REPORTS OF CASES 


IN THE 


SUPREME COURT 


NEBRASKA. 


SEPTEMBER Term, 1893—January Term, 1894. 


VOLUME XXXVITII. 


D. A. CAMPBELL, 


LINCOLN, NEB.: 
STATE JOURNAL COMPANY, LAW PUBLISHERS. 
1894. 


Entered according to act of Congress in the office of the Librarian of Congress, . 
A. D. 1894, 


By D. A, CAMPBELL, REPORTER OF THE SUPREME COURT, 
In behalf of the people of Nebraska. 


THE SUPREME COURT 


OF 


NEBRASKA. 
1893-4. 


CHIEF JUSTICES, 


SAMUEL MAXWELL,* 
T. L. NORVAL. 


JUDGES, 

T. L. NORVAL,t 

A. M. POST, 

T. O. C. HARRISON. 


COMMISSIONERS, : 
ROBERT RYAN, 


JOHN M. RAGAN, 
FRANK IRVINE. 


OFFICERS. 


ATTORNEY GENERAL, 
GEORGE H. HASTINGS. 


CLERK AND REPORTER, 
D. A. CAMPBELL. 


DEPUTY CLERK, 
W. B. ROSE. 


*Term expired January 3, 1894. 
+ Became Chief Justice January 4, 1894. 


2 (iii) 


DISTRICT COURTS OF NEBRASKA. 


JUDGES. 
First District— 


A. H. BABCOCK......000 cossscennssceccccesccsscsce seccseess DEAtrICE, 
J. E. BUSH... ..008 Beatrice. 


Second District— 
S. M. CHAPMAN... .cesseceseeees see sesaeeeaseseseeseeeeeesPlattsmouth, 


Third District— ; 
CHARLES L. HALL .occceseeseccesccccsscen seecee cooeeeeee Lincoln. 
JESSE B, STRODE....... Sale ccecsesease’s saboiscsdasieses wosee Lincoln. 
A. S. TIBBETS .......seceeee ekeedencee steed Redesesceecsates Lincoln. 


Fourth District— 

G. W. AMBROSE.......... beiveatnisdeeandes cesses eoeveesee Omaha. 
J. #H. BLAIR ......... 
A. N. FERGUSON ...... 
M. R. HOPEWELL... 
W. W. KEYSOBR...... ..-Omaha. 
C. R. SCOTT .. ........ ...Omaha. 
W. C. WALTON,.....cccscecseeoeee Boek ceeeedesseveeveces ves Blair. 


Fifth Distriet— 
EDWARD BATES.......csececssees eadesececstieseda Sieaseen .. York. 
ROBERT WHEELER, ......sescccscncsssscscerscssesseeceees O8CCO]A. 


Sixth District— 
WM. MARSHALL ......cseee devescesecssceceeess sanevocsee Fremont. | 
J. J. SULLIVAN seccssscseccessceceseccencceseenssese sees Columbus. 


... Tekamah. 


Seventh District— 

W. G. HASTINGS......00crscvesoescccsoccesececes ve vescoseee Wilber, 
Eighth District— 

W. F. NoRRIS........ Wiestscancwe wessebdeveve seseesecesee PONCE. 


Ninth District— 
J. S. ROBINSON....ccccecsevcccececssccecescoccevcscee sesces MAISON, 


Tenth District— 
F. B. BEALL ..... tndess sede: deseSedeevescnctevseststcccsssssAl MGs 


Eleventh District— 
A. A. KENDALL...... 


DISTRICT: COURTS OF NEBRASKA. Vv 

Twelfth Districtt— 

SILAS A. HOLCOMB ......csessssosneses saesaases eusdsane ..Broken Bow. 
Thirteenth District— 

WILLIAM NEVILLE.......-.eseeceeee Galawcdeavestadsicass North Platte. 
Fourteenth District— 

DTW BLTWiiscsesasseseven nei dcsessisccsesss choscssaecasess Cambridge. 
Fifteenth District— 

ALFRED BARTOW.....ccccreeseseneer Si tescascesceesenaseas Chadron. 


M. P. KINKAID....ccccssscoserccseresensaceoes eaeeess seseeeO’ Neill, 


PRACTICING ATTORNEYS. 


ADMITTED SINCE THE PUBLICATION OF VOLUME XXXVIL. 


Grant F, AHLBERG. 
F. W. BARBER. 

JoHN WILSON BATTIN. 
_ Doveias A. BAXTER. 
T. H. BERKELEY. 

W. J. Brown. 
WILLIAM M. CAIN. 
EpwINn CAMACK. 

E. H. CROWDER. 
Francis H. DE Castro. 
B. F. DILLon. 

G. A, EBERLY. 

JoHN W. EIGHMY. 
Ropert E, EVANS. 

C. W. PISHERDICK. 
TxHomas V. GOLDEN. 
JoHN H. GROSSMANN. 


BENJAMIN D. HAYWARD. 


H. B. Hicks. 


JAMES H. HoopPEr. 
RIcHARD S. Horton, 
GILBERT H. Irish. 
Gro. W. JOHNSON. 
BuTLer A. JONES. 
J. Josern J. JoNES. 
W. C. LAMBERT. 
Dana S. LANDER. 
C. M. MILLER. 
D. E, PIEPER. 
H. H. ScHELL. 
C. Y. SMITH. 
CLENCY ST. CLarIR. 
VIRGIL H. STONE. 
E. E. THOMPSON. 
T. F. A. WILLIAMS, 
OwsLEY WILSON. 
Wo. F. WoLre, JE. 
* FRED WooDWARD. 


(vi) 


SUPREME COURT COMMISSIONERS. 


(Laws 1893, chapter 16, page 150.) 


Section 1. The supreme court of the state, immediately 
upon the taking effect of this act, shall appoint three per- 
sons, no two of whom shall be adherents to the same po- 
litical party, and who shall have attained the age of thirty 
years and are citizens of the United States and of this 
state, and regularly admitted as attorneys at law in this 
state, and in good standing of the bar thereof, as commis- 
sioners of the supreme court. 

Sec. 2. It shall be the duty of said commissioners, un- 
der such rules and regulations as the supreme court may 
adopt, to aid and assist the court in the performance of its 
duties in the disposition of the numerous cases now pend- 
ing in said court, or that shall be brought into said court 
during the term of office of such commissioners. 

Src. 3. The said commissioners shall hold office for the 
period of three years from and after their appointment, 
during which time they shall not engage in the practice of 
the law. They shall each receive a salary equal to the 
salary of a judge of the supreme court, payable at the same 
time and in the same manner as salaries of the judges of 
the supreme court are paid. Before entering upon the dis- 
charge of their duties they shall each take the oath pro- 
vided for in section one (1) of article fourteen (14) of the 
constitution of this state. All vacancies in this commis- 
sion shall be filled in like manner as the original appoint- 
ment. 

Src. 4. Whereas an emergency exists, this act shall take 
effect and be in force from and after its passage and 
approval. 

Approved March 9, A. D. 1893, 
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See page xxiii for table of cases overruled. 


The syllabus in each case was prepared by the judge 
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A table of statutes and constitutional provisions cited 
and construed, numerically arranged, will be found on 
page xlv. 
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Davip FurBUSH, APPELLEE, Vv. H1rRAM H. BARKER ET 
AL., APPELLANTS, 


FILED OcTOBER 17, 1893. No. 4542. 


1. Equitable Actions: Res ADJUDICATA AS DEFENSE: DeEposiI- 
TION IN FORMER ACTION: WITNESSES: EVIDENCE CONCERN- 
ING TRANSACTIONS WITH DECEASED Persons. When one of 
the defenses pleaded in an equitable action was that the matters 
‘in controversy had previously been tried and determined ad- 
versely to plaintiff in an action brought by him against the de- 
cedent, of whom the defendants in the action pending were the 
heirs and personal representatives, and where the deposition of 
the decedent, taken in the case already determined, was intro- 
duced in evidence in the pending case merely to show the iden- 
tity of the subject-matter of the two suits, the plaintiff in such 
suits claiming and testifying that they were not identical, the 
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admission in evidence of said deposition, merely for the purpose 
aforesaid, did not justify the court in allowing in evidence in the 
pending action the testimony of plaintiff as to personal transac- 
tions or conversations between plaintiff and said deceased person 
as decedent’s admissions relative to material matters in the ac- 
tion pending. 


2. Pleading: FinpDING FOREIGN To Issugs: REVIEW. Where a 
finding of fact embodied in a decree is entirely foreign to the 
issues made by the pleadings, it has no weight in this court, ex- 
cept that if such finding is essential to the decree, such decree 
must be set aside. 


3. Decree Unsupported by Evidence: Review Upon Ap- 
PEAL: Practice. Upon appeal from a decree the findings of 
fact which are wholly unsustained by the evidence will be set 
aside, aud thereupon such decree directed or entered as the facts 
proved clearly warrant. 


AppraL from the district court of Sherman county. 
Heard below before Hamer, J. 


Wall & Bradley and Abbott & Caldwell, for appellants. 
Calkins & Pratt and Nightingale Bros., contra, 


a 
Ryay, C. 


On the 3d day of May, 1879, William Benschoter and Eu- 
genie E, Benschoter, his wife, for the expressed cousideration 
of $700, conveyed by warranty deed to David Furbush 
certain real estate situated in Loup City, Sherman county, 
Nebraska, to-wit: all of block 8; all of block 9; all of 
block 10 except lots 18, 14, 15, and 16; all of blocks 11, 
12, 13, and 14 except lots 5, 6, 7, and 8 in the last named 
block ; all of block 15 except lots 4 and 5; all of blocks 
30 and 31, and all of block 32 except lots 4, 5, 7, and 8; 
all of block 33, and all of lots numbered from 44 to 93, 
inclusive, in block 34. On the same day Engenie E. Ben-* 
schoter aforesaid, for the expressed consideration of $800, 
conveyed by warranty deed to the said David Furbush all 
of block 27 except lots 7 and 8. On the same day Will- 
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iam Benschoter and Eugenie E. Benschoter, his wife, for 
the expressed consideration of $500, conveyed by warranty 
deed to David Furbush the northwest quarter of the north- 
west quarter of section 18, township 15 north, range 14, 
These deeds were filed for record in the office of the clerk 
of said county on the same day and were therein duly re- 
corded. Contemporaneously with the execution of the 
above deeds David Furbush and wife executed to William 
Benschoter a mortgage on said lands to secure the payment 
of the entire consideration recited, oue-fourth of which was 
payable on July 3, 1879, one-fourth on November 3, 1879, 
and the other half one year from the date of said mortgage. 
On September 17, 1887, David Furbush commenced this 
action in the district court of Sherman county, Nebraska, 
against Hiram H. Barker, Ella M. Barker, Clara Barker, 
James B, Edgerly, Charles W. Talpey, Hosea B. Edgerly, 
Charles W. Wingate, Henry R. Parker, Nathaniel Stevens 
as trustees of the last will and testament of Hiram Barker, 
deceased, Charles W. Talpey, Alonzo Nute, and John F. 
Hall as special administrators of the estate of Hiram 
Barker, deceased. This petition set forth the above con- 
veyances and mortgage, and alleged that on the 2d day of 
January, 1880, the plaintiff was the owner in fee-simple, 
and in possession of the lands heretofore described. 

The petition alleged that before the purchase of said 
lands by the plaintiff one Hiram Barker, late of Farming- 
ton, New Hampshire, had promised and agreed to and 
with the plaintiff to Joan to the plaintiff sufficient money 
to pay for said lands when the plaintiff should need the 
same for that purpose. The petition further alleged that 
on the 21 of January, 1880, the said Hiram Barker, de- 
ceased, by his authorized agent, Noah H. Roberts, with 
the said William Benschoter, conspiring together to obtain 
the title to said lands without any just or adequate consid- 
ération, and without the consent of plaintiff, demanded of 
plaintiff that he should deed said lands to said Hiram 
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Barker, and represented and promised to plaintiff that if 
he would deed said lands, that the said Barker wonld pay 
said mortgage and hold said lands as security for the 
amount advanced, giving the plaintiff the right to redeem 
the same by payment of the sum so advanced, with ten 
per cent interest, at such further time as the plaintiff might 
be able to raise said sum of money; that plaintiff, desiring 
to keep said lands, and believing that he would be able to 
pay said mortgage before the whole became due, and that 
said land was worth a much greater sum than the amount 
required to be paid by said mortgage, refused to make said 
deed. The petition alleged that at that time Loup City 
had a population of only about 200, and was suffering 
commercial and industrial depression, which rendered the 
residents of said city anxious for public improvements to 
overcome such depression, and that they were peculiarly 
disposed to listen to any one who would promise such im- 
provement, and that said William Benschoter, Hiram 
Barker, and Noah H. Roberts, for himself and as agent for 
Hiram Barker, conspiring against this plaintiff and intend- 
ing and contriving to obtain the title to said lands without 
any just compensation, and without plaintiff’s consent, rep- 
resented to the people of Loup City that the said Hiram 
Barker was a person of great wealth, who desired to pur- 
chase said land to construct a canal and develop the water 
power of the Loup river, and to build and establish fac- 
tories and mills and thereby make the village of Loup 
City an important manufacturing town, and that said Fur- 
bush was, by refusing to deed said lands, standing in the 
way of the future prosperity of said town and its in- 
habitants and preventing the development of the water 
power and the establishing of the mills and factories 
aforesaid, and that said parties, by the aforesaid means, 
had created a great prejudice against the plaintiff in the 
minds of the citizens of Loup’ City, who thereupon, and 
ander the direction and incitement of said Benschoter, 
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Barker, and Roberts, prepared an agreement to boycott the 
_ plaintiff, and did prepare and circulate a writing pledging 
the signers not to allow the plaintiff or his family to enter 
their homes or places of business, and not to hold any 
social or business intercourse with plaintiff, nor to sell or 
give plaintiff or his family any article of food, clothing, 
fuel, or other necessaries of life, unless he would sell said 
lands, and that the writing, being so prepared and circu- 
lated, was signed by all but six of the citizens of Loup 
City, whereupon the boycott was established and enforced 
against this plaintiff; that plaintiff still refusing to make 
said deed, the said conspirators threatened personal violence 
and to tar and feather plaintiff, and that plaintiff’s wife, 
being in feeble health by reason of the fear of injury and the 
hardships undergone under said boycott, became sick and 
feeble, and that while plaintiff’s said wife was so sick and 
feeble, some of the said conspirators, to plaintiff unknown, 
attacked plaintiff’s house and smashed in the windows; 
that said Benschoter, Barker, and Roberts, and others in col- 
lusion with them, by reason of the means aforesaid did 
put plaintiff and his family in great fear, and that plaint- 
iff, through force and restraint of said wrongful acts, and 
not otherwise, did, on the 2d day of January, 1880, exe- 
cute and deliver to said William Benschoter and Noah 
H. Roberts, as agent of said Hiram Barker, a quitclaim 
deed for said property, which was duly filed in the county 
clerk’s office of said Sherman county, Nebraska; that at 
the time of the signing of said deed the said Benschoter 
and Roberts represented that the grantee named in said 
deel was the said Hiram Barker, who it was promised 
would hold the same as security for the amount necessary 
to pay said mortgage, but that said Benschoter and Rob- 
erts wrongfully and fraudulently inserted in said deed the 
name of William Benschoter instead of the name of Hiram 
Barker; that the substitution of the name of said Ben- 
schoter for that of Barker was withont the knowledge or 
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consent of the plaintiff, which plaintiff did not discover until 
long afterwards; that during the time aforesaid, Noah H. 
Roberts was the agent of said Hiram Barker and acting un- 
der his authority and direction in each of the steps by him 
taken to acquire the title to said lands; that William Ben- 
schoter, about January 3, 1880, executed a certain deed 
whereby he pretended to convey said lands to said Noah H. 
Roberts, Hiram Barker, and one Stephen Nutter in equal 
undivided shares, which deed was duly recorded in the 
county clerk’s office of Sherman county, Nebraska; that 
on May 31, 1880, said Roberts conveyed his interest in 
said Jands to Hiram Barker, and on the same date the said 
Stephen Nutter conveyed his pretended interest in said 
lands to said Barker; that as between said Benschoter, 
Roberts, and Nutter on the one part, and Hiram Barker on 
the other, the said first parties never had any real interest 
in said premises, but held them in trust for said Barker and 
not otherwise; that the rents and profits of said lands re- 
ceived by Barker equaled and exceeded the amount ad- 
vanced by the said Barker to pay said mortgage, with ten 
per cent interest thereon; that said Hiram Barker after- 
wards ratified the promises of his agent that said deed 
should stand as security for the amount advanced, and 
agreed to account for said lands and reconvey them to 
plaintiff, but that before said arrangements could be con- _ 
summated, and in the month of January, 1887, the said 
Hiram Barker died. 

The petition then alleged the appointment by will of the 
trustees hereinbefore named for Hiram Barker, deceased; 
that pending the probating of the will, Talpey, Nutter, and 
Hall were appointed special administrators of the estate of 
Hiram Barker, The petition then described the relation- 
ship of each of the Barkers named in the title of the peti- 
tion to Hiram Barker, deceased, and their consequent in- 
terest in the subject-matter of this litigation. The plaintiff 
in his petition averred that he submitted, under advice of 
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counsel, that the deed as made to Benschoter was and is 
void and of no effect, for thé reason that plaintiff executed 
the same under duress, and that the said deed, had it been 
freely and voluntarily executed, was at most but a mort- 
gage, and that neither plaintiff nor defendant is in posses- 
sion of the premises aforesaid. The prayer of the petition 
was that the amount paid by said Barker to redeem said 
mortgage and for taxes on said Jand might be ascertained, 
and that the amount received by Barker for rents and prof- 
its on said lands should also be ascertained; and what 
lands, #f any, which had been conveyed by said Barker, 
deceased, and by Iliram H. Barker and Clara Barker, and 
the value of the same, might be ascertained; and that the 
deed executed January 2, 1880, might be declared void and 
of no effect, and a reconveyance of the property therein de- 
scribed be decreed ; and that the defendants be required to 
pay the plaintiff the amount of the value of any Jands sold 
by Hiram Barker and by Hiram H. and Clara Barker, and 
of the rents and profits of said lands, less the amount ad- 
vanced thereon by the said Iliram Barker to redeem and 
pay said mortgage. The petition closes with a general 
prayer for equitable relief. 

Stephen Nutter, on Angust 20, 1888, filed a petition in 
intervention in this case, claiming an undivided one-sixth 
interest in the lands which are the subject of this contro- 
versy. This claim is not controverted by the defendants, 
and as a determination of the matters in controversy, if in 
favor of the defendants, would entitle the said Nutter, 
upon the admissions of his co-defendants, to a one-sixth 
interest in the property, this branch of the case will re- 
ceive no further notice. 

On the 3d day of September, 1888, the defendants filed 
an amended answer, in which they alleged that the plaint- 
iff falsely represented himself to be a man of large means 
and the agent of other men of great wealth—among whom 
were the said Hiram Barker, deceased, and Stephen Nutter 
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and others—and that he was authorized to purchase for 
Barker and Nutter a large afhount of real estate in the 
village of Loup City and vicinity, and falsely represented 
that he desired to purchase for himself, aud was able to 
purchase and pay for a large amount of real and other 
property in the locality aforesaid; that he had but little 
money with him, but would soon be in possession of ample 
means, and desired but to secure a temporary credit on 
his purchase; these representations were made to William 
Benschoter, J. Wood Smith, Hartley, and other resi- 
dents of the village of Loup City; that on the 3deday of 
May, 1879, the plaintiff contracted with William Ben- 
schoter to purchase all the property described in the plaint- 
iff’s petition for the sum of $2,000, which at that time 
was the full value thereof, and Benschoter, relying on the 
false representations made as aforesaid, sold to plaintiff the 
said premises on credit and took his notes therefor; and 
that at or about the same time J. Woods Smith, relying on 
said false represcntations, sold to the plaintiff a stove and 
other goods; ‘and the said Hartley, also deceived by said 
false representations, sold to the plaintiff a span of mules 
on eredit; and divers other persons in the village of Loup 
City, relying on said false representations, sold to plaintiff 
large quantities of merchandise on credit; that plaintiff 
made contracts with divers other persons living in and near 
said village for the purchase of large tracts of real estate, 
and took bonds from said persons to convey their lands to 
said plaintiff and others, the said persons so giving bonds 
to convey relying on the false representations of the 
plaintiff made as aforesaid, and that said parties were in- 
duced to extend time of payment for said premises on like 
false representations made by the plaintiff. 

Defendants further alleged that about August 10, 1879, 
plaintiff sold and conveyed to George H. Gibson and Will- 
iam T. Gibson a portion of the premises so purchased, for 
the sum of $50, and by falsely representing to William 


VoL. 38] SEPTEMBER TERM, 1893. 9 


Furbush vy, Barker. 


Benschoter that it was necessary for plaintiff to return to 
his home in Vermont in order to procure the money then 
due him, and that upon his return he could and would pay 
all his debts, the said Benschoter was induced to release 
the mortgage covering a portion of the premises sold to 
Gibson and Gibson. The defendants alleged that plaintiff 
did not bring back money with him on ‘his return from 
Vermont, and did not pay the debts so contracted, or any of 
them; that this fact became generally known in the month 
of November, in the village of Loup City, as was also the 
fact that plaintiff was not a person of means, and that he 
had no wealth in Vermont, but, on the contrary, was in- 
debted to numerous persons in said state, and was wholly 
insolvent and unable to pay his debts, and that he was not 
the agent of Hiram Barker or Stephen Nutter, or any other 
person, nor authorized to purchase lands for any other 
person, 

The defendants also alleged that in the latter part of 
November, or the first of December, 1879, a meeting was 
called in the village of Loup City by persons who had been 
induced, by the false representations so made, to extend 
credit to the plaintiff, to which meeting plaintiff was in- 
vited to come and explain why he had made suol state- 
ments, and at said meeting plaintiff was requested to re- 
convey to William Benschoter all the lands which had been 
purchased and which then remained unsold, and to recon- 
vey the mules and other property procured on credit by 
himself by means of said false representations, which de- 
mands were refused by the plaintiff. At said meeting it 
was agreed among the parties present that said plaintiff 
was not a person entitled to credit, and that said persons 
did then and there agree among themselves, as they law- 
fully might do, to refuse and deny to said plaintiff any 
further credit. The defendants, however, denied that Noah 
H. Roberts was present at said meeting, and denied that 
Hiram Barker, deceased, was instrumental in calling the 
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same; denied that the defendants or Roberts conspired 
with Benschoter or any other person to have said meeting 
called or to induce any person to refuse to sell plaintiff 
goods on credit; denied that it was agreed among the citi- 
zens present at said meeting to boycott the plaintiff or re- 
fuse to sell him goods and merchandise for cash; denied 
that the citizens of Loup City did refuse to sell plaintiff 
goods or merchandise for cash; denied that the citizens of 
that village conspired to boycott the plaintiff or refuse so- 
cial intercourse with him or his family, and alleged the 
fact to be that if any person did so refuse to visit or hold 
social intercourse with the plaintiff, such refusal was based 
solely on his character and standing as a man and citizen, 
and for no other cause whatever; denied that any threat 
was made against the life of plaintiff, or to tar and feather 
him, or to do him any bodily injury. 

The answer further alleged that if the goods of plaintiff 
were taken from him, it was under chattel mortgages 
giving the mortgagee the lawful right to take and dispose 
of said property, and that such taking, if any there was, 
was without any suggestion from Noah H. Roberts or 
other of the defendants, or Hiram Barker. The convey- 
ance by, deed of date January 2, 1880, was admitted in 
the answer, and it was alleged that it was upon full con- 
sideration, and only for the purpose of avoiding the nec- 
essary litigation incident to a foreclosure of the mortgage. 
The answer further denied, in detail, each of the averiments 
of plaintiff’s petition, and further alleged that’ if any 
agreement was ever made binding upon Hiram Barker for 
the reconveyance of the property, it should not be en- 
forced on account of the lapse of eight years before this 
action was brought, in which time, by the building of rail- 
roads into Loup City, the value of the property had 
greatly increased. To this amended answer there was a re- 
ply, whiel: was in effect a denial of each of the affirmative 
allegations therein contained. 
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It is probably necessary to a full understanding of the 
history of this case to state that on March 21, 1882, David 
- Purbush filed his petition in the district court of Sherman 
county, Nebraska, in which he claimed of Hiram Barker 
the sum of $5,747, and interest thereon, as compensation 
for services by Furbush rendered on behalf of Barker in 
the purchase of lands in Sherman connty, Nebraska. 
There was service by publication. Issue was duly joined, 
and a judgment was rendered in favor of Barker against 
Furbush. The testimony in this case would seem to show 
that the original papers in that action were not accessible 
at the time of the trial of this one, and, therefore, that evi- 
dence aliunde was given of the contents of the pleadings 
and as to the issues upon which that case was tried. It 
would seem, however, that the sole question there tried was 
whether or not Furbush was the ageut of Barker in the 
purchases as to which he claimed a commission. It was, 
however, testified in ihis trial that the lands involved in 
this action were not a part of those for the purchase of 
which plaintiff claimed a commission in the former action, 
aud it was testifiel by Mr. Furbush and two of his attor- 
neys in this case that the former action had no reference to 
the lands purchased by Furbush of Benschoter. 

In the trial of this action the plaiutiff David Furbush 
testified that he was eighty years old on November 6, 1887; 
that he came to Loup City about April 20, 1879; that he 
purchased of William Benschoter the land iu controversy 
in this action abont May 21, immediately following the 
above date, and remained in Sherman county about four 
months, and then returned to New Hampshire, from whence 
he had come to Nebraska; that from New Hampshire he re- 
turned to Loup City the very last of October, 1879; that 
when he bouglit the land of Benschoter he gave him thereon 
a mortgage to secure payment, and when about to return to 
New Hampshire that he gave Benschioter another mortgage, 
which subsequent evidence shows was one of the chattel 
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mortgages hereinafter referred to. Plaintiff further testi- 
fied that he never represented himself asthe agent of Hiram 
Barker until his return from New Hampshire, and that 
then he represented himself as the agent to order the bond- 
ing (that is, as a stipulation made in the trial shows, taking 
bonds for deeds). Plaintiff testified that he, after his visit 
to New Hampshire, took bonds upon the lands of David 
French and others, not including Benschoter; that he re- 
ceived a letter from Hiram Barker saying that Noah H. 
Roberts would be at Kearney on a Friday or Saturday 
named ; that Roberts came and together with witness looked 
over the Freuch land where the water was to be taken out 
of the Middle Loup river to be used for running mills; that 
Roberts commended the plan to witness, and told witness 
he had written Mr. Barker to the same effect, and that Rob- 
erts said he could bring in that water $500 cheaper than 
witness had recommended it to Barker. Roberts promised 
that as soon as French had proved up, which he had not 
yet done, he would take the property. 

Plaintiff’s evidence as to the William Benschoter land 
was, that about two weeks after Roberts came, Roberts said 
to plaintiff: “Your title is no good; you did not pay any- 
thing down; if you had paid $500 down, the title would 
have been good, but now it is good for nothing.” Plaintiff 
testified that in answer to this he said to Roberts that Judge 
Wall had written Mr. Barker that his title was perfect and 
requesting Barker to send to plaintiff the $2,000 that he 
had promised plaintiff. Roberts made fun of this and lit 
out, and plaintiff saw him no more. Mr. Furbush then 
gave an extended history of conversations between himself 
and Roberts with reference to “bonded lands” as he called 
them, on which lands the bonds having been taken to Fur- 
bush and Barker, Roberts refused to make payments un- 
Jess he could get the Benschoter land also, and finally that 
Roberts threatened to take the money back to New Hamp- 
shire and not take any lands if his condition was not com- 
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plied with, but did not go back at the time he threatened 
to, but remained over another week, and that the people re- 
fused to let plaintiff have anything to eat or drink for 
money, and one night his window was broken, this course 
being taken, as witness said, with a view to “freezing him 
out” and compelling him to sell the Benschoter property. 
To accomplish this result this witness testified that the peo- 
ple of Loup City threatened to tar and feather him and to 
ride him on a rail and otherwise to injure him, and even to 
kill him, and that 104 people of Loup City signed a peti- 
tion (which seems to have been also for a called meeting at 
the court house) for the purpose of compelling plaintiff to 
sell the Benschoter land which by reason of its situation 
was necessary for the construction of the aforesaid canal; 
that at this meeting, which was largely attended, Benschoter 
came in and demanded that plaintiff deed him back the 
land; that at this meeting Judge Wall advised that if Ben- 
schoter and Furbush had any trouble that the law should 
settle it, and that the people should go no further; that the 
people went home and so did plaintiff, and that that was the 
last of it. [This meeting was characterized as the “ indig- 
pation meeting” all through the testimony of such of the 
witnesses for Furbush as referred to it in their evidence. ] 
Plaintiff further testified tuat he arranged to buy a stove 
of J. Woods Smith and agreed to pay him $15 per month 
on it, with the understanding that he could pay $25 at the 
end of the month; that when this stove was being «lelivered 
at the house of plaintiff, Smith came along and after some 
conversation between Woods and Benschoter the stove was 
carried back; that to secure payment for this stove plaintiff 
had at first given a chattel mortgage on the stove and it 
had been taken from plaintiff and was being returned to 
him when Smith ordered it taken away again. Plaintiff 
testified that Roberts told him that Benschoter had said 
“Tf you put that stove up we can never get the deed to the 
old man’s land. Wecannot freeze him out if he hasa stove.” 
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Plaintiff further said in his testimony that Bill Benschoter 
had, previous to this, taken away plaintiff’s other furniture 
on a chattel mortgage and that the weather was very cold; 
witness thought the thermometer indicated 21 degrees ; that 
they left what belonged to plaintiff’s wife, to-wit, one 
feather bed, three husk beds, six pairs of sheets, and car- 
pets which were put on the-bed, but as they were too heavy 
Mrs. Furbush borrowed a feather bed of Mrs, Straw, which 
was used for a covering for the bed; that Mrs. Furbush 
remained in the house without fire for about twelve days or 
two weeks, while plaintiff stayed three weeks ; that to keep 
Mrs, Furbush warm, flat irons were heated at Mr. Gordon’s, 
but that the next morning Mr. Gordon’s boy came over 
crying and said, “If you come in here to heat your irons 
or to heat your coffee, they will tear father’s house down 
and drive you away from there;” that witness promised 
not to trouble them further and did not; that after this 
plaintiff went to Shields’, taking a big wool blanket with 
the coffee pot and flat irons in it so that no one would 
know what he was carrying. Subsequently, noticing the 
failing health of his wife, witness said that he took his 
wife to the house of John Probasci, and while on the way 
thither that his wife fell down, though the distance was 
short; that she staid there two days, and then went to live 
with her nephew Alonzo Straw ; that thereupon Mr, Hart- 
ley (and witness thought Mr, Benschoter and others) went. 
to Straw, and Hartley told Straw that if he let plaintiff come 
in there, they would take the stove away and turn her out 
of doors (he owed ten dollars on the stove he bought) if he 
gave Mrs. Furbush anything to eat or drink until she 
signed that deed. 

Plaintiff testified further that after his wife went to 
Straw’s to live, plaintiff’s wife’s son came back and plaint- 
iff lived with him for about twelve days; that Perkins 
staid with plaintiff because plaiutiff was afraid of his 
life because they had threatened it; that Bill Benschoter- 
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came into Probasci’s with a club in one hand and two in 
the other, a foot and a half long, and said that Barker and 
plaintiff had bonded land in part of the city, and the gro- 
cery man had refused plaintiff anything to eat; that they 
could get nothing to eat unless plaintiff gave up so that 
Barker could get that land and pay the money over ; 
that Benschoter challenged plaintiff to fight a duel; that 
upon plaintiff’s refusal to fight a duel Benschoter swung a 
club over plaintiff’s head; that plaintiff had been struck 
at more than fifty times before, but had never been hit ; 
that plaintiff’s temper being wrought up very high by the 
conduct of Benschoter, plaintiff brought down upon Ben- 
choter’s head a seven pound weight, but that Mrs. Pro- 
basci grasped plaintiff’s arm, or, as plaintiff’s expressed 
opinion was, there would at the time of the trial been no- 
Benschoter ; that at this time Benschoter was, as they call 
it in the east, ‘three sheets in the wind and one a flutter- 
ing;” that Benschoter threatened witness if he did not deed 
over the land he (Benschoter) would kill plaintiff; that Mr. 
and Mrs. Straw told plaintiff that “they were going to. 
throw Mrs. Furbush out of doors if the deed was not 
made.” 

Plaintiff testified as to the making of the deed to Ben- 
schoter; that while Mrs. Furbush was at the house of Mr. 
Straw, Blackburn (whom extrinsic evidence shows to have: 
been the attorney of Benschoter) went and made some bar- 
gain with Mrs. Furbush to sign that deed ; that witness did 
not know what that bargain was, nor what was paid Mrs. 
Furbush ; that John Probasci, a justice of the peace, was 
over frequently aud said to plaintiff that he had better 
sign the deed, that it would not be worth the paper it was 
written on; that the Congregational minister advised 
plaintiff to do it, and plaintiff finally went up and signed 
it by his advice under protest; that before signing the deed 
plaintiff had not been permitted to see his wife for eight 
or nine days; that Taylor refused to sell plaintiff beans, 
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thongh offered cash for them; that Benschoter procured 
Taylor to refuse plaintiff food becanse his furnishing food 
would prevent Benschoter getting his deed from plaintiff. 
Plaintitf said in his testimony that when goods were re- 
fused him he had seen Roberts at the back part of the 
store, but that Roberts never said anything. Plaintiff fur. 
ther testified that he agreed with John Vrobasci to make 
the deed to Hiram Barker; that there was some paper 
made out, and this deed put in the hands of D. D. Grow to 
be delivered to plaintiff’s wife; that she said: “ Mr. Grow, 
will you give me what they put in your hands if I sign 
that deed?” to which Grow answered: “I will unless they 
kill me;” that she signed the deed and plaintiff signed 
it; that you can see that her hand trembled, she was sick 
and should have been in bed; that plaintiff supposed the 
deed was made to Hiram Barker; after a week or so heard 
that it was in Nightingale’s office, and went over there and 
forbade them recording it; that Mr. Grow said it was re- 
corded an hour after it was made; that plaintiff asked 
Roberts why he had practiced the deception on plaintiff, 
and Roberts said it was to save $500; that he, Roberts, 
had offered Benschoter $5,500, but that he wanted $6,000, 
and that if he took the deed in his own name William 
Benschoter would know that he, Roberts, would want to 
take all the other land and he would have to have that 
$500; that plaintiff, when he joined in the deed, supposed 
it was only a lease or privilege of bringing water over the 
land; that he executed it to save the life of his wife and 
himself. 

Plaintiff further testified that they sent a bill of sale for 
the stove to his wife and set it up that same day, and from 
thence forward there was peace; that the usage she had 
sustained greatly impaired the health of plaintiff’s wife and 
ultimately caused her death. The deed was signed January 
2, 1880. When asked what his wife got for signing the 
deed plaintiff answered: “You ask her or somebody that 
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knows better than Ido. I think there was a report that 
she got a horse which she gave to Mr. Perkins. I heard 
she got $250 and a horse for signing the deed. J never 
asked her what she got for signing it.” The property was 
worth, in plaintiff’s judgment, $10,000. 

On his cross-examination plaintiff said: “I heard that 
Blackburn drew thedeed; I don’t think I saw it; the paper 
was put into Grow’s hands and the deed, or whatever it was, 
laid down and a blotter over it, and then D. D. Grow, in 
presence of Probasci, justice of the peace, took the ac- 
‘knowledgment. My wife and I did not know what was 
under the blotter. I protested to Mr. Grow and all that 
were there against signing the deed. When I protested I 
said: ‘I sign this deed not on my account, but on my wife’s 
account.’” 

On being recalled as a witness on rebuttal plaintiff testi- 
fied that he was never the agent of Barker until the 15th 
or 20th of October, 1879, and was not authorized to buy 
land for Barker until that time; that he had been in part- 
nership and company with Barker and had worked with 
him in New Hampshire. 

The paper spoken of as having been delivered contem- 
poraneously with the deed was a lease, the cousideration of 
which was $50, which was recited as paid up, upon lots 1 
and 2, in block 27, in Loup City, for the term intervening 
between January 2, 1880, and April 1, 1880; also a lease 
of all the breaking on the northwest quarter of section 18, 
. township 15 north, range 14 west, from January 2 till No- 
vember 1, 1880, consideration $10, acknowledged as paid. 
The lessor was William Benschoter, and the lessee was 
Martha A. Furbush. 

In respect to the evidence given by Mr. Furbush it is 
proper to observe that upon it alone his right of recovery, 
if any there was, must be based, and that he was directly 
contradicted on many points, and but slightly corroborated 
in any respect by his own witnesses. It is true that his 
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step-son gave a statement of what he testified transpired at 
Farmington, New Hampshire, between Hiram Barker and 
several of his neighbors on the one hand, and David Fur- 
bush on the other, but as the subject-matter of that con- 
versution was the lands ‘bonded ” subsequently to October 
13, 1879, it is not deemed important in this case. 

Upon the final hearing before his honor, Francis G. 
Hamer, presiding judge of the district court of Sherman 
county, the following decree was rendered : 

“And now on this 7th day of December, 1889, this cause 
came on to be heard before the court upon the petition, 
answer, and reply, the petition of intervention of Stephen 
Nutter, and the answer of plaintiff thereto, whereupon 
the court finds from the evidence that long prior to the 
purchase of the land in controversy by the plaintitf from 
William Benschoter and extending over a lony period of 
years, the deceased Hiram Barker, and the plaintiff David 
Farbush, have been accustomed to take contracts of various 
kinds together and were dving business together at or near 
the town of Farmington, New Hampshire; that in these 
transactions the said Barker furnished the capital required 
and the said Furbush represented the business, or performed 
the labor required, and that the profits of these transactions 
were divided between them; that iu pursuance of their 
long established business as set forth, the plaintiff came | 
from Farmington, New Hampshire, to Loup City in Sher- 
man county, Nebraska, in quest of joint investments in 
land and water powers for the benefit of said Hiram Bar- . 
ker and himself; that said plaintiff was to examine and se- 
lect the lands and report to said Hiram Barker on the. 
advisability of making each proposed purchase and invest- 
ments, and the said Barker was to furnish the money re- 
quired for such investment, and the profits from each 
transaction were to be separately ascertained and divided 
between said Hiram Barker and plaintiff; that in pursu- 
ance of this relation the plaintiff came to Loup City, Ne- 
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braska, from Farmington, New Hampshire, and selected 
for himself and the said Hiram Barker many tracts 
of land in and about said Loup City aforesaid, includ- 
ing the lands in controversy in this case, and valua- 
ble mill site and water power; that said David Furbush, 
in pursuance of said arrangement, obtained tracts from 
the said owners of said lands and property, whereby 
they separately agreed with the said Furbush and Barker 
to receive from the said Furbush and Barker certain speci- 
fied sums of money as the purchase price of said lands and 
property and consideration thereof to convey and transfer 
the same to said Furbush and Barker; that among the 
lands so selected and contracted for were the lands in con- 
troversy in this case, for which said Furbush received 
deeds of conveyance as mentioned in the pleadings, and 
the said Furbush and wife secured the payment of the pur- 
chase price thereof by the execution and delivery of their 
notes and mortgages by and with the understanding and 
agreement afvresaid that the said sums of money necessary 
to purchase said land wonld be furnished by the said Hi- 
ram Barker, and the said notes and mortgages taken up 
and canceled; that said land was purchased by said Far- 
bush on joint account for himself and said Hiram Barker ; 
that the said Furbush, after obtaining the legal title to 
said land, being the land in controversy in this action, 
and the possession thereof, did desire to retain the same 
for his own exclusive use and benefit and not to share 
the profit of the purchase and sales thereof with the said 
Barker, and did make known the said desire to the said 
Barker; that the said Barker then proceeded by his own 
efforts and the efforts of one Roberts, who acted as his 
agent, and by the efforts and conduct of many persons in 
Loup City, who were incited thereto by the said Barker 
and his agent Roberts, to boycott, coerce, terrify, and force 
the said Furbush and his wife by duress to release and 
surrender their possession and title to said land, to-wit: 
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(Here follows the description of the real property as set 
forth in the petition.) 

“To that end the plaintiff’s al stove was removed from 
his dwelling house in the winter season of the year that he 
might be deprived of fire, and the windows of his dwell- 
ing house were destroyed and the bed-clothing removed 
from the house, so that the plaintiff, then of the age of 
seventy-five (75) years, and his aged and jnvalid wife, 
might be compelled to suffer with the cold of winter; that 
the plaintiff was threatened with personal violence, with 
being tarred and feathered; that he was denied the privi- 
lege of purchasing food; that by duress, against his will, 
and because of hunger and cold, lack of bed-clothing, lack 
of shelter, because of physical suffering, and threats of vio- 
lence, did with his wife surrender, they said, to the said 
Barker, and to cancel the said purpose thereof the said 
Furbush was compelled to convey said land to the said 
William Benschoter, who thereupon, as a part of said sys- 
tem and plan of duress and in pursuance of an arrange- 
ment entered into between him and the said Barker 
through said Barker’s agent, Roberts, did convey the same, 
directly or indirectly, to the said Barker; and the court 
further finds that the lands in controversy were purchased 
by the said David Furbush on joint decount for himself 
and the said Hiram Barker, and to be paid for by money 
to be furnished by the said Hiram Barker, and that the 
title thereto has been held by the said Barker in trust for 
the said David Furbush and himself; that the intervenor 
Stephen Nutter has no interest whatsoever in the lands in 
controversy; that the profits derived from the transactions 
arising from the said purchase and sale of said lands and 
premises should be equally divided between the said Fur- 
bush on the one hand and the defendant on the other. It 
is ordered that an accounting be had showing the purchase 
and sale of all the said lands and all expenses and taxes, 
and that further evidence be taken by George E. Evans, of 
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Kearney, Nebraska, in the matter of accounting and to es- 
tablish the present value of the property undisposed of 
with the view to the rendition of a judgment and decree 
upon this finding, and the making of such further orders 
and decrees in the premises as the court shall seem meet 
and proper, the referee to report the facts and evidence at 
the next term; to all of which several findings and the 
orders of the court the defendants and Stephen Nutter 
severally except; the plaintiff excepts to that part of the 
court’s finding which finds that the said lands were bought 
on joint account of the plaintiff and Hiram Barker, de- 
ceased, and that said defendants have a joint interest in 
said premises with plaintiff.” 

Pursuant to the requirements of the above decree, a 
referee was appointed, who made due report upon the mat- 
ters as to which his investigation and report were required. 
He found that the total amount paid out by the deceased 
Hiram Barker in his lifetime, and the defendants since his 
death, for the purchase of lands and all expenses, includ- 
ing commission of George Bickford, the agent by whom 
sales of real property were made, was $6,253.50, for which 
amount the defendants were entitled to a credit. The ref- 
eree found that there had been received of rents and profits 
of the property in controversy, and insurance paid upon 
a loss sustained, the sum of $11,695.25. The referee fur- 
ther found that the deceased, during his lifetime, and the 
defendants since his death, had sold and conveyed a large 
part of the lands in controversy. ‘The report of the ref- 
eree was confirmed on the 16th day of June, 1890, and it 
was in pursuance thereof adjudged and decreed as follows: 

“1, That the plaintiff is the owner in fee-simple of 
an undivided one-half interest in the unsold described 
lands and lots, and that the defendants be, and are hereby, 
ordered and directed to convey to plaintiff, by good and 
sufficient deed of conveyance, such undivided one-half in- 
terest in said lots and lands; and in case of a failure to ex- 
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ecute and deliver such conveyance within twenty days from 
the date of this decree, it is further ordered and decreed 
that this decree operate as, and have the effect of, such con- 
veyance, and it shall vest in the said David Furbush and 
in his heirs forever an undivided one-half interest in the 
above lands and lots. 

“2. That the plaintiff have and recover of the defend- 
ants the sum of $2,720.87, that being one-half of the excess 
received by the deceased and defendants from said lands 
over and above the amount paid. by them in relation 
thereto, and that the plaintiff has a valid and subsisting 
lien upon the undivided one-half held by the defendants 
for said sum with interest thereon at the rate of seven per 
cent interest per annum from the 5th day of March, 1890.” 

This language of the decree was followed by a judgment 
for costs and specific directions as to the sale of the defend- 
ants’ interest in the property for the satisfaction of said 
costs. The penal sum of the supersedeas bond was fixed 
at $20,444. 

Perhaps it is unnecessary to call attention to the obvious 
variauce between the averments of the petition, the state- 
ment of facts of the witness Furbush, and the findings of 
thecourt. One state of facts which the petition recited was 
that Furbush, having purchased the lands of Benschoter 
and given to Benschoter a mortgage to secure the payment 
of the purchase price, found himself unable so to do, and 
that Hiram Barker, by his authorized agent, Roberts, with 
Benschoter, conspiring to obtain the title, demanded that 
plaintiff should deed the land to Barker, and as an induce- 
ment promised that if he would deed the land as re- 
quested, Barker would assume the pay ment of the mortgage, 
giving the plaintiff the right to redeem upon the payment 
of the amount with ten per cent interest thereon. There 
was no evidence to support this averment, neither did the 
court find that it was sustained. 

Another ground upon which the conveyance was sought 
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to be avoided in the petition was because of the alleged 
duress under which the plaintiff and his wife were com- 
pelled to convey the lands on January 2, 1880, to William 
Benschoter, under the representation that it was to Hiram 
Barker, who thereunder would assume and pay the mortgage 
as aforesaid. The most critical examination of the testi- 
mony adduced by plaintiff fails to disclose that Hiram 
Barker was in any way connected with any ill usage of or 
threats toward either plaintiff or his wife. Moreover, 
there was no testimony given on behalf of Mr, Furbush 
which would connect Noah H. Roberts with the ill treatment 
of which the plaintiff complains. The evidence of the 
plaintiff in that regard was simply, that at some time when 
he was refused goods of some character Noah H. Roberts 
was in the back part of the store. Plaintiff does not pretend 
to say that he was near enough to hear what transpired on 
that occasion. Roberts himself testified, on the contrary, 
that he took no part in anything of the kind, and in so far 
as he was able dissuaded others from any maltreatment of 
the plaintiff and his wife. The evidence of the plaintiff 
himself quite clearly discloses that the deprivation of the’ 
stove, bed and bedding, and other articles of furniture, by 
which the plaintiff and his wife were compelled to suffer 
from the inclement weather, was due wholly to the several 
chattel mortgages which the plaintiff had made upon the 
property taken, and which he had been unable to pay. It 
might be inferred from the testimony of the plaintiff that 
Benschoter and Hartley made such use of these chattel 
mortgages as would bring about the reconveyance to Ben- 
schoter of the property which he had previously deeded to 
plaiutiff, but neither Noah H. Roberts nor Hiram Barker 
was a party either to said mortgages, nor did either of them 
appear to be in any way connected with their foreclosure. 
The several merchants, as to whose refusal to sell him 
goods for cash the plaintiff testified, were sworn and each 
gave other reasons than a desire to oppress plaintiff for the 
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refusal to sell him goods. In one case the subject-matter 
which the plaintiff desired to purchase was beans, and in 
respect to them the merchant testified that he wanted them 
for seed; that they were not for sale. In most instances, 
however, the merchants in interest testified that the reason 
they refused to sell was that the plaintiff did not tender 
them the money, and they regarded his credit as bad. 

We cannot forbear comment upon the findings of the 
learned judge. One of the facts which he found as exist- 
ing was, that Forbush and Hirman Barker had been to- 
gether doing business back in New Hampshire for a long 
time, and that Barker furnished .the capital and Furbush 
represented the business and performed the labor required, 
and that the profits of these transactions were divided 
between them; that in pursuance of this long established 
practice plaintiff came from New Hampshire to Loup City 
in search of joint investments for himself and Barker, and 
that plaintiff was to examine and select lands and report 
to Barker the advisability of making the pronosed pur- 
chase and investment, and Barker was to furnish the 
money required therefor, the profits were to be separately 
ascertained and divided between Barker and the plaintiff; 
and that in pursuance of this arrangement plaintiff came 
to Loup City and selected and contracted for a large 
amount of land, including that in controversy, and con- 
tracted with the several owners for the conveyance to him- 
self and Barker of the tracts so selected, and agreed with 
said owners for payment out of funds to be advanced by 
Barker. The finding was, further, that the tracts of land 
in dispute were purchased in this way, and that Furbush 
and his wife secured the payment of the purchase price 
thereof by the execution and delivery of the notes and 
mortgages, with the uriderstanding and agreement afore- 
said that said sums of money necessary to such purchase 
of said lands would be furnished by Hirman Barker, and 
that the notes and mortgage would be taken up and can- 
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celed, and that said land was purchased’ by said Furbush 
on the joint account of himself and the said Barker. It 
is unnecessary to greatly amplify remarks upon this find- 
ing, viewed in the light of the petition or even of the 
evidence of Mr. Furbush himself? ‘There was no arrange- 
ment, either pleaded or sworn to, whereby Barker agreed in 
any way, or whereby it appeared that Furbush understood 
that there was an agreement that this purchase of Ben- 
schoter was for the joint account of the plaintiff and 
Barker. His evidence is quite to the contrary. It is that 
Furbush bought this land in April, 1879; and he directly 
testified, upon being recalled to the stand, that he was never 
the agent of Barker for any purpose until after his return 
to New Hampshire in October, 1879. This finding, there- 
fore, was not only foreign to the issues tendered by the peti- 
tion, but was wholly unsupported by the evidence. 

In respect tothe finding that Barker proceeded by his own 
‘efforts, and the efforts of Roberts, and by the efforts and con- 
duct of many persons in Loup City, who were incited thereto 
by said Barker and his agent, Roberts, to boycott and terrify 
and force said Furbush and wife under duress by deed to 
surrender their title to said lands, it is proper to remark 
that Barker was never outside of New Hampshire, so far 
as the evidence shows; certainly no one testified that he 
_ was ever in Loup City. The testimony fails entirely to 
connect either Barker or his agent with the boycott of 
which the plaintiff complains. Turthermore, a fair con- 
sideration of the testimony of Furbush himself shows that 
the conveyance of January 2, 1880, was made in pursu- 
ance of an agreement entered into between Mrs. Furbush 
and counsel for William Benschoter. Very awkwardly 
Mr. Furbush attempts to deny knowledge of the payment 
to his wife of the sum of $250, and the giving to her of 
a stove and horse and lease of property in Loup City, and 
also of lands broken out on the forty acres by him pur- 
chased of Benschoter, as a consideration for the conveyance 
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executed on January 2, 1880. Moreover, the testimony of 
this witness is, that the deed he gave was given under pro- 
test. When asked how he protested, he said that he told 
the parties that he made the conveyance not on his own 
account, but on account of his wife. The conclusion dedu- 
cible from all the evidence is very clear, however, that his 
wife received the consideration above named for the execu- 
tion of the deed to this property, and if, as the protest 
implied, the plaintiff conveyed on her account, it would 
seem that, when she had received a valuable consideration 
for the conveyance, this protest was rather unseasonable. 
Again, he says that the reason he made the conveyance was 
that he supposed it was a lease to Hiram Barker, by whom 
the mortgage was to be paid, and he himself’ entitled to re- 
<leem upon reimbursement to Barker of the principal and 
interest expended in discharging the mortgage. It will be 
remembered that the land in dispute was purchased in May, 
1879; that Furbush had no authority upon his own evi- 
dence to act as the agent of Barker until October of the 
same year. There is no competent testimony that when 
Furbush returned to New Hampshire in October, 1879, 
Barker made any such agreement as is claimed in respect 
to taking up and holding the mortgage made in May by 
Furbush to Benschoter. It is true that there was ad- 
mitted in evidence statements of Furbush as to a conver- 
sation of that character had between himself and Barker 
upon the occasion of his visit in October, 1879. This was 
a conversation, however, between this plaintiff and a per- 
son since deceased, whose representatives are made de- 
fendants in this action, and was in respect to a_per- 
sonal transaction had between the plaintiff and said Hiram 
Barker. It was admitted in evidence apparently because 
the deposition of Hiram Barker, taken in a case com- 
menced against him in 1882 by Furbush, was introduced 
in evidence in this case for the purpose of showing what 
matters were in controversy in the former case. The plaiat- 
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iff himself had sworn, however, that the subject-matter of 
the second action was entirely different; that the agency in 
respect of which he claimed compensation was created in 
October, 1879, and authorized him to procure bonds for 
deeds for lands which thereafter he might select, and to 
avoid the claim that the cause of action set up in this case 
was not adjudicated in the former case, both the plaintiff and 
two of his attorneys testified to the difference in the subject- 
matter of the two snits. It seems to us that this was not 
asufficient reason for overruling the objection to the testi- 
mony offered predicated upon the provision of section 329 
of the Code of Civil Procedure. The exception to the ad- 
mission of the statements of a person having a direct legal 
interest in the result of a civil action or proceeding, when 
the adverse party is the representative of a deceased person, 
to-wit, “unless the evidence of the deceased person shall 
have been taken and read in evidence by the adverse party 
in regard to such transaction or conversation,” did not au- 
thorize the introduction of the testimony of Furbush in 
this case upon the point now under consideration. There 
was therefore no competent evidence to establish the exist- 
-ence of an arrangement whereby Hiram Barker undertook 
to hold this mortgage, as found in the decree of the district 
court. 

This completes a review of the essential facts upon which 
the decree of the district court is predicated. After a full 
and careful consideration of all the evidence used in the 
trial of this cause in the district court, the belief engendered 
upon the testimony of Furbush is rendered an absolute cer- 
tainty. 

As to the general reputation of Furbush for truth and 
veracity, a great deal of evidence was introduced upon im- 
peachment. It is unnecessary to weigh this evidence to 
the detriment of Mr. Furbush, though it may be remarked 
that where a man has lived in a neighborhood for fifty or 
sixty years, and a large number of his neighbors will tes- 
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tify that his reputation for truth and veracity is bad, it 
might be safe, in a close case, to reject his evidence. There 
is, however, no necessity for resorting to such impeachment. 
There is, aside from the matters already reviewed, an in- 
trinsic improbability in other facts stated by Furbush in his 
testimony. In New Hampshire for many years he was 
harassed by trustee processes, and some of his own witnesses 
testified that in relation to promises to pay his debts he was 
“rather shaky.” From 1870, at least, up to the time of 
his coming to Nebraska, the records show that he was every 
year giving chattel mortgages, or real estate mortgages, for 
the security of his creditors. Finally,it is shown that the real 
property of which he was possessed was transferred to two 
grantees in consideration of their assuming the incumbrance 
upon the property. Mr. Furbush in New Hampshire 
took small contracts to do stone-work in the building of 
cellars, and construction of chimneys and dams and other 
like improvements, but in none did he have large means or 
much backing. It is inconceivable that, under these cir- 
cumstances, he could induce the making of a loan to him- 
self for the purchase of 10,000 acres of land, even at the 
current price in Sherman county, Nebraska, as early as 
1879. The correspondence, which has been introduced in 
evidence in no way justifies, or tends to justify, such confi- 
dence in him on the part of Barker. Added to all these 
considerations is the’ acquiescence in the title of Barker 
from May, 1880, until the commencement of this suit on 
the 17th of September, 1887, a period of almost eight 
years. Under the issues, and upon a full consideration of 
all the testimony introduced as sustaining the averments of 
the petition, the conclusion is irresistible that in many re~ 
spects the findings of the decree are foreign to the plead- 
ings, and that in no material respect does the evidence 
sustain the conclusions reached on the former trial. No 
attempt has been made to review this evidence in detail, for 
it would be impossible, reqniring, as it does, five bound 
volumes to present it in this court. 
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The judgment of the district court is reversed, and a de- 
cree will be entered in this court conformably to the prayer 
of the amended answer of the defendants as to the undi- 
vided five-sixths of the land in controversy, and as to the 
other undivided one-sixth, a like decree will be entered in 
favor of Stephen Nutter. 


DECREE ACCORDINGLY. 


Dennis CUNNINGHAM ET AL., APPELLEES, V. SAMUEL 
Katz, APPELLANT, ET AL. 


FILED OcTOBER 17, 1893. No. 4738. 


Judgment Based on Conflicting Evidence: RrviEw. As 
the appeals by both parties present only questions of fact, as to 
each of which there was evidence sufficient to sustain the find- 
ings of the district court, its judgment is affirmed. 


APPEAL from the district court of Douglas county. 
Heard below before WAKELEY, J. 


Hall, McCulloch & English, for appellant. 
Cowin & McHugh, contra. 


Ryan, C. 


On June 7, 1887, Samnel Katz entered into a contract in 
writing with the firm of Ryan & Walsh for the construc- 
tion by them of four tenement houses upon certain real 
property owned by Katz in Omaha. This written contract 
contemplated as a level for these buildings a line twelve feet 
and nine inches below the level of Dodge street, upon which 
the erection was to face. The surface, however, was at its 
highest point seven feet and six inches below the plane 
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adopted as that upon which the plans required the block of 
buildings to be erected. Originally this surface had been 
created by filling up a slough or creek bed from an irregu- 
lar surface lying many feet below the surface made by fill- 
ing in earth. As much of the projected superincumbent 
buildings required a solid foundation, it was necessary to 
extend the foundation down to the original surface of solid 
earth. This part of the work was not covered by the 
plans and specifications with reference to which the written 
contract was made. It was therefore necessary at the very 
threshold of the work to provide for the excavations for, 
and the erection therein of, solid foundation walls, upon 
which the block of buildings described in the plans and 
specifications and written contract was to be built. The 
evidence is not very satisfactory upon this point, but from 
it we are satisfied that there was made a memorandum in 
the writing which was entrusted to the architect who drew 
the plans and specifications. For some inscrutable reason 
the subsequent history of this memorandum has been 
shown neither by Mr. Katz nor his agent, the architect. 
The parol evidence of the members of the firm of Ryan & 
Walsh is, therefore, entitled to special consideration as to. 
the terms of this memorandum, and was, we have no. 
doubt, sufficient to establish such terms, as well as the fact 
testified to by them that it was originally attached to the. 
written agreement above referred to, and became a part of 
the same, This memorandum provided that for the con- 
struction of the foundation below the plane above men- 
tioned the brick work necessary should be paid for at the 
rate of $16 per thousand. These foundation walls were, 
of course, made in ditches excavated for the purpose, of 
which, after the walls had been built, the unoccupied parts 
were filled with dirt. Upon the completion of the build- 
ings a dispute arose as to the measurements of the founda- 
tion walls above referred to, because of a disagreement of 
the parties as to the depths to which the foundation walls. 
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extended at different parts thereof. This necessitated dig- 
ging wells, as they were called, at different points down 
along the foundation walls, that actual measurements 
might be made, and thus that the depths to which these 
walls extencled could be accurately fixed. As to the results 
desired, even this did not establish data from which the 
number of bricks laid in the foundation walls could be 
computed with any certainty, and the disagreement still 
existing, this action was begun to enforce a mechanic’s lien 
for the amount which Ryan & Walsh claim is due upon 
the entire erection by them made. Though the field of 
contention was thus necessarily very broad, the conflict 
was really only as to the number of bricks, the laying of 
which constituted “extras.” 

The contractors, Ryan & Walsh, intro:luced evidence: 
showing the result of the measurements of the foundations 
to have demonstrated that there were laid 331,000 bricks, 
for which they were entitled to payment at the rate of $16. 
per thousand. On behalf of Mr. Katz, the evidence was 
that there were but 179,000 bricks laid in said foundation 
walls. There was other conflicting evidence as to whether 
or not the footings had been correctly estimated and prop- 
erly considered. 

Upon consideration of these several contentions, and 
the evideuce in support of each, the district court made an 
equitable average that the number of bricks really laid in 
the founda:ion walls, and for which Ryan & Walsh were: 
entitled to pay as extras, under the memorandum above 
referred to, was 225,000. There was sufficient testimony 
to sustain this finding, and it will not, therefore, be dis- 
turbed, either by increasing the number as asked by Ryan 
& Walsh, or lessening it as demanded by Mr. Katz. 
There is presented no other question for determination and 
the judgment of the district court is 


AFFIRMED, 
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JosePpH P. Mannine v. JAMES P. Vimrs, 


FILED OcTOBER 17, 1893. No. 5052. 


1. Pleading: CokREcTION oF NAME oF Party: DISCRETION OF 
TRIAL Court. It is within the discretion of the trial court, in 
furtherance of justice, upon such terms as shall he proper, to 
allow the amendment of any pleading and process by correcting 
the name of a party thereto. 


: PresJupicg. Where an amendment has been 
permitted by which the given name of the plaintiff is changed, 
no prejudice will be presumed from the mere fact of the change. 
Resniting prejudice, if any there was, must be made affirmatively 
to appear. 


Error from the district court of Douglas county. 
Tried below before DoANnE, J. 


Andrew Bevins, for plaintiff in error, 


G. A. Rutherford, contra. 
Ryan, C. 


This case was originally commenced in the court of a 
justice of the peace, wherein it was docketed, and entitled 
“Joseph. C. Viers v. Joseph P. Manning.” In the sum- 
mons the plaintiff was described as Josep C. Viers. The 
title of the case in the verdict was given as J. P. Viers, to 
whom the appeal bond ran as obligee. On appeal the case 
was docketed in the name of Joseph C. Viers as plaintiff. 
The petition, however, was filed in the name of James P. 
Viers, and the answer was entitled “James P. Viers v. 
Joseph P. Manning.” On motion the title of the case was 
amended so that James P. Viers was the plaintiff named. 

The only question of importance in this case is whether 
or not the disirict court erred in permitting this amendment 
of the name of the plaintiff. Section 144 of the Code of 
Civil Procedure provides that “The court may, either be- 
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fore or after judgment, in furtherance of justice, and on 
such terms as may be proper, amend any pleading, pro- 
cess, or proceeding, by adding or striking out the name 
of any party, or by correcting a mistake in the name 
of a party,” ete. This language expressly authorized the 
court to amend the title of the case in the respect in which 
it was amended, and, therefore, no error can be predicated 
on the order of the court in that respect. If any prejudice 
resulted from the discretion exercised by the court in the 
allowance of the amendment complained of, such prejudice 
should have been made to appear in some manner. Without 
averment or proof we cannot presume its existence. The 
judgment of the district court is 


AFFIRMED, 


STaTE OF NEBRASKA, EX REL. HERPOISHEIMER & Com- 
PANY, V. Lincotn Gas Company. 


FILED OCTOBER 17, 1893. No. 6145. 


1. Trial Upon Pleadings. Where a case issubmitted solely upon 
the pleadings, the party seeking affirmative relief must, by the 
pleadings alone, show himself entitled to the relief sought. In 
such case the question is not, upon whom rests the burden of proof; 
but who, upon the facts established by the pleadings themselves, 
is entitled to judgmeut? 


2. Mandamus: APPLICATIONS: WHERE MADE. An application 
for a mandamus as between private persons or corporations, as to 
matters involving only private rights and liabilities, should be 
made, in the first instance, in the district court of the proper 
county; the accumulation of appeal and error cases in this court 
rendering it improper for it to exercise jurisdiction in any class 
of cases wherein it has not exclusive jurisdiction. 

MAXWELL, C. J., dissenting. As I understand the point here 
decided, it is proposed to refuse to hear an application for man- 
damus in any case between private persons. To this I cannot 
give my assent, as it is liable to work injustice. 


7 
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ORIGINAL application for mandamus. 
Field & Holmes, for relators 
G. M. Lambertson and: H. J. Whitmore, contra. 


Ryay, C. 


H. Herpolsheimer & Co., as relators, filed their petition 
alleging that such relators were a partnership composed of 
certain individuals named, and that said relators were en- 
gaged in mercantile business at a designated place in Lin- 
coln, Nebraska; that the Lincoln Gas Company, defend- 
ant, was a corporation engaged in the manufacture and sale 
of gas for illuminating and heating purposes, and that said 
gas company had received from the city of Lincoln the 
right to enter upon and ‘occupy the streets of said city of 
Lincoln for the purpose of laying gas pipes to conduct gas 
to different parts of the aforesaid city, which franchise said 
company had made extensive nse of in its business, whereby 
it became aud was under obligations, upon equal and rea- 
sonable terms, to furnish gas, make proper connections, 
and place meters for the relators and all other citizens of 
said city applying for the same. The relators averred that 
they had tendered to defendant the customary fee of one 
dollar for putting in a meter for relators, and demanded 
that such meter be connected with the pipes of the defend-. 
ant, and that gas be furnished the relators as relators’ ne- 
cessities should demand. The petition contained other: 
averments which, in the view taken in this case, are not 
deemed material and are, therefore, omitted, except as a 
mere reference to a portion of them hereafter becomes nec- 
essary. The prayer was for a mandamus to compel the 
respondent to put a meter in the relators’ place of business, 
counect the same properly, and furnish relators gas for 
illuminating purposes. 
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The answer of the defendant contained the following 
averments: ; 

“9. Respondent further shows that a plant for gener- 
ating electricity sufficient for lighting a single building can 
be procured, and that in several cases the owners and occu- 
pants of buildings in the city of Lincoln have procured the 
necessary boilers, engines, dynamos, and appliances for gen- 
erating and distributing electricity, and have been and now 
are operating the same and lighting their said buildings 
with electricity and are no longer dependent upon gas as an 
illuminant, and have ceased to use the same as a means of 
illuminating their said buildings. ; 

“10. That some of the persons who have thus estab- 
lished private electric lighting plants have desired to main- 
tain a connection between the gas fixtures in their said build- 
ings and the mains and pipes of this repondent, not for the 
purpose of regularly and continuously using gas to illu- 
minate their said buildings, but only for the purpose of 
procuring a supply of gas at such times as the private elec- 
trical plants of such persons might be disabled or injured, 
and until repairs could be effected. 

“11, Respondent shows that it would not be profitable to, 
and this respondent could not afford to, maintain gas con- 
nections for such purpose and under such circumstances 
upon the terms upon which gas is ordinarily furnished by 
respondents to consumers, viz., ‘at the usual and customary 
price for each thousand feet of gas actually consumed, and 
this respondent ‘has accordingly adopted the following rule 
to govern and control in such cases, viz. : 

“All concerned: Commencing the Ist of November, 
1892, the rule of the Lincoln Gas Company will be to 
charge twenty-five ($25) dollars per month for either gas 
or electric light connections and their maintenance to those 
who have a lighting plant of their own and who use the 
lights of the Lincoln Gas Company simply as emergency 
lights. In such establishments as an isolated lighting 
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plant could be operated with any degree of profit, the serv- 
ice connections of the Lincoln Gas Company are of neces- 
sity large and expensive to establish and maintain, and for 
this reason this rule is adopted. 

“«D. E. Toompson, President.’ 

“12. That during the months of September, October, 
and November, 1892, the relator procured to be placed in 
his said building all the necessary boilers, engines, dyna- 
mos, machinery, apparatus, and appliances for generating 
and distributing electricity for lighting all the parts of his 
said building and announced his intention of furnishing 
his own light, and further declared that he would no longer 
be dependent upon the respondent for lighting his said 
building, and that he should no longer use, desire, or require 
the gas of respondent for illuminating his said building ; 
that this respondent was at said time maintaining connec- 
tion with said building and its gas mains and pipes and 
had eight meters in place in said building, and said connec- 
tion was maintained at great expense to respondent; that 
on the completion of relator’s said private lighting plant, 
and when the same had been for some time in successful 
operation, respondent (after duly informing the relator of 
its intention so to do, and after bringing the rule set forth 
in the preceding paragraph to relator’s attention, and the 
relator having refused to accept gas connections on the 
terms fixed in said rule) caused the said connection to be 
broken and the said meters to be removed. 

“13. That the relator has ever since Said time, to-wit, 
on or about November 29, 1892, lighted his said building 
with electricity, and has conducted his said business during 
all of said time without the use of gas, and solely by the 
aid of electric light ; that his said private electric plant is 
still in operation and use and amply sufficient for relator’s 
use and necessities, and that relator neither requires nor 
desires gas for illuminating his said building or the suc- 
cessful cénduct of his said business. 


Vou. 38] SEPTEMBER TERM, 1893. 37 


State, ex rel. Herpolsheimer, v. Lincoln Gas Co. 


“14, Respondent avers that after the receipt by it of the 
written demand set out in relator’s petition, and on the 
17th day of April, 1893, this respondent notified relator in 
writing that the connection desired by relator would be fur- 
nished on the terms mentioned in the rule of said respond- 
ent heretofore set out in this answer, and desired relator to 
inform respondent of his acceptance of the terms established 
in said rule; that said relator has made no reply to the 
said communication of this respondent, but shortly there- 
after commenced this suit. 

“15, Respondent avers that the said rule is just and 
reasonable, and that it is ready and willing, and has at all 
times been ready and willing to furnish relator with meters 
and to make and maintain connections between its mains 
and service pipes and the gas fixtures and pipes of the 
relator in said building upon the terms fixed in said rule.” 

The parties stipulated that a reply might be filed within 
three days of the date upon which the stipulation itself was 
filed, but as this otherwise unwarranted pleading for the 
most part argumentatively asserted that the requirement of 
payment of $25 per month was an unreasonable discrimi- 
nation against the relators, only such part as is necessary to 
notice will be set out; and that, when reached in the course 
of this discussion. 

The case was submitted upon the pleadings without any 
evidence. This presents a question of difficulty as to which 
we have been able to find no adjudication in point. It is 
this: The petition should, of course, state the tender of 
performance of all reasonable conditions precedent upon 
which the gas company may insist before making gas con- 
nections. There is pleaded in the answer a rule of the gas 
company whereby there is required the payment of $25 
per month by proposed customers situated as are the relat- 
ors. The reply, using its own language, “admits that de- 
fendant company claims to have established a rule set forth 
in the defendaut’s answer, whereby it should charge these 
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plaintiffs the sum of $25 per month for the use of its gas 
meter, but denies that such corapany has ever made or es- 
tablished any such rule and applied it to the general public 
or to the other customers of the defendant company 
similarly situated and having a private electric plant 
for lighting as have these plaintiffs.” This language, 
as we understand it, admits that the company claims 
to have established the rule set out in defendant’s an- 
swer, but asserts that it has never made, established, or 
enforced such rule as against the general public or 
other customers situated as are the relators. It is nota 
denial, but rather an admission of the existence of the rule. 
Its uniform application and reasonableness are, however, 
called in question by the above quoted language, and that 
immediately following it, in which the charges made for 
supplying the Lindel] hotel, having an electric light simi- 
lar to that of the relators, are instanced as establishing this 
lack of uniformity and reasonableness as against the re- 
lators. The existence of the rule not being challenged, the 
relators’ only avoidance of it is on the grounds that it 
should not be enforced against the relators, first, because it 
has not been applied to others, and second, because it is 
an unreasonable rule. If these propositions were under 
consideration upon a trial in the light of evidence, it 
would be proper to inquire upon whom was the burden of 
proof, and possibly by resort to our own observation, one 
species of evidence incompetent though it might be, we might 
say that this charge was unreasonable, or we might say that 
proof of its reasonableness devolved upon the defendant. 
Submitted as the case is, upon the pleadings alone, a resort 
to our own experience or observation to test the reasona- 
bleness of this requirement is not permissible. What 
might be our private judgment upon this question of fact 
is of no consequence, for we can now only consider the 
averments, admissions, and denials of the pleadings. With- 
out doubt there should be evidence as to what charges have 
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been made to others for like service to those sought to be 
compelled by this action. From these considerations it 
results that solely upon the pleadings as they stand the 
relief demanded cannot be granted. There must be evi- 
dence, at least, as to the matters above indicated to entitle 
the rclators to a mandamus as prayed; and as it is desira- 
ble that no mere technical obstacles shall bar the right of 
relators to whatever relief they may show themselves en- 
titled, this application will not be absolutely denied. 

In view of the accumulation of business in this court, 
however, and of the imperative necessity of devoting all 
available time and efforts to the disposition of the cases 
already submitted on error proceedings and appeal, we 
must insist that all original applications in the nature of 
that made in this case, involving, as they do, only the pri- 
vate riglits and liabilities of private parties inter sese, shall 
be made in the district court of the proper county. It is 
therefore ordered that this application be dismissed witliout 
prejudice to the right of the relators to begin and maintain 
such proceedings as shall be deemed advisable in another 
court. 


RaGay, C., concurs. 


Irvine, C.: I concur in the disposition made of this 
case, upon the ground stated in the second paragraph of the 
syllabus. 


A, MarGarET SCHARMAN, APPELLEE, V. CONRAD A. 
ScHARMAN ET AL., APPELLANTS. 


FILED OcTOBER 17, 1893. No. 5093. 
1. Land Contracts: ASSIGNMENT AS SECURITY: LIEN oF AS- 


SIGNEE. A contract for lands, absolutely and formally assigned 
to another in writing, but designed as a security for a debt, is 
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but a mortgage, and when the debt is paid the lien of the as- 
signee will cease. Lipp v. South Omaha Land Syndicate, 24 Neb., 
692, followed. 


2. Possession of land is notice to all the world, not only of the 
possession itself, but of the right, title, and interest, whatever it 
may be, of the possessor. UAl v. May, 5 Neb., 157, followed. 


3. To sustain an estoppel because of the omission to 
speak there must be both the specific opportunity and the ap- 
parent duty to speak. The party maintaining silence must 
have known that some one was relying thereon, and was either 
acting, or about to act, as he would not have done had the truth 
been told. Viele v. Judson, 82 N. Y., 32, approved. 


APPEAL from the district court of Lincoln county. 
Heard below before Cuurcu, J. 


Fawcett, Churchill & Sturdevant, for appellants : 


Even if there was not a bona fide sale from the plaintiff 
to the defendant Scharman of the lands described in the 
land contracts in controversy, still the plaintiff, by her con- 
duct in clothing the defendant Scharman with the indicia of 
ownership of the lands in controversy, and in permitting 
him to hold himself out to the world as the owner of the 
lands, and thus gaining a credit in the commercial world, 
and particularly with the defendants Rector & Wilhelmy 
Company, which he would not otherwise have had, and the 
defendants Rector & Wilhelmy Company having relied 
upon the truthfulness of his claim of ownership and given 
credit on the strength of the same, the plaintiff is now es- 
topped to assert any claim, right, title, or ownership to the 
lands in controversy as against the defendants Rector & 
Wilhelmy Company. (Root v. French, 13 Wend. [N. Y.], 
570; Saltus v. Everett, 20 Wend. [N. Y.], 267; Selser v. 
Brock, 3 O. St., 308; Resor v. Ohio & M. R. BR. Co., 17 
O. St., 140; Combes v. Chandler, 33 O. St.,183; Anderson | 
v. Armstead, 69 Ill., 452; Forbes v. MeCoy, 24 Neb., 708; 
Blais v. Wait, 69 N. Y.,113; Gillespie v. Sawyer, 15 Neb., 
541; Dinsmore v. Stimbert, 12 Neb., 4387; Putman v. Sul- 
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livan, 4 Mass., 45; Roy v. McPherson, 11 Neb., 199; 
Hansen v. Berthelson, 19 Neb., 483; Bartlett v. Chees- 
brovgh, 23 Neb., 767; Fisher v. Herron, 22 Neb., 183; 
Herman, Estoppel, pp. 1063, 1069, 1099, 1100.) 

The plaintiff is estopped, by the terms and covenants of 
her assignment, from alleging or proving that there was 
no consideration paid for the assignment by her to her 
son Conrad. (Secs. 50, 53, ch. 73, Comp. Stats.; Dailey v. 
Kinsler, 31 Neb., 340; 1 Perry, Trusts, sec, 162; Wait v. 
Day, 4 Den. [N. Y.], 439; Blodgett v. Hildreth, 103 Mass., 
486; Randall v, Phillips, 3 Mason [U. 8.], 388; Allison v. 
Kurtz, 2 Watts [Pa.], 185; Graves v. Graves, 29 N. H., 
129; Philbrook v. Delano, 29 Me., 410; Groff v. Roher, 
35 Md., 333; Hogan v. Jaques, 19 N. J. Eq., 123; Far- 
ington v. Barr, 36 N. H., 86; Walker v. Locke, 5 Cush. 
[Mass.], 90; Bragg v. Geddes, 93 Ill., 39; McDonald v. 
Stow, 109 Ill., 44; Whiting v. Gould, 2 Wis., 552*; Jack- 
son v. Cleveland, 15 Mich., 94; Van Der Volgen v. Yates, 
5 Selden [N. Y.], 219; 2 Herman, Estoppel, sec. 642; 2 
Devlin, Deeds, secs. 834, 921; Van Rensselaer v. Kearney, 
11 How. [U.S.], 297; Bank of United States v. Housman, 
6 Paige Ch. [N. Y.], 5385; Squire v. Harder, 1 Paige Ch. 
[N. Y.], 493; Smith v. Williams, 44 Mich., 240.), 


T. Fulton Gantt, contra: 


The assignment was intended as security, and if it were 
as absolute on its face as a warranty deed, it might 
be shown by parol that it was intended as security only. 
(McHugh v. Smiley, 17 Neb., 622; Hiseman v. Gallagher, 
24 Neb., 81; Thompson v. Thompson, 30 Neb., 489; 
Turner v. McDonald, 9 Am. St. Rep. [Cal.], 189; Ray- 
nor v. Drew, 72 Cal., 307; Helm v. Boyd, 124 Il, 370; 
Robinsons v. Lincoln Savings Bank, 85 Tenn., 365; Me- 
Millan & Son v. Jewett, 85 Ala., 476; Morris v. Nixon, 1 
How. [U.8.], 126; Russell v. Southard, 12 How. [U. 8], 
154; Edrington v. Harper, 3 J. J. Marshall [Ky.], 355; 
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Jenkins v. Eldredge, 3 Story [U.8.], 293; Taylor v. Lu- 
ther, 2 Sumner [U. 8.], 228; Newman v. Edwards, 22 Neb., 
248; Conway v. Alexander, 7 Cranch [U.8.], 238; Sprigg 
v. Bank of Mount Pleasant, 14 Pet.[U.S.], 201*; Babcock 
wv. Wyman, 19 How. [U.8.], 299; Case v. McCabe, 35 
Mich., 100; Flagg v. Mann, 2 Sumner [U. 8.], 533; 
Dunman v. Coleman, 59 Tex., 199; Fisk v. Stewart, 24 
Minn., 97; Anthony v. Anthony, 23 Ark.. 479; Moore v. 
Lackey, 53 Miss., 91; Carpenter v. Black Hawk Gold 
Mining Co., 65 N. Y., 43; Jackson v. Parkhurst, 4 Wend. 
LN. Y.], 369; Jolly v. Single, 16 Wis., 308; Grifin v. 
Griffin, 18 N. J. Eq., 104; IfeNamara v. Oulver, 22 Kan., 
661; Davis v. Stonestreet, 4 Ind., 101.) 

One who buys an equitable title takes it subject to all 
prior equities, is put upon inquiry and takes his chances. 
An attaching creditor has no greater rights. (Hibbard v. 
Weil, 5 Neb., 45; Mansfield v. Gregory, 8 Neb., 433; West- 
heimer v, Reed, 15 Neb., 664; Drake, Attachment, 223; 
Linnell v, Battey, 2 Chicago L. J., n. s. [R. I.], 315.) 

Defendants made no claims, as to reliances upon the 
lands, in plaintiff’s presence. Plaintiff knew nothing of 
such claims, had no opportunity to speak, and is not es- 
topped by her silence. (Bispham, Prin. of Eq., 352, 355; 1 
Greenleaf, Evidence, sec. 202, note 2; Holdane v. Trustees 
of the Village of Cold Spring, 21 N. Y., 474; Mayenborg 
v. Haynes, 50 N. Y., 675.) 

Rector & Wilhelmy Company are strangers to the as- 
signment, and cannot take advantage of the statute of 
frauds as an estoppel. (Hiseley v. Malchow, 9 Neb., 180; 
MeCormick v. Drummett, 9 Neb., 389; Rickards v. Cun- 
ningham, 10 Neb., 420; Kemp v. Small, 32 Neb., 318; 
High, Injunctions, sec. 251; Treadwell v. Payne, 15 Cal., 
496; Walrath v, Redfield, 18 N.Y., 457; Pope v. O'Hara, 
48 N.Y., 446.) 


William Neville, also for appellee. 
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Ragan, C. 


A. Margaret Scharman sued Conrad A. Scharman, Rec- 
tor & Wilhelmy Company, and D., A. Baker, sheriff of 
Lincoln county, Nebraska, in the district court of that 
county, and in her petition’ alleged that on the 12th day of 
June, 1889,she was the owner of certain Union Pacific land 
contracts, calling for three quarter sections of land in Lin- 
coln county, Nebraska; some of the lands represented by 
these contracts she had purchased from the Union Pacific 
Railway company direct, and others she had purchased 
from purchasers from the Union Pacific Railway Company ; 
that on the 12th day of June, 1889, she borrowed of the 

‘North Platte National Bank $550, and gave a note there- 
for, signed by her husband and herson, Conrad A. Scharman, 
and that on said date, for the purpose of securing the pay- 
ment of said note to said bank, she made an absolute for- 
mal assignment, in writing, of all of said Jand contracts to 
her son, Conrad A. Scharman, and that he deposited said 
contracts with said bank to secure the payment of said note; 
that the assignment of said land contracts to her said son 
was for the purpose only of securing the payment of the 
note given to said bank, and not for the purpose or with 
the intent of placing the title or ownership of said Jands, 
or any of them, in her said son, Conrad A. Scharman; and 
that he agreed, when she repaid himthe money borrowed, - 
that he would reassign to her said contracts; that during 
the year 1889 her son, Conrad A. Scharman, was a mem- 
ber of the copartnership of Stewart & Scharman, a firm 
doing a hardware business in North Platte, Nebraska , 
that she had paid all the money borrowed by her and for 
which she had pledged or assigned said land contracts, and 
that her son, Conrad A. Scharman, had neglected and re- 
fused to reassign to her said contracts; that the defendants 
Rector & Wilhelmy Company had brought a suit against 
the copartnership of Stewart & Scharman, and had caused 
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an attachment to be levied upon all the lands represented 
by said contracts, claiming said lands were the individual 
property of said Conrad A. Scharman; that the lands 
were in fact hers, and hers only ; that Conrad A. Scharman 
had no interest in them, nor any lien upon them ; that the 
proceedings in attachment were a cloud upon the title to 
the same, and she prayed that Conrad A. Scharman should 
be decreed to reassign to her said land contracts; that 
Rector & Willelmy Company should be perpetually en- 
joined from proceeding any further with the attachments 
levied on said land; that the title to the same might be 
quieted and confirmed in her. . 

Conrad A. Scharman did not answer the petition. The 
sheriff answered, justifying uuder the attachment. Rector 
& Wilhelmy Company defended on two grounds: 

1. That the assignment of the land contracts by Mrs, 
Scharman to her son, Conrad A. Scharman, was not intended 
as security, but made in pursuance of an actual sale of the 
lands represented by them to Conrad. 

2. That Rector & Wilhelmy Company, by reason of the 
assignment of said land contracts, being in the name of 
Conrad A. Scharman, were led to believe him the owner of 
the lands, and, relying on such assignment, they sold the 
copartwership of which he was a member merchandise on 
eredit, and that Mrs, Scharman was estopped from now 
claiming the ownership of the lands as against them. 

The conrt found all the issues in favor of Mrs. Schar- 
man, and decreed that Conrad A. Scharman should reas- 
sign to her the land contracts; quieted and confirmed the 
title to the Jands in her, and perpetually enjoined their sale 
under the attachment levied thereon by Rector & Wilhelmy 
Company, and from this decree the latter parties appeal. 

The pleadings, and appellants’ argument as well, present 
two questions, which we notice in their order. 

Did Mrs. Scharman assign the land contracts to her son 
Conrad as security for the payment of money, or in pur- 
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suance of an absolute sale of the lands to him? The court 
found that the contracts were assigned by Mrs. Scharman to 
her son Conrad to secure the payment of $500 in money 
loaned by Conrad to his mother June 12, 1889. The evi- 
dence supports this finding. Any other finding would be 
unsupported by the testimony. This $500 was borrowed 
from the North Platte National Bank. Conrad and his father 
gave the bank their note for it, and Conrad deposited with 
the bank, to secure the payment of the note, these land con- 
tracts assigned to him by his mother on that day, June 12, 
1889, for that very purpose, and Mrs, Scharman received this 
money. When this note matured Courad borrowed the 
amount of it and interest, $561, from the First National 
Bank of North Platte, and with this money paid off the 
first note, and deposited the land contracts with the First 
National Bank to secure the $561 note. Finally, Mrs. 
Scharman and her husband mortgaged their homestead, and 
with the money borrowed, paid off the $561 note. Dur- 
ing all this time Mrs. Scharman remained in possession of 
these lands, on which she had horses and cattle, and other 
property. She kept up the payments to the Union Pacific 
Railway Company, the owners of the legal title, and there 
is no evidence in the record to sustain the contention of 
appellants that Mrs. Scharman sold or intended to sell these 
lands to her son on June 12, 1889, or at any other time. 
It is true the contracts were absolutely and formally as- 
signed to the son, but it was competent to show by parol 
that they were intended as security in the nature of a mort- 
. gage for money loaned. (McHugh v. Smiley, 17 Neb., 620 ; 
Eiseman v. Gallagher, 24 Neb., 79; Lipp v. South Omaha 
Land Syndicate, 24 Neb., 692; Tower v. Fetz, 26 Neb., 707 ; 
Thompson v. Thompson, 30 Neb., 489; Kemp v. Small, 32 
Neb., 318.) 

We come now to the second question in this case, put by 
the able and ingenious counsel for appellants in their brief 
as follows: “ Even if there was not a bona fide sale from the 
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plaintiff to the defendant Scharman of the lands described 
in the land contracts in controversy, still the plaintiffs by 
her conduct in clothing the defendant Scharman with the 
indicia of ownership of the lands in controversy, and in 
permitting him to hold himself out to the world as the 
owner of the lands, and thus gaining a credit in the com- 
mercial world, and particularly with the defendants Rector 
& Wilhelmy Company, which he would not otherwise 
have had, and the defendants Rector & Wilhelmy Company 
having relied upon the truthfulness of this claim of owner- 
ship and given credit upon the strength of the same, the 
plaintiff is now estopped to assert any claim, right, title, 
or ownership to the lands in controversy as against the 
defendants Rector & Wilhelmy Company.” 

What conduct of Mrs. Scharman is it claimed by ap- 
pellants estops her? Is it the assignment and delivery to. 
Conrad of the land contracts as security? She did this, 
but she retained possession of the lands, This was, of it- 
self, notice to all the world of her equities. See UAl v. 
May, 5 Neb., 157, where this court say: “Possession of 
land is notice to all the world, not only of the possession 
itself, but of the right, title, and interest, whatever it may 
be, of the possessor.” To the same effect see Filley v. 
Duncan, 1 Neb., 134; Lipp v. Hunt, 25 Neb., 91; Smith v. 
Gibson, 25 Neb., 511; Hansen v. Berthelsen, 19 Neb., 433. 

The legal title to the Jands was in the Union Pacific: 
Railway Company, and the assigned contracts were not re- 
corded in the office of the register of deeds of Lincoln 
county. Appellants had then no notice from that quarter: 
that Conrad held the assignment. Appellants argue that 
they gave Conrad credit by reason of his having in his 
name the assigument of these land contracts, The evi- 
dence, however, of appellants’ own witnesses refutes this 
contention, Neither appellants, nor any of their agents, 
ever knew that Conrad held the assignment until after- 
he had become indebted to appellants, and had failed in. 
business. 
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Harberg, appellants’ traveling salesman, says he was an 
intimate friend of Conrad Scharman; that Conrad went into- 
business March 1, 1889, and that appellants began from that 
time to sell him goods on credit; and that prior to March 1, 
1889, he visited the Scharman ranch—Mrs. Scharman’s 
home—in company with Conrad and some others; that at 
that time “he, Conrad, represented to me that he was inter- 
ested in these as part owner; that it gave him better credit 
with the house—it would with me, at least. He represented! 
that he had property. If he had nothing, of course his credit 
did not amount to anything. He spoke of the lands a num- 
ber of times; just referred to them, and what they would. 
be worth in the course of time. I visited North Platte about 
every three weeks; remember the circumstance of Mrs. 
Scharman’s going east.” (Mrs. Scharman went east to New 
Jersey on June 12, 1889, and remained about four months.) 
He had a conversation with Conrad Scharman after his. 
mother had gone east and Conrad told him: “he told me 
that his mother had gone east, and had left for good, and 
that he was the owner of the land; that he paid her one 
thousand dollars, and the land was now his,” He said fur- 
ther, he believed the statements, and communicated them 
to Rector & Wilhelmy Company, and that the statements 
gave him better credit; that after that statement he issued 
him a larger amount of credit than he did before; that “ he 
pointed out to me the land where the section lines ran. He 
made a motion with his hand; I didn’t know how far out 
it extended.” He further testified on cross-examination as 
follows: 

Q. If he represented to you prior to March, 1889, that 
he owned a part interest out there in these lands, and he, 
asa matter of fact, did not get any assignment of them 
from anybody until long after that time, you were deceived 
by him, were you not? 

A. Certainly ; yes, sir. 

Q. Mrs. Scharman did not tell you that he owned any 
of these lands? 
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No, sir. 

Nor any part of them? 

No, sir. 

Did you make any investigation to see if he owned 
of the ranch? 


. No, sir. 
. You took his word? 
. Yes, sir; I took his word for it. 


You had perfect confidence in him, did you? 

Yes, sir; I took his word for it. 

When you went out there to the ranch you went up 
he building at the homestead ? 

Yes, sir. 

Mrs. Scharman ved there, did she? 

Yes, sir. 

You were in the house where she was, were you not? 

Yes, sir. 

Conrad told you that he was part owner out there? 

Yes, sir. 

And you did not ask her whether that was true or 


No, sir. 


. Still, you gave him credit on the strength of that? 

. Yes, sir. 

. You sold him goods on the strength of that? 

. Yes, sir; partly on the strength of that, and partly 


because— 


Q. 


And partly because he was a good friend of yours, 


and you thought he was a good business man? 


A. 
Q. 


Partly that, and other reasons. 
And partly because you knew he owned some other 


property ? 


A. 
Q. 
A. 
Q. 


He had a home here; yes, sir. 

Did not you and he ever buy any together? 
Yes, sir; that was very smail, though. 

In partnership? 
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Yes, sir. 

You were quite friendly, wére you not? 

Yes, sir; we were. 

This land that you have testified that you and Con. 
owned together, what land was that? 

A. That was a five-acre tract just west of Grand Island, 
probably three or four miles from the post-office. 

The substance of this evidence is that Conrad Schar- 
man took his friend Harberg out to his, Conrad’s, mother’s 
home. Conrad, on the way, says: “I am part owner 
here.” Mrs. Scharman was in possession. The legal title 
was in the Union Pacific Railway Company. This was 
some months before Mrs. Scharman assigned the contracts 
to Scharman. Mrs. Scharman was not present when Con- 
rad pointed out to Harberg the land of which he claimed 
he was part owner. No inquiries were made of Mrs. 
Scharman by Harberg as to Conrad’s interest in these 
lands, 

It appears, then, that appellants credited Conrad, rely- 
ing on the latter’s claim of part ownership of his mother’s 
lands. She, however, said nothing to appellants on the 
subject. She did nothing from which appellants might 
infer that Conrad’s story was true. She kept silent when 
Conrad ‘made his claim, because she did not hear it made. 
The fact that Conrad while his mother was east, during the 
months of June, July, August, and September, 1889, claimed 
ownership of all the lands, did not change Mrs, Scharman’s 
relation to appellants. At no part of this time was Con- 
rad in possession of the lands. Mrs. Scharman did not 
know that Conrad was asserting such a claim, nor did she 
learn, after her return, that he had done so. She knew he 
was in business, but did not know anything about his 
financial condition, nor did she knowappz'lants were credit- 
ing him, or the firm of which he was a member. Her 
silence did not operate as a fraud upon, nor did it mislead, 
appellants. ' She did not have the opportunity to speak, and 

8 ; 
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being ignorant of the claims of her son, it was not her 
duty to speak. While she was silent, she did not know 
that appellants were relying upon her silence, nor that 
they were relying npon the claims of ownership asserted 
by her son; nor did she know that they were giving him 
credit, which they would not have given him had they 
known the truth, Mrs, Scharman is neither estopped to- 
claim these lands, so far as the evidence shows, either from 
her silence, or from any act of hers. During her absence 
in the east, the contracts, though duly and formally assigned 
to Conrad, were not in his possession or under his control, 
but were in the bank as security only for the money on 
which Mrs. Scharman was traveling. .Appellants made no. 
inquiries about the assignment for the very good reason 
that they did not know of its existence. If appellants 
extended credit to Conrad after June, 1889, relying on his 
ownership of these lands, they did it on the strength of the 
statements made to Harberg by Conrad prior to March, 
1889. How, then, can it be said that the evidence in this 
record shows that Mrs, Scharman clothed Conrad with the 
apparent ownership of her lands, and held him out to the 
commercial world as owner, and that he thereby obtained 
credit? 

Counsel for appellants cite Herman on Estoppel, page 
1099, where it is said: “In order to create an estoppel by 
which an owner is prevented from asserting title to and is 
deprived of his property by the act ofa third person with- 
out his assent, the owner must have clothed the person as- 
suming to dispose of the property with the apparent title 
to, or authority to, dispose of it. The person alleging the 
estoppel must have acted, and parted with value, upon the 
faith of such apparent ownership, or authority, so that he 
will be the loser, if the appearances to which he trusted are 
not real.” But appellants’ case is not within the rule here 
laid down. There is no evidence in this case that appel- 
lants gave Conrad Schurman credit upon the faith of his 
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apparent ownership of his mother’s lands. When appel- 
lants gave Conrad credit he was not in possession of any 
part of these lands. He did not have the legal title, or a 
deed to any of them, and appellants did not know he held 
the assignment of the contracts. 

Counsel also cite Anderson v. Armstead, 69 IIl., 452, 
where it is said: “The lawis familiar, that where the owner 
of property holds out another, or allows him to appear as 
the owner of, or as having full power of disposition over, 
the property, and innocent parties are thus led into dealing 
with such apparent owner or person having the apparent 
power of disposition, they will be protected. Their rights 
in such cases do not depend upon the actual title or au- 
thority of the party with whom they have directly dealt, 
but they are derived from the act of the real owner, which 
precludes him from disputing, as against them, the existence 
of the title or power he caused or allowed to appear to be 
. vested in the party upon the faith of whose title or power 
they dealt.” We approve of the doctrine of that case; but 
after repeated searches of the record we have been unable to 
find any evidence that Mrs. Scharman held out her son to 
appellants as the owner of her lands, or allowed him to 
appear to appellants as owner of, or having any control or 
power of disposition over, her lands; and we are unable 
to find any evidence that appellants in giving the son credit, 
did so relying on any apparent title, control, or ownership 
of these lands by him. 

Appellants also cite Hansen v. Berthelsen, 19 Neb., 433, 
but that case is not in point here. In that case Hansen 
made to Berthelsen, without consideration, an absolute 
warranty deed of his farm, and himself placed the deed on 
record. While Berthelsen held this tithe she exercised acts 
of ownership over the land. She conveyed a part of it to 
a school district and accepted from the school district a 
deed for another part of it. Both these deeds were re- 
corded. Love, in good faith, for a valuable consideration, 
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aud relying on Berthelsen’s title as disclosed by the records, 
purchased this land. This court held that Love was en- 
titled to a lien on the land for the amount he paid for it, 
the court saying: “The rule in equity is that where one of 
two innocent parties must suffer by the wrong of a third, 
he, who, by his negligence or undue confidence, has been 
the means by which the other has been deceived, must bear 
the loss.” Rector & Wilhelmy Company do not come 
within this rule. They did not innocently give credit to 
Conrad A. Scharman and they were not induced to give 
him credit by any negligence of Mrs. Scharman, nor by 
any undue confidence which she placed in Conrad. The 
decree of the district court is right and the same is in all 
things 
AFFIRMED. 


W.J. Brown v. Frank L. Dunn. 
FILED OCTOBER 17, 1893. No. 4865. 


Review: Brigrs: Practice. Where no briefs are filed by either 
party in a case brought here on error, this court will examine 
the pleadings and evidence, and if they support the judgment 
rendered, it will be affirmed. To obtain a review of specific er- 
rors they must be pointed out in the brief of the party com- 
plaining. Phenix Ins. Co. v. Reams, 37 Neb., 423, followed. 


Error from the district court of Lancaster county, 
Tried below before Freip, J. 


Harwood, Ames & Kelly, for plaintiff in error. 
Adams & Scott, contra. 


Racay, C. 


This is an action of forcible detainer brought by Frank 
L. Dunn against W. J. Brown. The district court of Lan- 
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caster county, after a trial to a jury and a finding by them 
that the defendant was guilty, rendered judgment of resti- 
tution against Brown and he brings the case here on error. 

No briefs have been filed by either party. The judg- 
ment of the district court is supported by both the plead- 
ings-and the.evidence. The case appears to have been 
brought here simply for delay. We will not examine er- 
rors alleged in a petition in error unless such errors are 
specifically pointed out and relied upon in the briefs filed 
in the case, under the rules of this court. (Phenix Ins. 
Co. v. Reams, 37 Neb., 423.) The judgment of the district . 
court is 

AFFIRMED. 


JAMES LANGLEY Vv. BERNARD ASHE ET AL. 
FILED OcTOBER 17, 1893. No. 4804. 


Injunction to Prevent Execution of Judgment: PLEADING. 
A petition in equity to enjoin the enforcement of a judgment of 
a justice of the peace, which does not aver facts from which it 
appears (1) that the plaintiff has a meritorious defense to the 
cause of action on which the judgment is based, and (2) that 
his failure to interpose such defense in the justice court, and to 
avail himself of an appeal or proceeding in error, was not due to 
any neglect or default on his part, does not state a cause of 
action. 


Error from the district court of Colfax county. Tried 
below before Post, J. 


J, A. Grimison, for plaintiff in error. 


George H. Thomas, contra, cited: 1 High, Injunctions 
[2d ed.], secs. 125, 126, and cases cited; 7 Lawson, Rights, 
Rem. & Pr., 3702, and cases cited; Scofield v. State Na- 
tional Bank of Lincoln, 9 Neb., 316; Young v. Morgan, 9 
Neb., 169. 


54 NEBRASKA REPORTS. [Vo.. 38 


Langley vy. Ashe. 


Raaay, C. 


Bernard Ashe sued Charles Cooper and James Langley 
before a justice of the peace in Colfax county, on a prom- 
issory note. The summons was made returnable January 
23, 1889, and was duly served. On January 21 Ashe and 
Cooper appeared befure the justice and he, by their consent, 
continued the case until March 1, 1889. Langley made no 
appearance whatever in the case, and had no knowledge of 
this continuance. On March 1, 1889, the justice rendered 
judgment against Cooper and Lang'ey on said note. April 
18, 1889, an execution was issued and placed in the hands 
of the sheriff, who levied upon a span of horses belonging 
to Langley, to satisfy the judgment. Langley then brought 
this suit in the district court against Ashe, the judgment 
creditor, Bohman, the justice of the peace, and Kuderna, the 
sheriff, alleging the facts above stated; that said judgment 
of said justice was null and void as against him, Langley; 
and that he had a good defense to said action before said 
justice of the peace. To this petition the defendant in 
error filed a general demurrer, which was sustained by the 
court, and the suit dismissed. Langley excepted, and 
brings the case here on error. 

The only question in the case is, does the petition state 
’ sufficient facts to constitute a cause of action? The con- 
tention of the plaintiff in error is, that as the summons 
was returnable January 23, 1889, the order of the justice 
of the peace, on January 21, 1889, adjourning the cause to 
a future date was a nullity ; that the justice of the peace 
had no jurisdiction at that time to make any order in the 
case; and that, therefore, the judgment rendered on March 
1, 1889 is void. The summons was in all respects in due 
form of law; was duly served on Langley, and notified 
him to appear before the justice of the peace on January 
23; and if he failed to do so, that judgment would be 
rendered against him for $ He failed to appear then 
or at any other time. 
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Did the adjournment of the case, on the request of Ashe 
and Cooper, to March 1, render the judgment against Lang- 
ley void? Wethink not. The justice had jurisdiction of 
the subject-matter and of Langley on January 23. He did 
not lose it by failing to enter his default and render judg- 
ment against him on that day. His continuance of the case 
until March 1 was good against Ashe and Cooper, and 
was, at most, an error of law, voidable only as against 

. Langley. Had Langley appeared on the 23d and de- 
manded a hearing, he was entitled to it; but he did not ap- 
pear, and the fact that the justice postponed the writing up, 
or entry, of the judgment until the date to which the cause 
was set for trial against the other parties to the suit, did 
not divest the justice of his jurisdiction, either of the sub- 
ject-matter or of Langley, nor render the judgment abso- 
lutely void. The justice should have defaulted Langley 
on January 23, and rendered judgment against him then; 
but his failure to do so, at the most, rendered his acts. void- 
able. Langley had a plain and adequate remedy at law 
for the review and reversal, if erroneous, of this judgment, 
both by appeal and proceeding in error to the district court ; 
and, until he had exhausted his legal remedies, or, with- 
out his fault been deprived of them, he cannot be heard 
in a court of equity. So far as the record shows, he made 
no effort to defend himself before the justice. He took 
no steps to review in Jaw courts the errors alleged. In 
other words, he has slighted the tribunals and remedies 
provided by law for him, and now says to allow the judg- 
ment to be enforced would be contrary to cquity and good 
conseience. Let us see what he says about the defense 
he has to the note sued before the justice: “ The plaintiff 
further alleges that he had a good and lawful defense in 
said action before said justice of the peace in this, to-wit: - 
That he would then have alleged, and does now allege, 
that he did not sign the promissory note sued upon in 
said action.” This will not do. The question is not 
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what he would have alleged before the justice of the peace, 
but what were the facts. This averment would not entitle 
him to equitable relief from the judgment had it been 
rendered against him without any service upon him what- 
ever, (Janes v. Howell, 837 Neb., 320.) If he did not sign 
this note, why did he not appear before the justice on 
January 23, and say so? If he was prevented from mak- 
ing his defense, if he had one, by accident, surprise, mis- 
take, or fraud, his petition should so state. (Scofield v. 
State National Bank, 9,Neb., 316.) The facts stated in the 
petition do not constitute a cause of action. The judgment 
of the district court is 
AFFIRMED. 


Srate oF NEBRASKA, EX REL, Sioux County, v. JOHN 
S. Tucker, ASSESSOR, ET AL, 


FILED OcToBER 17, 1893. No. 4781. 


1. Taxation: IMPROVEMENTS ON LAND held under the pre-emption, 
homestead, and timber culture laws of the United States, on 
which final proof has not been made, are subject to taxation 
against the persons owning such improvements. 


2. : ScHooL LANDS: THE LEASEHOLD interest of a tenant of 
school lands belonging to the state is subject to taxation. 
3. : IMPROVEMENTS: PURCHASERS. School lands sold 


by the state, but to which the equitable title of the purchaser 
has not beev completed by full payment of the purchase money, 
are subject to taxation to the extent of the purchaser’s interest 
therein, such interest to be determined by the amount paid and 
invested in improvements on such lands. 


Error from the district court of Sioux county. Tried 
below before Kinxarp, J. 


Hugh T. Conley, for plaintiff in error: 


Improvements owned by claimants on public lands held 
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by virtue of filings made under the pre-emption, homestead, 
and timber culture laws of the United States are property 
subject to taxation. (Mc Williams v. Bridges, 7 Neb., 423; 
Brooks v. Hiatt, 13 Neb., 503; Carkins v. Anderson, 21 
Neb., 364; Paxton Cattle Co. v. First Nat. Bank, 21 Neb., 
646.) 

Improvements owned by individuals, companies, and 
corporatio.:s on the school lands of the state of Nebraska, 
while the title to said lands remains in the state, are prop- 
erty. (Secs. 1, 3, ch. 77, Comp. Stats., 1889.) 

All property is taxable unless specifically exempted from 
taxation by law. (Turner v. Althaus, 6 Neb., 75; Crawford 
v. Burrell Township, 58 Pa. St., 219; Bellinger v. White, 5 - 
Neb., 401; Miller v. Hurford, 13 Neb., 24; Finch v. York 
County, 19 Neb., 57; Morrill v. Taylor, 6 Neb., 242; Wood 
v. Helmer, 10 Neb., 75; Roe v. St. John, 7 Neb., 141.) 


No counsel for defendants. 


Irvine, C. 


This action was begun in the district court for Sioux 
county, for the purpose of requiring the respondents, who 
were the assessors of the different precincts of that county, 
to include in their assessment all improvements on land 
held by individuals under the pre-emption, homestead, and 
timber culture laws of the United States on which final 
proof had not been made, and also all other improvements 
on government land within their precincts; and also to in- 
clude in their assessment the interests of lessees and pur- 
chasers of school lands. The case was submitted by stip- 
ulation upon the petition. The district court refused the 
writ, and the relator seeks to reverse the judgment. 

Two questions are involved: First—Are improvements 
upon government lands, upon which final proof has not 
been mace, subject to taxation? Second—<re the interests 
of purchasers and lessees of schoo] lands subject to taxation? 
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1, By section 4 of the enabling act the federal govern- 
ment laid upon the state the obligation that no taxes should 
be imposed “on lands or property therein belonging to or 
which may hereafter be purchased by the United States.” 
The object of this provision was to protect the federal gov- 
erument itself from the imposition of such taxes, and not 
to discharge government lands from taxation after they 
should cease to belong to the government. It is only the 
interest of the government which, by the enabling act, is 
exempt from taxation, and there can be no doubt that the 
state has power to subject improvements of others upon 
such lands to taxation. (People v. Shearer, 30 Cal., 645.) 
The question is, has the state exercised that power? 

The constitution, article 9, section 1, provides that “the 
legislature shall provide such revenue as may be needful 
by levying a tax by valuation so that every person and cor- 
poration shall pay a tax in proportion to the value of 
his, her, or its property and franchises, the value to be as- 
certained in such manner as the legislature shall direct.” 
Here we have the policy of our revenue laws declared 
by a command to the legislature to so enact that every per- 
son shall pay a tax in proportion to the value of his prop- 
erty. Section 2 provides that the property of the state, 
counties, and municipal corporations shall be exempt from 
taxation, and that property used exclusively for agricultural 
and horticultural societies, for school, religious, cemetery, 
and charitable purposes, may be exempted. It also provides 
for deduction in the valuation of lands incumbered by pub- 
lic easements, of the depreciation caused by suclt easements, 
and the legislature is given power to exempt the increased 
value of land by live fences, fruit and forest trees. The 
general direction in section 1 for the payment of taxes 
in proportion to the value of all property, together with 
the expressed power of exempting certain property, found 
in section 2, implies very clearly an inhibition against 
the exemption of any property not so specified, 
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Chapter 38, Compiled Statutes, makes all contracts, prom- 
ises, assumpsits, or undertakings in good faith, and without 
fraud, collusion, or cireumvention, for the sale, purchase, or 

‘payment of improvements made on lands owned by the 
government of the United States, valid in law and equity 
and the subject of action. The validity and force of this 
statute have been often declared by this court. As said by 
the present chief justice in Brooks v. Hiatt, 13 Neb., 503: 
“Improvements on the public lands are property and a 
sufficient consideration to sustain a promise to pay for the 
same.” (See also Mfc Williams v. Bridges, 7 Neb., 419; 
Paxton Cattle Co. v. First Nat. Bank of Arapahoe, 21 Neb., 
621.) The occupying claimant’s act, Compiled Statutes, 
chapter 63, section 2, expressly recognizes such improve- 
ments as property and subject to taxation, by providing that 
any person in possession of, or claiming any real estate un- 
adler, a certificate of entry, or under the homestead or pre- 
emption laws of the United States, shall be considered as 
having sufficient title to demand the value of improvements 
and to demand the amount of all taxes and assessments 
paid by such claimant or those under whom he claims. 
As stated by this court in Bellinger v. White, 5 Neb., 
399, quoting from Crawford v. Bur ell Township, 53 Pa. 
St., 219: “Exemptions, no matter how meritorious, are 
of grace, and must be strictly construed.” We hold, there- 
fore, that improvements, placed by individuals upon gov- 
ernment land, are, before final proof, the property of such 
individuals; that the constitution and the statutes passed 
thereunder contemplate the taxation of all property not 
specifically exempted, and that such improvements have 
not been exempted and are subject to taxation. There is a 
marked distinction between the power to tax improvements 
and the power to tax the land itself. The relator seeks 
only to compel a taxation of the improvements. 

2, Are the interests of lessees and purchasers of school 
lauds subject to taxation? The principles already dis- 
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cussed go far towards settling this question. The statutes, 
we think, settle it beyond question. As to lessees, section 
5 of the revenue law provides that “leasehold estates, in- 
cluding lcases of school and other lands of the state, shall 
be valued at such a price as they would bring ata fair vol- 
untary sale for cash.” This provision demonstrates that 
leasehold estates in school lands were deemed by the legis- 
lature to fall within the designation of taxable property in 
section 1 of the revenue law, “all real and personal 
property in this state.” The act nowhere exempts such 
property, and it is at least doubtful whether under the 
constitution there could be any such exemption. As to pur- 
chasers of school land, section 3 of the revenue law pro- 
vides expressly that “school lands sold under any provis- 
ions of any law of this state, or such as have heretofore 
been sold, shall not be taxable until the right to a deed 
shall have become absolute, except the value of the interest 
of such purchasers shall be taxable, which interest shall be 
determined by the amount paid and invested in improve- 
ments on such lands.” Even in the absence of this specific 
provision, section 12 of the revenue law would be broad 
enough to cover the case. That section provides: ““When 
real estate is exempt in the hands of the holder of the fee, 
and the same is contracted to be sold, the amount paid 
thereon by the purchaser, with the enhanced value of the 
investment and improvement thereon until the fee is con- 
veyed, shall be held to be personal property and listed and 
assessed as such, in the place where the land is situated.” 
Im Hagenbuck v. Reed, 3 Neb., 17, the court held that, 
under the law as it then stood, school lands sold on credit 
were subject to taxation. In 1879 an act was passed re- 
citing that such lands “have not been and are not now tax- 
able,” and then providing for the repayment of taxes 
theretofore paid on such lands. This court held in Wash- 
ington County v. Fletcher, 12 Neb., 356, that this act was 
constitutional, and that its effect was to relieve such lands 
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from taxation, or rather to nullify past taxation, From 
this decision Judge Lake dissented in a very vigorous 
opinion. The case related to the repayment of taxes levied 
before the revenue law of 1879 was passed, and the pro- 
visions quoted from that act were not referred to and were 
not applicable to the case adjudicated. The decisions of 
this court are not in conflict with the construction we place 
upon the revenue law. 

We think the district court erred in refusing the writ of 
mandamus prayed, 


REVERSED AND REMANDED. 


SrimEon FARWELL & CoMPANY ET AL. V. Coristina A. 
CRAMER. ; 


FILED OcTOBER 17, 1893. No. 4478. 


_ 


. Trial: MisconpucT oF PaRTy: GROUND FoR NEW TRIAL. 
For a party to object to a question not (standing by itself) ma- 
terial, and then to withdraw the objection when the other party 
promises to supply the link in the evidence which would make 
it material, is not misconduct entitling the defeated party to a 
new trial. 


. Nor is it misconduct for the defeated party to 
move, upon the close of the evidence, that the jury be permitted 
to take all the documents offered in evidence with them to the 
jary room, the record not disclosing that the motion was made 
in such language, or under such circumstances, as to warrant the 
inference that it was made for effect upon the jury, and not in 
good faith. 


3, A married woman may in this state bargain for and purchase 
personal property, sell the same, and do all acts in relation to 
such property as though she were single. 


> 


Husband and Wife: TirLe To PERSONALTY. There is no 
presnmption of law that personal property in the possession of 
the wife, while living with her husband, belongs to the husband. 
Oberfelder v. Kavanaugh, 29 Neb., 427, followed. 
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5. Harmless Error: Two CoNFLIcTING INSTRUCTIONS in regard 
to the burden of proof are not prejudicially erroneous where the 
verdict was against the party upon whom the burden was prop- 
erly imposed. 


6. Rulings on Admissibility of Evidence: AssignmMEnts 
oF Error: Review. This court will not review upon error 
the rulings of the district court excluding or admitting testi- 
mony, unless the error complained of is specifically assigued in 
the petition in error with such certainty as to enable the court, 
upon examination of the record, to ascertain the particular error 
complained of. 


Error from the district court of Holt county. Tried 
below before Norris, J. 


A. M. Uttley, for plaintiffs in error: 


It is improper for the court to require counsel to pre- 
judge the facts he expects to develop by a certain class of 
testimony, or for the court in any manner to indicate his 
idea of certain evidence proposed or offered. (Thompson, 
Trials, secs. 218, 219; State v. Tickel, 13 Nev., 502; Peo- 
ple v. Bonds, 1 Nev.,33; Medinn v. Whelan, 27 Cal., 300; 
State v. Harkin, 7 Nev., 381.) 

Instructions which have a tendency to single out isolated 
facts and confine the attention of the jury to them to the 
exclusion of all other facts, are not only a misdirection, but 
are an infringement on the province of the jury as triers of 
the facts. (Chappell v. Allen, 38 Mo., 213; Grubev. Nich- 
ols, 36 Ill., 98; Raysdon v. Trumbo, 52 Mo., 35; Ellis v. 
Me Pike, 50 Mo., 574; Reese v. Beck, 24 Ala., 651.) 

The twelfth instruction is erroneous because it misstates 
the rule that the courts will look with scrutiny, if not sus- 
picion, upon sales or transfers of the property of a debtor 
in failing circumstances to members of his own family, 
(Lipscomb v. Lyon, 19 Neb., 515; Koch v Rhodes, 10 
Neb., 447.) 

Evidence that the husband and wife, or either of them 
separately, were in possession of property, without other 
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indication of ownership, is presumptive evidence of the 
title in the husband. (Keeney v. Good, 21 Pa. St., 349; 
Turner v. Brown, 6 Hun [N. Y.], 331; Block v. Nease, 
37 Pa. St., 436; 2 Bishop, Married Women, secs. 128—140;. 
Glann v. Younglove, 27 Barb. [N. Y.], 480.) 


M. F. Harrington, contra, 


IRvINE, C, 


D. L. Cramer was engaged in the mercantile business in 
Ewing. He seems to have failed, and his stock of goods 
was seized and sold upon attachments or executions. The 
defendant in error, the wife of D. L. Cramer, was at that 
time conducting a millinery establishment, and some time 
after the sale of Mr. Cramer’s stock she moved her milli- 
nery goods into the store-room formerly occupied by Mr. 
Cramer, and shortly after began to add other lines of mer- 
chandise thereto until in the course of a few weeks she 
seems to have established what is termed a “ general store.” 
The plaintiffs in error, who were judgment creditors of Mr. 
Cramer, caused executions to be levied upon all of the goods 
except the millinery stock, upon the theory that the goods 
in fact belonged to Mr. Cramer, while the business was. 
being conducted in the name of his wife for the purpose of 
defeating his creditors. Mrs, Cramer instituted the present 
action in replevin against the sheriff, for whom the judg- 
ment creditors were substituted as defendants. There was. 
a verdict and jndgment in favor of Mrs. Cramer, which 
the creditors seek to reverse. 

1. Numerous errors are assigned. The firstis misconduct 
of plaintiff’s counsel. In support of this assignment at- 
tention is first called to the following circumstance: It was 
a part of the creditors’ theory that when Mr. Cramer failed 
he in some way secreted from his creditors certain notes and 
accounts, and that the goods in question were purchased 
with the proceeds of these assets. A witness was interro- 
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gated in regard to these notes and accounts, and upon ob- 
jection made, an offer was made to prove that notes and ac- 
counts to the amount of $10,000 had been by Cramer 
“taken out of his business,” and that he had them in his 
possession after the attachments were levied. The court 
then stated that the objection was sustained unless the de- 
fendants “could trace the accounts or connect them.” 
Thereupon counsel stated that he would agree to attempt, 
and believed he could connect these accounts and their pro- 
ceeds with the plaintiff as having passed directly into her 
hands for his use and benefit. Opposing counsel then 
waived their objection, and the questions were answered. 
In what way this transaction can be construed as miscon- 
duct on the part of counsel is beyond our comprehension. 
The evidence offered was immaterial, unless the accounts or 
their proceeds were in some way traced into the goods. It 
was quite proper for the court to require an offer to so trace 
them before admitting the evidence, and when that offer 
was made it was the proper course for plaintiff ’s counsel to 
withdraw their objections. 

The bill of exceptions shows that at the close of the tes- 
timony the plaintiff asked that all the books, exhibits, and 
records be taken by the jury to their jury room to be con- 
sidered by them. Counsel moved to strike out this remark 
as incompetent and an unfair way of trying a case. This 
motion was overruled. It does not appear that the jury 
was permitted to take these documents, or that plaintiff’s 
motion was ever acted upon. It was not misconduct en- 
titling a party to a new trial for the adverse counsel to 
make a motion which should not be sustained. The record 
does not show that the language of counsel was unbecom- 
ing or unfair, and the remark having been made, the court 
was right in refusing to strike it from the record. It is 
claimed that throughout the trial counsel for plaintiff, in 
side remarks to the jury, insinuated that they were anxious 
that the jury should examine the books during their re- 


VoL. 38] SEPTEMBER TERM, 1893. 65 


Farwell v. Cramer. 


tirement. Nothing of this kind appears in the bill of ex- 
ceptions. It is, however, intimated in the brief that the 
court refused: to permit the reporter to take down these re- 
marks. There is nothing in the record to show that there 
was any such refusal, and we must be governed by the 
record and not by statements in the brief, unsupported by 
the record. 

2. Certain instructions are complained of. Of these, 
the first is as follows: “ By the laws of this state a married 
woman, while the marriage relation subsists, may bargain 
for and purchase personal property such as the stock of 
goods in controversy; and sell the same and do all acts in 
relation to said property as though she were unmarried.” 
As to this instruction it is complained, first, that under the 
married woman’s act a feme-covert may only carry ona 
settled course of business on her sole and separate account, 
and that the instruction ignored these limitations. We 
think that the act in question was intended to give her the 
same dominion over her separate property that the lusband 
has over his; to permit her to buy and sell and deal with 
her own in the same manner that a married man may do. 

It is urged that the instruction conflicted with the six- 
teenth and eighteenth, given at request of defendants. In 
the sixteenth instruction the jury was told that where the 
wife claims ownership of property taken from the posses- 
sion of her husband upon execution against the husband, 
the burden is upon the wife to show her title to the goods, 
and how, when, and where she acquired the funds with 
which she purchased them; and by the eighteenth instruc- 
tion, that the burden was upon her to show that her possession 
was for her own, and not for her husband’s benefit. We 
can see no conflict between these instructions and the first, 
and taking the three together they state the law more 
favorably to the defendants than could be asked. 

The second instruction was practically the same as sec- 
tion 4 of the married woman’s act, and the third was a 

9 


re) 
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paraphrase of section 1. It is claimed these instructions 
are not applicable to the evidence, but the whole thesry of 
plaintiff’s evidence was that the goods were hers, bought 
with her own money, and used by her in conducting her 
own business; and it was right for the court to tell the jury 
that the law permitted her to do so. 

The seventh, eighth, ninth, and tenth instructions are 
objected to, first, as reiterative; second, as laying special 
stress npon some circumstances, and third, as assuming 
facts not proved. We shall not quote these instructions 
at length. Each one submitted to the jury a certain hy- 
pothesis which, if sustained by the evidence, would ren- 
der the goods exempt from execution against the husband. 
They state the law correctly. We cannot sce that they give 
undue emphasis to any portion of the testimony by repe- 
tition or otherwise, nor that they assume any tacts as 
established. By each instruction the jury is left to deter- 
mine whether the facts existed. 

Certain other instructions are grouped, and the same 
objections made against them. The same remarks are- 
applicable. 

In the twelfth instruction the jury was told that pos- 
session of personal property was prima facie evidence of 
ownership, and that if possession had been shown by the: 
evidence to have been in plaintiff at the time the goods were 
levied upon by the sheriff, plaintiff’s possession was then 
prima facie evidence that the plaintiff was the owner of 
the goods. Itis claimed that this instruction ignores the 
law in regard to contests between the wife and the cred-. 
itors of her husband. We think counsel, in his argument, 
confuses the case of property acquired by the wife from a 
stranger with that of property transferred to her by her 
husband. In the latter case the transfer is prima fucie 
fraudulent against creditors. To hold thesame rule in the 
former case would be in effect to declare that there is a 
legal presumption that all property in the possession of a 
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wife belongs in fact to the husband. Such a rule would 
not be in harmony with the policy of the married woman’s 
act. (Oberfelder v. Kavanaugh, 29 Neb., 427.) The in- 
struction was in direct conflict with the eighteenth instruc- 
tion given at the defendants’ request, and already quoted. 
We think, however, that the eighteenth instruction mis- 
stated the law to the prejudice of the plaintiff, and the con- 
flict between the two instructions could not have misled 
the jury to defendant’s prejudice. 

3. It is claimed that the court erred in refusing to 
admit certain testimony. The plaintiff and one Miller 
were called as witnesses by both sides. They had al- 
ready given their depositions on behalf of defendants. 
These depositions were excluded. Mrs. Cramer’s deposi- 
tion could only be admissible for the purpose of contra- 
dicting her testimony or showing admissions made by her. 
We find nothing in the deposition tending to do either. 
The deposition of Miller could only be admissible for the 
purpose of showing contradictory statements made by him. 
The only matter in the deposition tending to contradict 
any statements made by him in evidence is upon a point 
of doubtful materiality, and the questions asked Miller for 
the purpose of laying a foundation on this point were ob- 
jected to, the objection sustained, and the sustaining of that 
objection is not assigned as error. 

Complaint is made of the exclusion of certain other evi- 
dence sought to be elicited from the witness Cortelyou; but 
the assignment of error upon this point was that the court 
erred in refusing to allow the defendants to show by Cor- 
telyou when on the witness stand “according to the offer 
made by defendantsin the record.” This assignment is too 
general. By force of the statute a general assignment of 
“errors occurring upon the trial” is sufficient in a motion 
for a new trial, but ina petition in error the assignment 
should be with sufficient certainty to direct the attention of 
the court to the particular error complained of. (Lymm 
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v. McMillan, 8 Neb., 135; Graham v. Hartnett, 10 Neb., 
518.) 

4. It is alleged that the verdict is not sustained by the 
evidence. We have examined the evidence carefully and 
think it sufficient to justify the verdict. As counsel in his 
brief naively remarks, “There are some things which we 
may know absolutely, and yet, owing to the peculiar condi- 
tion of things and the perversity of hnman nature, we are 
unable to prove the same, either to the satisfaction of the 
jury or to the satisfaction of ourselves.” This case may be 
one of that class, but the jury must be governed by the 
evidence, and their verdict was clearly in accordance with 
the weight thereof, 


JUDGMENT AFFIRMED, 


Harvey B. Heapiey v. Vicror H. Corrman. 
FILED OCTOBER 17, 1893. No. 5009. 


1. Hjectment: Pre-emptor’s TITLE: CANCELLATION OF ENTRY 
AFTER ISSUANCE OF FinaL Recerpt. The holder of a re- © 
ceiver’s certificate cannot, after the entry upon which the paper 
was issued has been canceled, maintain an action of ejectment 
against a party claiming under the United States, for he hasonly 
an equitable title,and this notwithstanding section 411 of the 
Code of Civil Procedure, making such certificate proof of title 
equivalent to a patent against all but the holder of an actual 
patent. Jforton v. Green, 2 Neb., 441, followed. 


2, : REFUSAL OF GOVERNMENT TO ISSUE 
PaTENT. In such case, the authority of the commissioner of 
the land office to cancel the entry is not material. The refusal 
of the government, whether rightful or wrongful, to convey the 
legal title to the entryman, prevents him from maintaining eject- 


ment against one in possession under a subsequent entry. 


Error from the district court of Custer county. Tried 
below before Gas.in, J. 
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The opinion contains a statement of the case. 


Harry E. O'Neill and Alpha Morgan, for plaintiff in 


error : 


Until the patent is issued the fee of the land remains in 
the United States. After payment of the purchase money 
by the entryman, and the receipt of it by the officers of 
the United States, the government may still decline, on 
various grounds, to perfect his title by the execution of a 
patent. Nothing but the pateut passes the fee, and before 
its issue, the entryman has but a qualified and contingent. 
estate in the lauds. Ejectment cannot be maintained upon 
an equitable title. (Bagnell v. Broderick, 13 Pet. [U. S.], 
436*; Stringer v. Young, 3 Pet. [U. S.], 320*; Board- 
man v. Reed, 6 Pet. [U. S.], 328; Stoddard v. Chambers, 
2 How. [U.S.], 284; Wilcor v. Jackson, 13 Pet. [U. S.], 
516; Darcy v. McCarthy, 12 Pac. Rep. [Kan.], 104; Dfor- 
ton v. Green, 2 Neb., 456; Hooper v. Scheimer, 23 How. 
[U.S.], 235; Fenn v. Holme, 21 How. [U.8.], 482; Van- 
tongeren v. Heffernan, 38 N. W. Rep. [Dak.], 52; Ameri- 
can Mortgage Co. v. Hopper, 56 Fed. Rep., 67; United 
States v. Steenerson, 50 Fed. Rep., 504; Swigartv. Walker, 
30 Pac. Rep. [Kan.], 162; Fernald v. Winch, 31 Pac. Rep. 
[Kan.], 665; Pierce v. Frace, 26 Pac. Rep. [Wash.], 192; 
Jones v. Meyers, 26 Pac. Rep. [Idaho], 215; Ferry v. 
Street, 11 Pac. Rep. [Utah], 571; Randall v. Edert, 7 
Minn., 359; Gray v. Stockton, 8 Minn., 472; Smith v. 
‘Ouster, 8 Dec. Dep. Int., 269.) 


Phelps & Sabin, contra: 


A certificate of purchase issued in due form, in favor of 
a pre-emptor, for land subject to entry under the pre-emp- 
tion law, cannot be canceled or set aside by the land de- 
partment for alleged fraud in obtaining it; but in such 
case the government must seek redress in the courts, 
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where the matter may be heard and determined according 
to the law applicable to the rights of individuals in like 
circumstances. A purchaser in good faith, and for a 
valuable consideration, from a pre-emptor of the land in- 
cluded in the latter’s certificate of purchase takes the same 
purged of any fraud which might have been committed in 
obtaining said certificate. (Smith v. Ewing, 23 Fed. Rep., 
741; Moore v. Robbins, 96 U.S., 538; Perry v. O' Han- 
lon, 11 Mo., 585; Brill v. Stiles, 35 Ul., 309; Cornelius v. 
Kessel, 58 Wis., 241; Lindsey v. Hawes, 2 Black [U. 8.], 
554; Groom v. Hill, 9 Mo., 324; Deffeback v. Hawke, 115 
U. 8., 392; Carroll v. Safford, 3 How. [U. 8.], 441; 
United States v. Freyberg, 32 Fed. Rep., 195; Wirth »v. 
Branson, 98 U.S., 118; Wilson v. Fine, 40 Fed. Rep., 
52; Stimson v. Clarke, 45 Fed. Rep., 760; Cornelius v. 
Kessel, 128 U. S., 461; Simmons v. Wagner, 101 U.S, 
260; Sanford v. Sanford, 139 U.8., 642; Witherspoon v. 
Duncan, 4 Wall. [U. §.], 210; Hardin v. Jordan, 140 U. 
S., 371; United States v. Budd, 43 Fed. Rep., 630; Frank- 
lin v. Kelley, 2 Neb., 89; Jones v. Yoakam, 5 Neb., 265; 
Bellinger v. White, 5 Neb., 399; Donovan v. Kloke, 6 
Neb., 124; Carroll v. Patrick, 23 Neb., 846; Colorado 
Coal & Iron Co, v. United States, 123 U. S., 308.) 


Irving, C. 


We are met at the outset of this case by a question as to 
the jurisdiction of this court to review the judgment ren- 
dered in the district court. A transcript was filed as for an. 
appeal more than six months after the rendition of judgment 
in the district court. There was a motion -to dismiss the 
appeal, which was overruled by this court, and the appellant 
given leave to file a petition in error. Weare cited to the 
recent decision of Fitzgerald v. Brandt, 36 Neb., 683, 
as sustaining the position that the case is not now prop- 
erly before this court for review. We regard the order 
of the court permitting the appellant to file a petition in 
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error as the law of this case and sustaining the jurisdiction 
of the court to review the judgment as upon error. The 
action was one in ejectment instituted by Coffman against 
Headley to recover a quarter section of Jand in Custercounty. 
It was submitted to the district court upon the pleadings and 
an agreed statement of facts, which has been incorporated 
into a bill of exceptions, On the 25th of August, 1884, 
William T. Hughes made proof of settlement and cultiva- 
tion of the land in question, and made payment to the gov- 
ernment of the purchase price under the pre-emption laws 
of the United States, and received the receiver’s final receipt 
therefor. On September 2, 1884, Hughes conveyed by 
warranty deed to the Brighton Ranch Company, which on 
May 25, 1887, conveyed by quitclaim to one Hungate, who 
. Jater conveyed to the plaintiff. On December 15, 1886, 
Headley filed in the United States land office at North 
Platte an affidavit of contest of the entry of Hughes upon 
the ground that at the time of making proof Hughes did 
not reside on the land as required by law; that he had not 
cultivated and improved it as required, and that his entry 
and proof were not made in good faith for his own use and 
benefit, but were made in fraud of the United States, and 
for the use and benefit of others. A hearing was ordered 
upon notice to Hughes, the result being that the general 
land office ordered Hughes’ entry to be canceled, and per- 
mitted Headley to make a homestead entry under which 
Headley entered into possession of the land. No patent 
has been issued. Coffman claims under Huglies’ entry, and 
the final receipt issued to him. Headley, to defeat the ac- 
tion, contends that under the circumstances ejectment will 
not lie and that the cancellation of Hughes’ receipt divested 
him and his grantees of all interest in the land. 

We have been cited to a vast volume of authorities 
bearing more or less upon the questions at issue. These 
authorities seem at first reading to be so divergent as to 
confuse, rather than to assist in forming a conclusion. 
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Even the cases in the supreme court of the United States 
seem at first to conflict with one another. A closer exami- 
nation does not entirely reconcile all the cases, but where 
the conflict remains, it is due rather to general language 
in the opinions than to any conflict in the decisions them- 
selves. General expressions have been made use of in the 
opinions, correct enough when applied to the case under dis- 
cussion, but which, segregated from the facts of the case, 
have given rise to an unfortunate effort to apply them to 
other cases, and other facts. To attempt a review of the 
authorities sufficiently complete to be of value would pro- 
long this opinion to a length not justified by the object 
sought. A number of the cases relate to the right of states 
to tax land which has been purchased from the government, 
and full payment made, before the issuance of the patent. ° 
The leading case upon this subject seems to be Carroll v. 
Safford, 3 How. [U.8.], 441. This line of cases goes upon 
the ground that upon final payment the land becomes in 
equity the property of the purchaser. In no such case had 
the question of conflicting claims been determined. Other 
cases, such as that of the Colorado Coal & Iron Co. v. 
United States, 123 U.S., 307, have been direct proceedings 
in equity by the United States to cancel a patent already 
issued. Others again, like Stoddard v. Chambers, 2 How. 
[U. 8.], 284, have related to conflicting patents to the same 
lands. Others again, like Lindsey v. Hawes, 2 Black [U. 
S.], 554, have been suits in equity to compel a conveyauce 
by the patentee to one having a prior right. These cases 
depend upon principles so different from those involved in 
the present case that general language used in the opinions 
must be considered with great caution. 

Fenn v. Holme, 21 How. [U. 8.], 481, and Hooper v. 
Scheimer, 23 How. [U.8.], 235, represent a class more 
nearly applicable. Those cases were in ejectment, no patent 
having yet been issued for the land. There the plaintiffs 
relied on the certificate re-enforced by state statutes some- 
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thing similar to section 411 of our Code, and it was held 
that the plaintiff could not recover, becanse, until patent 
issued, the title remained in the United States, and the state 
statutes referred to were not binding upon the federal courts. 
Bagnell v. Broderick, 13 Pet. [U. S.], 436, differed from 
these cases in the fact that the certificate upon which one 
party relied was met by a patent to the adverse party. 
In that case the following forcible and significant language 
was used : “Congress has the sole power to declare the dig- 
nity and effect of titles emanating from the United States ; 
* * * until the issuance of'a patent the fee is in the 
government. * * * Nor do we doubt the power of 
the states to pass laws authorizing purchasers of lands from 
the United States to prosecute actions of ejectment upon 
certificates of purchase against trespassers on the lands pur- 
* chased; but we deny that the states have any power to de- 
clare certificates of purchase of equal dignity with a 
patent.” 

Wirth v. Branson, 98 U. S., 118, and other cases of the 
same class, establish the doctrine that after the right toa 
patent becomes complete, a subsequent sale, the first remain- 
ing in force and not vacated, is absolutely void. 

Cornelius v. Kessel, 128 U. S., 456, fixes certain limita- 
tions upon the power of the land department to revoke and 
cancel entries, but recognizes its right to cancel on account 
of disqualification of the party, or on account of the lands 
not being subject to entry. 

We think it may be safely said that all the cases treat 
the subject upon the principle that the purchaser’s rights 
are the same as they would be had the purchase been made 
from an individual under similar contractual relations. 
This principle is over and over again announced. If we 
accept it asa starting point, the solution of the present 
case is not difficult. Coffman had, by his acts and entry, 
entered iuto a contract with the United States, whereby the 
land was to be eventually conveyed to him. One of the 
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terms of that contract was that he should make proof at a 
certain time and in a certain manner that he had complied 
with certain of the conditions imposed. This proof was 
made. Headley thereafter brought to the attention of the 
proper officers the charge that the proof so made was false 
and fraudulent. The officer charged with the general su- 
‘pervision of the sale of public lands and issuance of patents, 
upon an investigation determined such charges to be well 
founded, and refused to issue the patent. This action is 
ejectment, and the plaintiff must recover upon the strength 
of his own title, and that title must be legal in its charac- 
ter. All the cases hold that, as between the United States 
and the purchaser, while the equitable title is complete in 
the purchaser when he has done everything upon his part 
to entitle him to a patent, yet the legal title passes only by 
the patent itself. The vendor then in this contract of sale, 
learning, or at least believing, that the conditions of the 
contract had not been performed, and that fraud had been 
perpetrated against it, refused to complete the sale by the 
conveyance of the legal title. It matters not in this 
case whether the commissioner of the land office had author- 
ity to cancel the entry, or whether the proceedings result- 
ing in that act were coram judice. The important fact is 
that he did refuse to issue a patent, and the legal title did 
not pass out of the United States. Had the transaction 
been one between individuals, the vendor might, in a suit 
for specific performance, rely for defense upon the very 
matters which led the commissioner to refuse a conveyance, 
and upon proof of those facts defeat the case. The vendee 
could not recover in ejectment against the vendor, nor 
against the vendor’s subsequent grantee. If he can do so 
here, it must be by virtue of section 411 of the Code, 
which provides that “the usual duplicate receipt of the re- 
ceiver of any land office, or, if that be lost or destroved, 
or beyond the reach of the party, the certificate of such re- 
ceiver, that the books of his office show the sale of a tract. 
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of land to a certain individual, is proof of title equivalent 
to a patent against all but the holder of an actual patent.” 

There can be no doubt that a state has power to pro- 
tect the possessory rights of purchasers of government 
land against trespassers by means of such a statute. ‘The 
state cannot, however, provide’ by law for the disposition 
of lands of the United States. It cannot enact that as 
against the United States, or persons claiming under the 
United States, the United States has parted with the legal 
title to lands when, by statutes and repeated decisions, the 
United States, in the exercise of its exclusive authority to 
dispose of the public lands, has declared that title shall not 
pass except by other conveyance. Were this a case be- 
tween the holder of a final receipt, not resisted by the 
United States, and some one claiming under an independ- 
ent title, the statute could be given force and effect; but we 
have here a contest between the holder of a receipt which 
the United States has repudiated, and one who claims 
under a subsequent contract of purchase from the United 
States itself. For this court to declare that by force of the 
statute the United States had divested itself of the title in 
such a manner as to permit the plaintiff to maintain eject- 
ment against the subsequent vendee, would be in effect to 
wrest from the federal government its power of control 
over the disposition of its own lands, and to permit the 
state to nullify federal laws relating to a subject wholly 
within the powers of the federal government. 

In Morton v. Green, 2 Neb., 441, the same view was 
taken by the majority of the court under very similar facts. 
The reasoning of Judge CROUNSE in that case seems to us 
emelusive. In fact we might very shortly have disposed 
of the present action by a reference to that opinion, had it 
not been contended that the dissenting opinion of Chief 
Justice Mason had been approved in later cases. The only 
case giving color to that theory is Carroll v. Patrick, 238 
Neb., 834. It was there held that the statute of limitations 
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began to run against the entryman from the date of entry. 
That was a case, however, where the plaintiff relied upon 
adverse possession, and that alone, as proof of title. The 
entryman might have maintained ejectment against him 
from the time of receiving his certificate, the case being one 
of the class to which we have held that section 411 of the 
Code applies. The language of Chief Justice Mason was 
cited in Carroll v. Patrick with approval, and it was a cor- 
rect statement of the law as applied to the case there under 
discussion, which was not a case like Morton v. Green. We 
think, therefore, that the plaintiff did not show titlein him- 
self to sustain an action of ejectment. 


REVERSED AND REMANDED. 


8. H. Hoops, appELLANT, v. STEPHEN R. McNicHoLs 
ET AL., APPELLEES. 


FILED OCTOBER 17, 1893. No. 5036, 


Decree: APPEAL: REVIEW. Where, upon appeal, it appears that 
the decree in the district court granted to the appellant all the 
relief by him sought, the judgment will be affirmed without re- 
gard to the merits of the decree. 


2 


APPEAL from the district court of Holt county. Heard 
below before Krnxarp, J. 


Uttley & Benedict and H. M. Uittley, for appellant, 
G. M. Cleveland, contra, 


Irving, C. 


This suit was begun by Hoops against McNichols, C. C. 
Clark, Libby Cullumber, and the Farmers Loan & Trust 
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Company, to foreclose a mortgage upon certain land in Holt 
county. A mortgage had been executed by McNichols in 
favor of the Farmers Loan & Trust Company, and by that 
company assigned to the plaintiff. The only allegation in 
regard to the defendant Cullumber was that she “has or 
claims to have some right, title, or interest in and to said 
premises,” and that whatever interest she has is junior to 
the lien of the plaintiff. 

The defendant Cullumber answered setting up that she 
was the owner and in possession of the premises; that the 
interest of McNichols was created by a receiver’s receipt 
made to him March 28, 1887, and that afterwards, upon 
charges preferred, and upon notice to McNichols, the receipt 
and entry were canceled for false testimony in making proof; 
and that no patent had ever been issued. Hoops demurred 
to this answer. The demurrer was overruled, and a reply 
was filed denying all the allegations in regard to the contest 
and cancellation of McNichols’ entry, and denying the au- 
thority of the commissioner of the land office to cancel such 
entry, and alleging the interest of Cullumber was derived 
through an entry made upon the land by force and in fraud 
of the laws of the United States. The answer above re- 
ferred to closes with a prayer for the dismissal of the action. 

The decree establishes plaintiff’s mortgage, determines 
the amount due, and declares the mortgage to be “ the first 
lien on said described land arid paramount and superior to 
any right, title, lien, or interest in, to, or against the same, 
of any of the defendants in this action,” and in default of 
payment within twenty days, orders a sale of the premises. 
The decree also contains the following paragraph: 

“The court further finds that the title of defendant, 
Stephen R. McNichols, in and to said premises was based 
solely on a receiver’s final receipt issued to him by the offi- 
cers of the local United States land office on the 28th day 
of March, 1887, and that on the 15th day of January, 1889, 
a receiver’s final receipt was issued by the officers of said 
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local United States land office to defendant Libby Cullum- 
ber of the whole tract of land; and that no patent for said 
land has yet issued to either party, and the legal title to said 
landis still in the government of the United States, and this 
court has no jurisdiction to decide the respective rights of 
the claimants, Stephen R. McNichols and Libby Cullum- 
ber.”” 

MeNichols had not appeared in the action and there were 
no issues between McNichols and Cullumber to try. The 
plaintiff appeals. 

We cannot see what there is in the decree of which 
he can complain. The court simply declined to determine 
the conflicting claims of McNichols and Libby Cullum- 
ber, but did find distinctly that the plaintiff’s mortgage 
was paramount and superior to any right or title of 
any of the defendants, Libby Cullumber has not com- 
plained of the decree. The plaintiff is not prejudiced by 
the refusal of the court to adjudicate between McNichols 
and Cullumber an issue not presented by the pleadings. 
The decree does adjudicate the conflicting claims of plaintiff 
and Libby Cullumber, and adjudicates them in favor of ap- 
pellant. The judgment should be 

AFFIRMED. 


MatitpA HUEBNER, APPELLEE, V. EMMA SESSEMAN, 
ADMINISTRATRIX, ET AL., APPELLANTS, 


FILED OcToBER 18, 1893. No. 5060. 


1, Executors and Administrators: Finan Account: Pay- 
MENT OF CLAIMS NOT PRESENTED FOR ALLOWANCE. In the 
final settlement of an estate of a decedent, whether originally in 
the county court or upon appeal in the district court, the admin- 
istrator is entitled to no credit for psyment of provable claims 
against the estate of his decedent, which, originating before his. 
death, have not been presented or allowed as provided by law. 
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2. : FINDING Upon CoNFLICTING EVIDENCE: REVIEW. The 
finding of the district court, upon conflicting evidence that the 
services of an attorney for which his bill had been rendered 
against the estate of a decedent were in fact rendered for an- 


other than the decedent, will not be reviewed by this court. 


APPEAL from the district court of Douglas county. 
Heard below before Doane, J. 


The facts are stated in the opinion. 


B. G. Burbank, for appellants: 


The administrators should be allowed in their final ac- 
count for money paid out of the funds of the estate to dis- 
charge debts legally due and owing from said estate, not- 
withstanding said claims were not filed and allowed by the 
probate judge before the final account of the administra- 
tors had been filed. (Sims v. Sims, 30 Miss., 341; Haral- 
sonv. White, 38 Miss., 178 ; Hill v. Buford, 9 Mo., 505; 

Terrell v. Rowland, 86 Ky., 79.) 


Congdon & Clarkson, contra: 


The evidence offered by the administrators and rejected 
by the court, under the exceptions to the allowance in their 
final account of such claims as had not been filed and al- 
lowed by the probate court, was properly rejected. (Secs. 
214, 217, 223-226, ch. 23, Comp. Stats., 1887; Jfillett v. 
Early, 16 Neb., 268; Schouler, Administrators and Ex- 
ecutors, sec. 420.) 

Such claims not having been filed within the time origi- 

_nally fixed by the court, or within the one extension, were 
barred. (Schouler, Administrators and Executors, sec. 390, 
note 4, and cases; 2 Wood, Limitations, sec. 188, note 5, 

_and cases; Bunnell v. Post, 25 Minn., 376.) 

Neither the courts nor administrators have authority to 
allow claims against an estate after time fixe. expires, un- 
less time is extended in manner provided by statute. (Afe- 
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Gee v, Atkinson, 33 N. W. Rep. [Mich.], 737; Nichols v. 
Shearon, 48. W. Rep. [Ark.], 169.) 

Administrators are not entitled to credit in their final ac- 
counts for debts paid which were not filed as claims and 
allowed by the probate court. (Jacobs v. Morrow, 21 Neb., 
233.) 


Ryay, C. 


The final report of the administrators of the estate of 
Carl] Sesseman, deceased, was filed in the probate court of 
Donglas county, Nebraska, on the 21st day of November, 
1889, from which it appears that the assets of the estate 
just equaled the liabilities; that is, each was $10,745.78. 
The deceased, Carl Sesseman, left a will whereby he be- 
queathed to Matilda Huebner, appellee, $1,000, which will 
was duly probated and allowed in the said county court. 
The administrators appointed under said will (the executor 
named therein having failed to qualify) were William G. 
Bohn and Emma Sesseman, wife of the deceased, who gave 
bond as required by law, and entered upon the administration 
of the estate. To the above mentioned final report of the 
administrators of said estate there were filed exceptions by 
Matilda Huebner, and certain of said exceptions were sus- 
tained by the county judge, and a decree was entered in ac- 
cordance with the finding by him made. Thereafter an 
appeal was taken to the district court of Douglas county 
from said decree. On the 22d day of May, 1891, said 
cause came on for hearing and a decree was entered therein, 
refusing the allowance of the sum of $5,544.43 claimed by 
the administrators aforesaid. To this finding exception was 
duly taken, and the case is now before this court for a set- 
tlement of the account of the administrators in the executiou 
of their trust. 

The main contention in this case resulted in the following 
finding: “4th. That said administrators have paid out of 
the assets of said estate, and claim credit therefor in said 
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account the several sums set opposite the names of the re- 
spective parties given below, whereas no such claims had 
been allowed against said estate nor were due therefrom.” 
These claims were twenty-nine in number and for different 
amounts, the aggregate of which was $5,176.46. It was 
thereupon ordered and adjudged by the court that the pay- 
ments made by said administrators, amounting to the sum 
of $5,176.46, be disallowed in their said account, and that 
said sum be deducted from the total credit asked for by 
them in said account. The rejection of this sum of 
$5,176.46 was for the reason as stated in the exception and 
in the decree, that no such claims shown in said final report 
to have been paid by said administrators had ever been 
filed in the county court or allowed by the judge thereof. 
Upon the trial in the district court the record disclosed the 
following proceeding : 

“The plaintiff offers the order limiting the time withia 
which the creditors should present their claims, which was 
fixed at six months, and the order limiting the time in 
which the estate should be settled, which was fixed ata 
year, which order was made on the 24th day of February, 
1888, which is admitted as correct by both parties. It is 
admitted by both parties that due notice of the time and 
place of presenting claims of creditors under this order was 
given.” — 

This was agreed to by counsel for the administrators, ex- 
eept as to the time in wh‘ch the creditors were finally to file 
their claims, the said counsel claiming there was a subse- 
quent order. It was conceded by the opposite counsel that 
if there ever was any such subsequent order it might be 
considered in proof. This devolved upon the administra- 
tors the burden of showing the order extending the time 
for filing claims, and as no proof was made of any such ex- 
tension, it may fairly be presumed that none was made, 

Upon the, trial of the case, W. G. Bohn, one of the 
administrators, was called and sworn on the part of the 

10 
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defendants. Thereupon there was made an offer as fol- 
lows: 

“The defendants now offer to prove by the witness on 
the stand that each of the claims against the estate of Car! 
Sesseman, as shown by the vouchers filed in the probate 
court of Douglas county, Nebraska, are valid, legal, and 
lawful claims or accounts against Carl Sesseman’s estate, 
and they were such valid, legal, and lawful claims at the 
time of his death and at the time they were paid by the ad- 
ministrators of his estate, as shown by the vouchers on file 
in said court, and that no part or portion of the debt or 
debts as shown by the several vouchers had been paid, and 
all were dueand payable. The vouchers referred to are for 
all the claims credited to the administrators in their final 
report, except those claims allowed by the county court 
under date April 24, August 23, and November 23, 1888 ; 
said claims being rejected by the county court upon the 
hearing of the final account of the administrators. 

“ By the court: If you propose to show by the proofs 
that any of these claims which you now offer have been, any 
of them, presented and allowed by the county judge, or by 
the commissioners, you may do so. 

“By Mr. Burbank: With reference to none of those 
which I now make the offer do I so contend. 

“Toeach and every oue of the vouchers offered, with the 
exception of such as may possibly be for legitimate expenses 
of the estate, such as funeral expenses or expenses properly 
paid to attorneys, or anything connected with the last sick- 
ness of the deceased, there is no objection, and to every and 
each of said vouchers which represent claims filed against 
the estate as due from Carl Sesseman in his lifetime, which. 
said claims were not presented and allowed by the county 
judge, the plaintiff objects, as irrelevant and incompetent. 

“ By the court: The objection is sustained to those claims 
as against the estate, an which were not presented and al- 
lowed by the county judge. 

“To which the defendants except.” 
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The above offer of the vouchers and receipts for money 
paid out by the administrators, together with the offer. to 
prove that they were legitimate claims against the estate at 
the time they were paid, and were then due and owing, and 
that no part thereof had been paid, raises the only question 
of importance in this case, and that question is, whether or 
not it is an indispensable prerequisite that the judge of the 
county court allow such claims upon the hearing upon the 
administrators’ final report. 

Section 214, chapter 23, Compiled Statutes, is in the 
following language: “ When letters testamentary or of 
administration shall be granted by any probate court, it 
shall be the duty of the probate judge to receive, examine, 
adjust, and allow all claims and demands of all persons 
against the deceased, giving the same notice as is required’ 
to be given by commissioners in this subdivision.” 

Section 217 provides that “The probate court shall allow 
such time as the circumstances of the case shall require for 
the creditors to present their claims to the commissioners 
for examination and allowance, which time shall not in the 
first instance exceed eighteen months nor be less than six 
months, and the time allowed shall be stated in the com- 
mission.” 

It is provided by section 226 of the same chapter, that 
“Every person having a claim against a deceased per- 
son proper to be allowed by the judge or commissioners, 
who shall not, after the giving of notice as required in the 
214th section of this chapter, exhibit his claim to the judge 
or commissioners within the time limited by the court for 
that purpose, shall be forever barred from recovering such 
demand, or from setting off the same in any action what- 
ever.” 

The appellants contend that notwithstanding the proyis- 
ions of section 226, just quoted, the probate court in the 
first instance, and the district court on appeal, should have 
permitted the testimony offered to establish, as credits in 
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favor of the administrators, the several claims of which 
they had made payment without probate or allowance, 

Tn support of this contention there is cited the case of Sims 
v. Sims, 30 Miss., 333. As the reference to this case seems 
to be with considerable confidence, it will be considered 
carefully, with the view to ascertaining whether or not it 
sustains the position contended for. The following lan- 
guage is quoted from the opinion itself: “The first ques- 
tion arose upon the rejection by the court below of certain 
claims against the estate which the executor had paid, and 
which had not been probated and allowed in due and usual 
form, and which were not proved to be valid claims, upon 
exceptions taken to them. It is clear that the court acted 
properly in refusing to allow these claims in the executor’s 
final statement. The rule to be adduced from the provis- 
ions of the statutes in relation to the establishment of 
claims against the estate of deceased persons is plainly 
this: If the executor or administrator, having sufficient 
funds in his hands, pay a claim which is duly probated and 
allowed, prima facie he is entitled to an allowance for the 
same in his final account; but, if he pay a claim not pro-' 
hated and allowed, prima facie he acts in his own wrong, 
and he will not be entitled to an allowance for it, unless he 
adduces competent evidence before the court that the claim 
was just and valid, and that it remains unpaid at the time 
it was paid by him. Under this rule the claims numbers 
20, 22, and 28, in the bill of exceptions, were properly re- 
jected.” 

By reference to the several claims numbers 20, 22, and 
28, it will be found that the first in order was for the pay- 
ment of a note due one Underwood, and that the note was 
not paid by the executor at all. The testator was a mem- 
ber of the firm of Sims & Redus. After his death, Redus 
became a partner of the firm of Gates & Redus, to whom 
the business of the old firm was transferred. This house 
paid to the executer such portions of the effects of the old 


VoL. 38] SEPTEMBER TERM, 1893. 85 


Huebner vy. Scsseman. 


firm as at various times came into its hands. This note 
was paid by this firm for the testator, and the receipt shows 
it. The executor only charges himself with such sums as 
his survivor may pay him, and in their settlements with 
him they doubtless deducted the sums thus paid in the dis- 
charge of this note. The executor never paid it, and the 
allowance to him of that amount would be a loss of that 
sum to the estate. There is not a particle of proof or rea- 
son why this note should be allowed. The language just 
used is, for the most part, a quotation from the brief of 
counsel, which purports to state the facts as to the separate 
vouchers. This also describes voucher number 22 as of 
the same nature as 20, which is described. As to voucher 
28, referred to in the opinion, it seems that there was no 
evidence that it was ever paid. This condition of the 
claims under consideration by the court would manifestly 
render of little force the language quoted, to-wit: “ That 
if he pay aclaim not probated and allowed, prima facie he 
acts in his own wrong, and he will not be entitled to an 
allowance for it, unless he adduce competent evidence be- 
fore the court that the claim was just and valid, and that 
it remained unpaid at the time it was paid by him.” Ob- 
viously this language was not necessary in the disposition 
of the three claims which were under consideration by 
the court. This languaye was therefore obiter dictum, not 
at all necessary in the adjudication of the case under con- 
sideration. The only other question in that case decided 
was, whether or not the administrator was entitled to an 
allowance of certain indebtedness which was due from the 
decedent to himself during the decedent’s lifetime. The 
opinion shows that the administrator had done all he could 
legally do to assert and adjust these claims by having them 
probated and allowed, and registered in the records of the 
probate court as claims against the estate, and they were 
therefore held provable. In this lies the distinction between 
that case and the one which we have under consideration. 


86 NEBRASKA REPORTS. [Vou. 38 


Huebner v. Sesseman. 


The appellants also cite the case of Haralson v. White. 
Executor, 38 Miss., 178. The credit which the executor 
sought to have allowed him in that case was because of the 
seizure and sale, upon execution on a judgment against the 
testator, of a slave, with which of course the executor had 
been charged in his original account. The court held 
that it was proper to show the sale aforesaid upon execu- 
tion, and that it was unnecessary to introduce in evidence 
the record leading up to and including the judgment upon 
which the execution was founded. In our view, this case 
is not a warrant in any respect for the contention of the 
appellants. 

The only other citation made by appellants is that of 
' Hill v. Buford, 9 Mo., 869. The syllabus fully states all 
that was decided in that case, and is, therefore, quoted at 
length. It is as follows: “A, being bound as indorser for 
B on a note in bank, B executed an obligation with C as 
security, binding themselves to ‘secure and keep safe the 
said A from all loss or damage which he might sustain’ on 
account of such indorsement, A died, and the note becom- 
ing due, E and I’, his executors, renewed the note in their 
name, and had to pay the last note. E had the amount 
paid by him allowed against A’s estate. It was not shown 
that F had had his claim allowed. Held, That E and F, 
as executors of A, might recover for the whole amount paid 
by them, and the jury might infer that the payment by 
F was made for the estate of A.” While there is some 
language in the opiuion that, isolated and alone, seems to 
favor the contention of the appellants, yet, taken in connec- 
tion with the facts, it is clear that they afford but little 
countenance to the administrators in this case as to the al- 
lowance of their claims. 

We think that the authorities to which we will now refer 
correctly state the law applicable tothe facts of the case at bar. 

In Nichols v. Shearon, 48. W. Rep. [Ark.], page 169, the 
following language occurs: “It is true the administrator’s 
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settlements and the testimony taken show that he had 
paid several other debts which Shearon owed to wards for 
whom he had been guardian in his lifetime. These pay- 
ments were doubtless made in good faith, but the adminis- 
trator had no right to pay them as they were never proved 
up against the estate. The administrator seems to have 
acted upon the idea that the debts were incurred in a fidu- 
ciary capacity, and that this dispensed with the necessity of 
their being regularly probated. Shearon was a trustee for 
his wards as long as he lived, but when he died his in- 
debtedness to the trust became a simple demand against his 
estate, which required to be sworn to, to be presented to the 
administrator within two years from the date of his letters, 
to be allowed, classified, and paid like any other debt he 
owed,” 

In Bunnell v. Post, 25 Minn., on page 380, is reported 
the following language of Berry, J., delivering the opin- 
ion of the court: “The appellant Bunnell is an execntrix 
of the last will of Russell Post. Commissioners were duly 
appointed to receive, examine, and adjust all claims against 
the testator’s estate. Proceeding duly and regularly in all 
respects they completed aud filed a report. The appellant, 
while executrix, paid out of funds not belonging to the es- 
tate claims against the same to the amount of $5,000. 
These claims were valid against the estate and would have 
been properly allowable by the commissioners had they been 
presented. They never were presented and, of course, were 
never allowed. The appellant asks that her payments of 
the claims mentioned may be allowed to her in the settle- 
ment of her account as executrix. The general rule pre- 
scribed by statute is, that all claims against the estate of a 
deceased person must be presented to commissioners ; other- 
wise they are barred. (Gen. Stats., ch. 53, sec. 14; Com- 
mercial Bank of Kentucky v. Slater, 21 Minn., 174.) To this 
rule some exceptions are made by ‘statute, but none of 
the exceptions apply to this case. If an executor pays 
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claims against the estate of his testator, such as are required 
to be submitted to commissioners, there is certainly no rea- 
son why he should stand in any better position, as respects 
such claims, than the creditors to whom he paid them would 
have stood if he had not paid them. Before they can be 
allowed agaiust the estate, either upon the settlement of the 
executor’s account or otherwise, they must have been pre- 
sented to and allowed by commissioners, or if disallowed by 
them, they must have been allowed upon the appeal provided 
by law. To hold otherwise would be to hold that the in- 
flexible rule of law prescribed by the statute may be wholly 
disregarded at the pleasure of an executor. The reason for 
upholding the rule is just as strong where a claim has been 
paid by an executor as where it is retained by the original 
creditor. In both cases there is the same necessity that the 
claim shall be examined and adjusted by the authorized 
tribunal, and that it should be barred if not so examined 
and adjusted in the manner provided by law.” 

The language of our statute, sec. 226, ch. 28, Comp. 
Stats., imperatively provides that if there is a failure to ex- 
hibit a claim within the time limited by the court for that 
purpose, itshall be forever barred, either as a demand or as 
being used as a set-off in any action whatever. There is 
no matter of construction left by this statute enabling any 
one having a claim to establish it against an estate after the 
time fixed for that purpose. It is necessary to the speedy 
settlement of estates that claims should be filed within a 
reasonable time, and there exists in the probate court the 
right to fix that time. In the case at bar the time was fixed, 
and had long passed before any attempt was made to pre- 
sent the claims now in controversy. When such an attempt 
was made, it was by the administrators acting under a will 
of the decedent, of whom the law required a speedy and 
strict compliance with its provisions. In favor of such 
claimants there exists no equity which will not more 
strongly operate in favor of others who are charged with 
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no duty in respect to the speedy administration of the estate. 
To the administrators, therefore, it was proper that the 
statute should be applied with full force according to the 
very letter. The administrators having paid these claims 
without warrant of the court, and in violation of the pro- 
visions of the statute, were, after the time for filing and al- 
lowing claims, wholly without remedy, and the district 
conrt properly rejected the items aggregating a total of 
$5,176.46. 

There was another contention as to the refusal of the 
court to allow an item of attorney’s fees and for the at- 
torney’s expenses, amounting in the aggregate to $316. 
As to these items, ‘the court found that they “are charges 
made for services rcudered in various cases and matters 
which the court finds from the testimony that this estate 
was not a party to nor interested in; that said charges were 
not therefore proper to be made against this estate; and that 
the payments so made by said administrators were unau- 
thorized and should not be allowed in their account.” An 
examination of the evidence discloses that some of the 
items involved in this attorney’s bill were services rendered 
before the death of the decedent; others were apparently 
rendered afterwards. In respect to the first class, of course, 
the observations already made would apply. In respect to 
all the items in this bill, it may be observed that the testi- 
mony leaves it in doubt whether the services were rendered 
for the decedent and his estate, or for the Bohn Manufact- 
uring Company. They were in respect of certain claims 
which had existed in favor of the decedent, and which he 
had assigned to the Bohn Manufacturing Company as col- 
lateral security for items of a running account with said 
company. It was testified to by the attorney who filed 
the bill, that it was understood that the decedent was to pay 
all these expenses, and hold the Bohn Manufacturing Com- 
pany harmless in respect thereof, and, in fact, that the dece- 
dent had so informed the attorney. As has already been 
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observed, the testimony is not clear whether the proper 
party chargeable with this indebtedness is the Bohn Man- 
afacturing Company or the estate of the decedent. In 
this condition of the evidence the findings of fact quoted 
settle this proposition that the charges were made for serv- 
ices rendered in various cases and matters which the court 
finds, from the testimony, that this estate was not a party 
to, nor interested in. If the estate was not a party to, nor 
interested in, the litigation in respect of which these serv- 
ices were rendered for which these charges were made, of 
course the estate cannot be chargeable therewith; and on 
this consideration, as well as on account of the failure to 
file and probate the claims for services rendered before the 
death of the decedent, the district court properly rejected 
the amount of this bill, which the administrators claim 
they Jhad already paid. 

These observations dispose of the only contentions which 
arose upon the trial of this case, and as we fully concur 
with the views entertained by the district court, its judg- 
ment is 


AFFIRMED. 


Cuicaao, Burtineton & Quincy RarLroap Company 
y. STANISLAUS GRABLIN, ADMINISTRATOR, 


FILED OCTOBER 18, 1893. No. 4355. 


41. Railroad Companies: CHILD oN TRACK: DEATH BY WRONG- 
FUL ACT: NEGLIGENCE: PLEADING: EVIDENCE. An admin- 
istrator sued a railroad company for damages for negligently 
killing his intestate, a boy nine years old, by running an engine 
against him while he was on the railroad track. The grounds 
of nigligence averred in the petition were (a) the failure of the 
railroad company to fence its track; (b) the neglect of those in 
charge of the engine to signal its approach by bell or whistle; 
(c) that the train was not on schedule time; (d) that it was run 
at a high rate of speed; and (e) that it was not equipped with 
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air-brakes, Held, That under these allegations evidence that 
the engineer, had he been exercising a careful and vigilant look- 
out, could have seen the boy in time to have stopped the train, 
was inadmissible. 


; CONTRIBUTORY NEGLIGENCE: INSTRUC- 
TIoNs. In such an action, where it is claimed by the defense 
that the injury resulted from the contributory negligence of the 
deceased infant, it is proper for the court to instruct the jury 
that in determining whether or not he was guilty of negligence 
they should take into consideration his age and discretion, and 
that the same degree of caution and care should not be required 
of him as in the case of an adult under similar circumstances. 
Huff v. Ames, 16 Neb., 139, followed. 


: FAILURE TO FENCE Track: LIABILITY 
FOR DAMAGES. Where a child, to whom negligeuce is not im- 
putable by reason of his tender years and lack of discretion, goes 
upon a railroad track in consequence of the failure of the rail- 
road company to fence the same as required by statute, and is 
killed by an engine, the parents of the child exercising at the 
time ordinary care in the premises, the railroad company is 
liable. 


: RATE OF SPEED: NEGLIGENCE. Outside the limits of 
cities, villages, and towns negligence cannot be imputed to a 
railroad company solely by reason of the speed of its train, how- 
ever great. Whether under the circumstances the rate of speed 
is negligence is a question of fact. 


4. 


NEGLIGENCE: FAILURE TO Equip TRAIN WITH AIR- 
BRAKE. It is the duty of railroad corporations to adopt and 
use tried and proved modern machinery and appliances in the 
operation of their roads and in the management and control of 
their trains. The air-brake is among the modem tried and 
proved appliances that have become a necessity for the safe op- 
eration and management of railroad engines and trains, and the 
neglect of a railroad company to equip its trains with such brake 
may be negligence. 


: CHILD KILLED ON TRACK: LIABILITY OF CoM- 
PANY FOR DamaGEs. Where a child, no contributory neg- 
ligence appearing, while trespassing on a railroad company’s 
track, is struck by an engine and killed, the railroad company 
is liab'e for damages, if the engineer in charge of the engine, by 
the exercise of such careful and vigilant lookout as was consist- 
ent with his other duties, could have seen the child iu time to 
have prevented the accident. 
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Error from the district court of Hall county. Tried 
below before Harrison, J. 


The facts are stated in the opinion. 


O. A. Abbott, for plaintiff in error: 


The company owes trespassers upon its tracks for right 
of way but one duty, to-wit, to use all possible efforts to 
avoid injury to them after they are discovered upon its 
tracks or right of way. If it has performed that duty, it is 
not liable to them for any injury they may sustain. Neg- 
lect by the company to perform duties it may have owed 
to others, as, for instance, its neglect to keep a vigilant out- 
look for obstructions, is a duty it owes to its passengers; 
but trespassers have no right to complain of any failure of 
duty toward passengers. Some duty owed to them must 
have been neglected to give them a standing in court. (St. 
Lowis, I AL & 8. BR. Co. v. Freeman, 36 Ark., 41, 4 Am. & 
Eng. R. Cases, 608; Chicago & A. R. Co. v. Becker, 76 
Ill., 30; Morrissey v. Enstern R. Co.,126 Mass., 380; John- 
son v. Boston & M. R. Co., 125 Mass., 79; Sherman & 
Redfield, Negligence [4th ed.], secs. 5, 8, 15; Central 
Branch U. P. R. Co. v. Henigh, 23 Kan., 358; Meyer v, 
Midland P. R. Co., 2 Neb., 339.) 


John H, Ames and Marquett & Deweese, also for plaintiff 
in error: 


The plaintiff’s intestate, at the time of the accident, was 
a trespasser upon the railway company’s right of way and 
railroad track. The place of the casualty was nearly eight 
hundred feet from any lawful crossing. The intestate was 
not invited to the place, either especially or generally, as 
one of the public for the purpose of the transaction of busi- 
ness. It does not appear that he had any occasion of his 
own, or of his parents, to visit the place, except for his own 
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amusement. The company is not liable under such cir- 
cumstances in the absence of wanton and reckless conduct 
on its part. (Hargreaves v. Deacon, 25 Mich., 1; Brown 
v. European & N. A. R. Co., 58 Me., 384; Gillespie v. Mc- 
Gowan, 100 Pa. St.,144; Baltimore & O. R. Co. v, Schwind- 
ling, 101 Pa. St., 258; Nolan v. New York, N. H. & H. R. 
Co., 538 Conn., 461; Frost v. Easlern Railroad, 64 N. H., 
220; Clark v. Manchester, 62 N.H., 577; State v. Man- 
chester & L. R., 52 N. H., 528; Sweeny v, Old Colony & N. 
R. Co., 10 Allen {Mass.], 368; Severy v. Nickerson, 120 
Mass., 306; Morgan v. Hallowell, 57 Me., 375; Pierce v. 
Whitcomb, 48 Vt., 127; McAlpin v. Powell, 70 N. Y., 126; 
St. Louis, V.& T. H. R. Co. v. Bell, 81 IH.,76; Gavin v. City 
ef Chicago, 97 I1l., 66; Wood v. Independent S. D. of DMtich- 
ell, 44 Ia., 27; Gramlich v. Wurst, 86 Pa. St., 74; Cawley 
v. Pittsburgh, C. & St. R. Co., 95 Pa, St., 398; Mangan v. 
Atterton, 1 Ex. L. R. [Eng.], 239*; Knight v. Abert, 6 
Pa. St., 472; Savannah & W. R. Co. v, Meadows, 10 So. 
Rep. [Ala.], 141; Woodruff v. Northern P. R. Co., 47 Fed. 
Rep., 689; 1 Thompson, Negligence, 448; Saldana v. Gal- 
veston, H. & 8. A. R. Co.,.43 Fed. Rep., 862; Loss v. Texas 
& P. R. Co., 44 Fed. Rep., 44; Carrico v. West Virginia 
C& P.R. Co, 14 8. BE. Rep. [W. Va.], 12; Spicer v. 
Chesapeake & O. R. Co.,45 Am. & Eng. R. Cases [W. Va.], 
28; Bight v. Camden & A. R. Co., 21 Atl, Rep. [Pa.], 
995; Dlauhi v. St. Louis, I. M. & S. R. Co., 16 8. W. Rep. 
[Mo.], 281; Hargreaves v. Deacon, 25 Mich., 5; Ross v. 
Texas & P. BR. Co., 44 Fed. Rep., 44; Woodruff v. North- 
ern P. R. Co., 47 Fed. Rep., 689; Palmer v. Chicago, St. 
L. & P. R. Co. 14 N. E. Rep. [Ind.], 70; Tennis v. In- 
terstate Consolidated R. T. R. Co., 25 Pac. Rep, [Kan.], 
876; Toomey v. Southern P. R. Co., 24 Pac. Rep. [Cal.], 
1074; Masser v. Chicago, R. 1 & P. R. Co, 27 N. W. 
Rep. [Ia.], 776; Bouwmeester v. Grand Rapids & I. R. Co., 
34 N. W. Rep. [Mich.], 414; Scheffler v. Minneapolis & 
St. L. R. Co., 21 N.W. Rep. [Minn.], 711; Philade/phia 
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& R. R. Co. v. Hummell, 44 Pa, St., 378 ; Mason v. Missowrt 
P. R. Co, 27 Kan., 83.) 


Henry Nunn and Thummel & Platt, contra: 


A child is held to no greater care than is usually pos- 
sessed by children of the same age. (Beach, Contributory 
Negligence, sec. 46; Sioux City & P. R. Co. v. Stout, 17 
Wall. [U. S.J, 657; Whitaker’s Smith on Negligence, sec. 
411; Washington & G. R. Co. v. Gladman, 15 Wall. (U. 
8.], 401; Baltimore & O. R. Co. v. State, 30 Md., 47; 2 
Thompson, Negligence, p. 1140; Ewen v. Chicago & N. 
W. R. Co. 88 Wis. 613; McGovern v. New York OC. & 
H. R. R. Co., 67 N. Y., 417; City of Chicago v. Hesing, 
83 Lll., 205; Ostertag v. Pacific R. Co., 64 Mo., 421, and 
cases cited.) 

When the statute imposes upon all railroad companies of 
this state the duty of erecting and maintaining fences on both 
sides of their roads, and they fail to do this, they owe a greater 
degree of carefulness and watchfulness to the general public 
than if they had complied with the law; and when they run 
their trains through the country without fencing, they do so. 
at their own peril. (Schmidt v. Mikvaukee & St. P. R. Co., 23. 
Wis.,186; Blair v. Milwaukee & Prairie Du Chien R. Co., 20: 
Wis., 254*; Singleton v. Eastern Counties R. Co., 97 Eng. 
Com. L., 287.) 

The evidence shows the track to have been perfectly clear 
and unobstructed for nearly half a mile, and that the 
smallest object of a similar color to the child’s clothes 
could be readily seen for over twelve hundred feet by a per- 
son standing on the track. The testimony of the engi- 
neer is that he did not see the child until within thirty-five 
feet of him. It is the duty of an engineer to keep a look- 
out. Not to discover the child under such circumstances 
is negligence, and that negligence is the proximate cause of 
the injury, whilst the negligence of the child in going on. 
the track is only a remote cause. Under his own evidence- 
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the engineer was running his train in a wanton and reck- 
less manner. (Houston & T. C. R. Co. v. Sympkins, 54 
Tex., 615; Baltimore & O. R. Co, v, State, 338 Md., 554; 
Brandon v. Gulf City Cotton Press & Mfg. Co., 51 Tex., 
121; Meeks v. Southern P. R. Co., 56 Cal., 513; Ostertag 
v. Pacific R. Co., 64 Mo., 425; Donahoe v. Wabash, St. 
iL. & P. R. Co., 83 Mo., 543; Isabel v. Hannibal & St. J. 
R. Co., 60 Mo., 475; Isbell vu. New York & N. H. R. 
Co., 27 Conn., 404; Deans v. Wilmington & W. RB. Co., 
12S. E. Rep. [N. Car.],77; Wilson v. Norfolk & S. BR. Co., 
90 N. Car., 69.) 


Ragan, C. 


On July 12, 1888, Samuel Grablin, a boy about nine 
years old, while trespassing on the track of the Chicago, 
Burlington & Quincy Railroad Company—hereinafter 
called the “railroad company ”—was struck and killed by 
engine of said railroad company. 

This is a suit for damages brought against the railroad 
company by the boy’s administrator. There was a verdict 
and judgment for the administrator, and the railroad com- 
pany prosecutes error. 

The averments of negligence in the petition are as fol- 
lows: That plaintiff is the father of the deceased, and at 
the time of his death lived on a farm near the railroad 
company’s track; that no part of the line of road at the 
time of the accident was fenced; that the deceased was. 
about nine years of age, and was sent by his father to look 
after some stock, shortly before he was killed; that the- 
train causing the accident to the deceased consisted of a lo- 
comotive and some freight cars, and that said train was not 
equipped with air-brakes; that the train was an irregular 
one and out of its usual time, and was running at a great 
rate of speed, and omitted to give any signal, by bell or: 
whistle, of its approach, and was not on the time of any 
trains passing at that point, and was so negligently and 
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carelessly run without air-brakes, and without proper care, 
and without proper signal or alarm of its approach, by 
reason whereof the deceased was unaware of its approach, 
etc. There are here, then, pleaded as negligence which 
caused or contributed to the casualty: (a) the train was 
not equipped with air-brakes; (6) the train was not on 
schedule time; (c) the train was run with great speed; (d) 
on signal by bell or whistle was given of its approach; and 
(e) that the railroad track was not fenced. 

The answer of the railroad company was a general de- 
nial of the averments of the petition, and a plea of con- 
tribntory negligence on the part of the deceased. 

On the trial the administrator was permitted, against the 
objection and exception of the railroad company, to prove 
by several witnesses, and certain facts and circumstances, 
that if the engineer in charge of the locomotive had been 
observing a proper and careful lookout ahead he could 
have seen the boy in time to have brought the train to 3 
stop before it reached the point where the boy was; or, 
stated differently, the administrator was permitted to intro- 
duce evidence showing a ground of negligence not alleged 
in the petition as causing or contributing to the accident. 
This ruling of the trial court is assigned as error. The 
rule everywhere is that the pleadings and proof must agree. 
This action was for damages alleged to have been caused 
by the negligent acts and omissions of the railroad com- 
pany. The neglect or failure of the engineer to keep a 
proper lookout ahead is not alleged in the petition as one 
of these acts or omissions of negligence. Pleadings should 
be liberally and fairly construed, but such a construction of 
this petition would not advise the railroad company that 
on the trial it would have to meet this ground of negli- 
gence. No such ground of negligence was alleged in the 
petition, nor fairly inferable from the Janguage thereof. 
The allegations in the petition that the train “was so neg- 
ligently and carelessly run without air-brakes, and without 
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proper care, and without proper signal or alarm of its ap- 
proach,” by every fair construction of the language, had 
reference to the running of the train without air-brakes, 
without giving the signal of its approach by bell or whistle, 
and by running it at a great rate of speed and out of 
schedule time. The admission then of the evidence tend- 
ing to show that the engineer could, by the exercise of a 
careful and vigilant lookout, have seen the boy in time to 
have saved him, was error. 

It remains to be ascertained whether the admission of 
this evidence was prejudicial to the railroad company as well 
aserroneous, The undisputed evidence in the record is that 
the deceased, at the time he was struck by the engine, was a 
trespasser on the railroad company’s track ; that he was not 
on or nearer than 200 feet of any public or private cross- 
ing; that the engine was within thirty-five or forty feet of 
the boy when he was first seen by the engineer; that the 
boy was then lying on the track between the rails; that 
the servants of the railroad company, after their discovery 
of the boy, made every reasonable and proper effort to stop 
the train and prevent the accident; that the railroad com- 
pany’s track was not fenced; and that the engine and tender 
were equipped with an air-brake, but the other cars in the 
train were not. There was evidence also that the boy had 
been wallowing in a pool of water in a “ borrow-pit” near 
the track, and had probably lain down in the sun on the 
track to dry himself and fallen asleep; that the speed of 
the train was seventeen to thirty-five miles an hour; that 
the boy when struck was at a point about 700 feet east of 
a private crossing and 1,200 feet east of a public crossing ; 
that the train, until within 300 feet of the boy, was, for 
some distance, running on a curved track; that the acci- 
dent occurred about 5 o’clock P. M. on a bright, sunny day; 
and that the boy had been sent out by his father that after- 
noon to look for some stock, It is the duty of railroad 
companies to signal the approach of their trains to cross- 
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ings by bell or whistle, and their failure to do so is negli- 
gence for which, in case of injury, they will be responsi- 
ble. But as the boy was not on or near a crossing or 
attempting or about to use a crossing when struck, and the 
train was too far away from the nearest crossing to render 
a signal of its approach availing, the rule stated above has 
no application to this particular case. If this verdict 
rested alone on the alleged negligence of the railroad com- 
pany in not giving signals for the crossings, it could not 
stand, 

The fact, if it was a fact, that the train was not on 
schedule time, of itself was not a statement of any negli- 
gence, and there is nothing in the record tending to show 
that the unfortunate casualty was caused or contributed to 
by that circumstance. This verdict does not depend on 
that fact in any degree for its support. 

It is doubtless the duty of railroad companies to adopt, 
apply, and use the latest and best tried and proved ma- 
chinery and appliances in the operation of their roads and 
for the management and control of their trains and engines, 
It is a duty they owe especially to their patrons and to the 
general pubiic, and results from the nature of the business 
for which they exist and in which they are engaged, viz., 
the carrying of freight and passengers. The air-brake is 
among the modern tried and proved appliances that have 
become a necessity in the operation and mauagement of 
railroad engines and trains; and the neglect of a railroad 
company to keep its trains equipped with such brake is 
doubtless negligence for which, in case of injury resulting 
therefrom, it would be liable. But in the case at bar the 
evidence—and all the evidence—shows that the boy, when 
first seen by the engineer, was only thirty-five or forty 
feet away. No train running seventeen to thirty-five 
miles an hour, if fully equipped with an air-brake, could 
have been stopped in that distance. Unless, then, the speed 
of the train was negligence, the default of the railroad 
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company in not equipping the entire train with air-brakes 
in no manner contributed to this boy’s death. Weare not 
prepared to say that ordinarily any rate of speed of a train, 
however high, outside of the limits of cities, towns, and 
villages is of itself negligence. The verdict in this case 
does not rest on the alleged negligence of the railroad com- 
pany in not equipping its train with air-brakes, nor run- 
ning it at a high rate of speed, nor on both together. 

By the statutes of this state railroad companies are re- 
quired to fence their tracks, and while the main objects of 
this law are to protect stock running at large and increase 
the safety of passengers on railway trains, yet the fencing 
of their tracks by railroad companies is a positive duty 
enjoined upon them by law. It is in the nature of a police 
regulation, and their failure to obey the statute is negli- 
gence. In the case at bar the administrator, to recover by 
reason of the failure of the railroad company to erect 
fences, must have proved that his intestate’s death was 
caused by such negligent omission of the railroad com- 
pany. The administrator, on the trial, offered to prove 
the failure of the railroad company to fence its tracks as 
required by the statute, and the trial court refused to admit 
the evidence. The evidence was competent and should 
have been admitted. 

The verdict in this case rests almost entirely upon the 
evidence that the engineer, had he been keeping a proper 
and vigilant lookout ahead, could have seen the boy in 
time to have saved him. The admission of the evidence 
to prove such negligence was, therefore, prejudicial error. 

We might close this opinion here, but as the case must 
be tried again we deem it best to notice some other points. 

Exception is taken by the plaintiff in error to the giv- 
ing by the trial court of an instruction as follows: “You 
are instructed that if you believe from the evidence that 
the deceased, Samuel Grablin, at the time he was killed 
was about eight years of age, and that he went upon the 
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track of the defendant company, and that the engineer 
running or having in charge the engine, through the want 
of ordinary or reasonable care, skill, or attention, ran the 
engine against Samuel Grablin and killed him, in the man- 
ner and form as alleged in plaintiff’s petition, then the 
plaintiff has a right to recover in this case; provided, you 
further believe from the evidence that Samuel Grablin, by 
reason of his being so young, was incapable of exercising 
any more care or discretion than he did show or exercise at 
the time of the accident.” This instruction left to the jury 
the question whether or not the boy, his age and discretion 
considered, was guilty of contributory negligence in tres- 
passing on the railroad track. 

In Huff v. Ames, 16 Neb., 139, this court thus announces 
the rule in such cases: “In an action by an infant for dam- 
ages, caused by the alleged negligence of the defendant, 
where it is claimed by the defense that the injury resulted 
from contributory negligence of the infant plaintiff, it is 
proper for the court to instruct the jury that in determin- 
ing whether or not the plaintiff was guilty of negligence 
they should take into consideration his age and discretion 
in determining that fact, and that the same degree of cau- 
tion and care should not be required of him as in case 
of an adult under similar circumstances.” This is un- 
doubtedly the correct rule. It would be manifestly un- 
reasonable, if not inhuman, to judge the conduct of an 
infant of tender years by the same standard which governs 
the conduct of an adult. All that the law requires of such 
an infant is that he exercise that care, discretion, and pru- 
dence which may reasonably be expected from children of 
like age. (Beach, Contributory Neg., sec. 46; Sherman & 
Redfield, Neg., sec. 73; Whittaker, Neg., p. 411; Sioux 
City & P. R. Co. v. Stout, 17 Wall. [U.8.], 657.) In the 
abstract the instruction was correct. 

The trial court refused to instruct the jury as follows: 
“You are instructed that although you may find from the 
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evidence that the engineer was negligent in not seeing the 
boy upon the track in time to avoid the injury: to him, or 
that the train was not properly equipped, still, if you find 
that the negligence of the boy in going upon the track 
caused or contributed to the injury, you must find a verdict 
for the defendant, unless you further find that the company 
or its servants were willfully or recklessly negligent after 
the boy was discovered, or that the engineer willfully 
avoided seeing the boy on the track sooner than he did see 
him.” This refusal of the court is here assigned as error 
by the railroad company. This instruction is based on the 
doctrine that as the boy was a trespasser on the railroad 
company’s track, the engineer’s failure to sec him in time 
to avoid the accident was not actionab‘e negligence, even 
though the engineer could have seen him had he been ex- 
ercising a vigilant lookout; that a railroad engineer is 
under uo obligation to keep a lookout for intruders on 
the track; and that the railroad company can only be 
held liable for the boy’s death if its servants were guilty 
of negligence towards him after they discovered him on 
the track. This doctrine has found advocates in some 
courts of eminent respectability. But we cannot adopt it. 
It is the duty of an engineer in charge of a locomotive 
and train to exercise a careful and vigilant lookout ahead 
for any and all kinds of obstructions on the track. This 
duty the corporation he serves owes both to passengers on 
the train he is hauling and to the public. True, the en- 
gineer is not enjoined with the duty of keeping an especial 
lookout for sleeping children on the track; nor is he or- 
dinarily enjoined with the duty of keeping such lookout 
for a burning culvert, because it is not likely to be on fire, 
but if it is, and he fails to see it by reason of neglecting to 
exercise a vigilant lookout, he is guilty of negligence. 
And in the case at bar, if the engineer could, by exercising 
such vigilant and careful lookout as was consistent with 
his other duties as engineer, have seen the boy in time to 
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save him, then his negléct to exercise such careful and vigi- 
lant lookout was negligence. 

Virginia M. R. Co. v. White's Administrator, 34 Am. & 
Eng. R. Cases [Va.], 22, was a suit for damages for killing 
an adult trespasser. ‘The trial court refused to instruct the 
jury as follows: “If the jury believe from the evidence 
that plaintiff’s intestate was killed by the engine of the 
defendant company while he was walking on one of the 
tracks of the defendant in its yards, * * * the plaint- 
iff cannot recover for such injury unless-he proves to the 
satisfaction of the jury that the engineer, * * * after 
he discovered the danger in which the deceased was placed, 
could, by the use of ordinary care, have prevented the ac- 
cident.” On appeal the supreme court of Virginia say : 
“This instruction was properly refused. Its vice is that it 
ignores the duty of the engineer * * * to have ex- 
ercised ordinary care and diligence in keeping a lookout to 
avoid injuries to the deceased. * * * It was the duty of 
the engineer to use ordinary care not only after discovering 
the dangerous position of the deceased, but in keeping a 
lookout to warn him of approaching danger.” To the 
same effect see Guenther v. St. Louis, I. M. & 8. RB. Co., 34 
Am. & Eng. R. Cases [Mo.], 47; Reil/y v. Hannibal & St. J. 
R. Co., 34 Am. & Eng. R. Cases [Mo.], 81. -— 

In Texas & P. R. Co. v. O'Donnell, 58 Tex., 27, it is 
said: “A railroad company is responsible for an injury to 
a child trespassing on its track, where the injury might 
have been prevented had the employes of the company 
used ordinary care, in keeping an outlook.” To the same 
effect see Isbel v. Hannibal & St. J. R. Co., 60 Mo., 475; 
Atchison, T. & 8. F. R. Co. v. Smith, 28 Kan., 541; Key- 
ser v. Chicago & G. T. R. Co., 66 Mich., 390; Meeks v. 
Southern P. R. Co., 56 Cal., 513; Frick v. St. Towa K 
C.& N. RB. Co., 75 Mo. , 542.) 

The refusal of the Soiirk to give the instruction sclnied 
to was correct. For the error committed in the admission 
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of testimony, as stated above, the judgment of the district 
court is reversed, the cause is remanded, with instructions 
to the court below to grant the plaintiff in error a new trial, 
and to permit the plaintiff below, if he so desires, to 
amend his petition. 


REVERSED AND REMANDED. 


MaxweE Lt, C. J., dissenting.* 


Iam unable to give my assent to the opinion in this case 
for the following reasons: 

The syllabus does not present the point actually decided. 
In the petition, as set ont in the opinion, it is alleged that 
the train “was so negligently and carelessly run without 
air-brakes, and without proper care, and without proper 
signals or alarm of its approach, by reason whereof’ the 
deceased was unaware of its approach.” The evidence ob- 
jected to as set forth in the opinion was “that if the en- 
gineer in charge of the locomotive had been observing a 
proper and careful lookout ahead he could have seen the 
boy in time to have brought the train to a stop before it 
reached the point where the boy was,” and it was held in 
the above opinion that this proof was not admissible un- 
der the pleadings, and the case on that ground reversed. 
To this I cannot give my assent. The allegation that the 
train was run without proper care at the place where the 
death occurred would admit any evidence tending to show 
negligence or want of due care. Negligence is the ulti- 
mate fact to be pleaded, and it forms part of the act from 
which injury arises, An allegation of negligence or care- 
lessness, as applied to the conduct of a party, is not a mere 
conclusion of law, but a statement of an ultimate fact. 
(Rolseth v. Smith, 35°N. W. Rep. [Minn.], 565; Clark 
v. Chicago & W. M. RB. Co., 28 N. W. Rep. [Mich.}, 

* The opinion in this case at the time it was filed was concurred in 


hy nll the members of the court. Subsequently the chief justice 
furnished the reporter the above dissenting opinion. 
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914; Maxw. Code PI., 252, and cases cited.) Any proof 
tending to show a want of due and proper care is ad- 
missible under the allegations of the petition, and the court 
cannot, without a forced construction, limit these words 
to the want of air-brakes or the failure to blow the whistle 
or ring the bell. The charge is general that the train 
was run “without proper care.’ The language evidently 
refers to the running of the train. Under the Code, 
language is to be given its ordinary and natural meaning, 
the same as it would have in a contract or other instru- 
ment. In my view great injustice is done by the reversal 
upon the ground stated. The judgment should be affirmed. 


Caarity SuwitH v. GinBert M. HircHcock. 


FILED OCTOBER 18, 1893. No. 5338. 


1. Hjectment: TITLE By PRESCRIPTION: NOTICE TO OWNER OF 
LEGAL TiTLE: Proor. A plaintiff in ejectment, claiming title 
to the lands sned for by reason of ten years’ adverse possession 
thereof, to prevail, must prove a continuous possession of said 
property under a claim of ownership in himself, and that such 
possession was actual, visible, notorious, exclusive, and adverse 
to the owner of the legal title. 


2. 


: To CoNSTITUTE AN ADVERSE PossEssion of Jand, such 
as, if it continued for ten years, would establish title in the occu- 
pant, it is necessary that he should actually hold the land as his 
own during that period, in opposition to the constructive posses- 
sion of the legal proprietor. 


3. : CONCURRENT POSSESSION: PERMISSIVE ENTRY Upon 
PREMISES. Where the owner of the legal title to real estate oc- 
cupies the same concurrently with one who entered by his per- 
mission without color of title, such possession of the owner neg- 


atives any presumption that the other occupied adversely to him. 


4, : ADVERSE PossESSION: NOTICE: ENTRY BY PERMI‘SION 
oF LEGAL OWNER. Where possession of real estate is the re- 


sult of an entry upon the premises by permission of the legal 
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owner, such possession will not become adverse until some act is 
committed by the occupaut rendering it so, and notice thereof is 
brought home to the owner of the legal title. 


5. Trial: RULING oN ADMISSIBILITY OF EvIDeNcE: REVIEW. In 
order to predicate error upon the sustaiuiug by the trial court 
of an objection to a question propounded to a party’s own wit- 
ness, the party must make an offer to prove the fact sought to 
be elicited by the question. Masters v. Marsh, 19 Neb., 458, fol- 
lowed. 


6. New Trial: Newty DiscovereD EvipeNce. To entitle a 
party to a new trial on account of newly discovered evidence, it 
is not enough that the evidence is material and not cumulative. 
It must further appear that the applicant for the new trial could 
not, by the exercise of reasonable diligence, have discovered aud 
produced such evidence at the trial. Fitzgerald v. Brandt, 36 
Neb., 683, followed. 


A new trial should not be granted on the grounds 
of newly discovered evidence, when such testimony would not 
change the result of the first trial. Keiser v. Baker, 29 Neb., 92, 
followed. 


Error from the district court of Douglas‘ county. 
Tried below before Doangs, J. 


David Van Etten, for plaintiff in error: 


The word “hostile,” when applied to the possession of 
an occupant of real estate holding adversely, is not to be 
construed as showing ill will, or that he is an enemy of the 
person holding the legal title, but means an occupant who 
holds and is in possession as owner, and, therefore, against 
all other claimants of the land. (Ballard v. Hansen, 51 N. 
W. Rep. [Neb.], 295.) 

A party in possession and cultivating a tract of land 
will be presumed to have some interest therein. Such no- 
tice may be as effectually communicated by the open and 
notorious possession of the occupant as by information 
personally communicated. (Filley v. Duncan, 1 Neb., 134; 
Jones v. Johnson Harvester Co., 8 Neb., 446.) 

The entering upon land and making improvements 
thereon is one of the presumptive evidences evincive of 
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intention to assert ownership. So is possession made out 
by placing on the premises buildings. (Horbach v. Miller, 
4 Neb., 47; Gregory v. Langdon, 11 Neb., 169.) 

Possession is sufficient. (Iceith v. Tilford, 12 Neb., 272; 
Trussel v. Lewis, 138 Neb., 415; Yetzer v. Thoman, 17 O. 
St., 130.) 

Adverse possession for ten years will vest a valid title in 
the occupant. Color of title is not esscutial to adverse 
possession. Claim of title need not be valid. (Gatling v, 
Lane, 17 Neb., 77; Haywood v. Thomas, 17 Neb., 237; 
Warren v. Bowdran, 31 N. E. Rep. [Mass. ], 300.) 

The law presumes -he has title who has possession. 
(Stettnische v. Lamb, 18 Neb., 619; Baldwin v. City of 
Buffalo, 35 N. Y., 375.) 

Equity protects a parol gift of land occupied by donee. 
{Dawson v. McFaddin, 22 Neb., 737; McKesson v. Haw- 
ley, 22 Neb., 693.) 

Adverse possession by mistake will work a disseisin, and 
possessor’s title will be perfect. (Tex v. Pflug, 24 Neb., 
667; Levey v. Yerga, 25 Neb., 764; Obernalte v. Edgar, 
28 Neb., 70.) 

Where limitations by adverse possession have begun to 
run against father in his lifetime, where title is claimed 
through him, his death and the minority of the children 
will not arrest it, and if it has run the full statutory pe- 
riod, such possession from the beginning bars recovery, 


{Hardy v. Riddle, 24 Neb., 670.) 


Chas. E. Clapp, contra: 


Possession which is permissive and entirely consistent 
with the title of another cannot silently bar that title. 
{Kirk v. Smith, 9 Wheat. [Pa.], 288*.) 


Raaay, C. 


This is a suit in ejectment brought on November 9, 1889, 
in the district court of Douglas county by Mrs. Charity 
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Smith against Gilbert M. Hitchcock, for a part of Jot 1, 
in Capitol Addition to the city of Omaha. The case was 
tried to a jury, who, under instructions of the court, ren- 
dered a verdict for Hitchcock, and Mrs. Smith brings the 
‘case here for review. : 

Mrs. Smith has no paper title of any kind for any part 
of the property. Her claim is based wholly on possession. 
The record shows that on and prior to 1869 this lot, No. 1, 
being 668 feet in length north and south, and 218 feet in 
width east and west, was owned by Mrs. Annie M. Hitch- 
eock. She died in 1887, and the lot by her will passed to 
her husband, the late Senator Hitchcock. He died in 
1£81, and the lot descended to his son, the defendant in 
error. About 1870, by permission of Mrs. Hitchcock and 
her husband, Mrs. Smith moved a small cottage she owned 
upon this lot 1, near the east line thereof, and lived in this 
cottage at that place until 1880. Mrs. Smith did laundry 
work from time to time during these years for the Hitch- 
cock family and others. She also planted part of the 
ground near her cottage to a garden. During all these 
years the Hitchcock family, consisting of Mrs. Hitchcock, 
her husband, and the defendant in error, and others, lived 
upon the lot; had on it their barn, horses, cattle, and gar- 
den, and exercised exclusive ownership and control of the 
whole lot. During all this timeit wasall under one inclosure, 
built and maintained by the Hitchcocks; and that part oc- 
cupied by Mrs. Smith’s cottage was in no other manner, 
than by the cottage itself, separated or severed from the re- 
mainder of the lot. Mrs. Smith, during this period, by 
the permission and consent of Mrs. Hitchcock and her 
husband, and as a kind of nonrentpaying tenant at will, 
or sufferance, also occupied her cottage on the lot. She 
paid no taxes. She exercised no act of ownership over the 
Jot or any definite portion of it. Thus matters continued 
until 1880, when Mrs. Smith, by the permission of Senator 
Hitchcock, who then owned the title to the lot as devisee 
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of his deceased wife, and who still continued to occupy the 
lot with his family, removed her cottage to a point nearer 
the west line of said lot and some 250 feet southwest of 
its original location. This is the present location of the 
cottage. The usual occupation and control of the lot by 
the Hitchencks continued as before this removal, and Mrs. 
Smith continued to Jive on uninterruptedly in her cottage. 
The senator died in 1881, and the defendant in error be- 
came the owner of the lot, and has since continued to re- 
side upon it in the family homestead. In 1883 defendant 
in error erected three houses. on a portion of the lot now 
claimed by Mrs. Smith, which houses have since been oc- 
cupied by tenants of the defendant in error. 

In 1886 Douglas street, 66 feet wide, was extended west 
across the entire lot, leaving the first location of Mrs. Smith’s 
cottage north of said strect. After the extension of Doug- 
las street, the defendant in error built fences ou both the 
north and south lines of the street, thus dividing said lot 
into two separate inclosed portions; one being that part of 
said lot lying north of said Douglas street, and on which 
Mrs. Smith’s cottage was first located, and on which the 
Hitchcock homestead and the three tenant houses aforesaid 
are situate; the other portion being all of said lot 1 south 
of Douglas street, and on which portion is now Mrs, 
Smith’s cottage. No claim for damages was made by Mrs. 
Smith at the time of the extension of this Douglas street, 
nor did: she assert or claim any ownership over the Jand 
taken for such extension, though now she claims that the 
land used for such extension was her property. She as- 
serted no claim of ownership or title to any of the prop- 
erty at the time of the building of the tenement houses by 
the defendant in error. 

Mrs. Smith, to recover here, must prove either a paper 
title or prove ten years’ open, notorious, exclusive, and ad- 
verse possession. She has no paper title. She occupied, 
by living in her cottage, a part of this lot openly and no- 
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toriously for ten years, but no specific or definite part of 
the lot other than the situs of the cottage itself. Her pos- 
session of the lot was also concurrent with that of the 
owner of the legal title, It was a mixed possession ; not 
an exclusive one. The defendant in error, the holder of 
the legal title, has never been out of possession of the prop- 
erty claimed by Mrs. Smith, and this negatives any legal 
presumption that her possession was adverse to his title or 
possession. (Green v. Liter, 12 U. S., 229; Proprietors 
Kennebeck Purchase v. Springer, 4 Mass., 415.) 

But as a matter of fact or law, was Mrs. Smith’s posses- 
sion of this property adverse? She entered by permission 
of the owner, and in 1880, by his permission, moved her 
cottage to another part of the same premises, not involved 
in this case. To constitute her possession or occupancy 
adverse, she must have actually held and occupied: the 
property as her own, and in opposition and hostility to the 
concurrent and constructive possession of the owner of the 
legal title. (French v. Pearce, 8 Conn., 439; Newell, 
Ejectment, p. 697, sec. 1.) There is no evidence in the 
record that establishes, or tends to establish, the fact that 
Mrs. Smith’s possession was an adverse one; nor that she 
entered into possession of these premises with the inten- 
tion of claiming them as her own, or that she ever held 
after her entry in hostility to the defendant in error. Mrs. 
Smith’s entry on this lot was by permission of the owner 
of the legal title, and her possession thereafter was per- 
missive and not adverse; nor could it become so until such 
time as she began to occupy under a claim of right, with 
notice of such claim brought home to the owner. (Harvey v. 
Tyler, 2 Wall. [U.8.], 328; Allen v. Allen, 58 Wis., 202- 
209; Perkins v. Nugent, 45 Mich., 156; Davenport v. Se- 
bring, 52 Ta., 364; Pease v. Lawson, 33 Mo., 35; Smith v. 
Slevens, 82 Tll., 554; Angell, Limitations, sec. 354.) The 
court did not err in instructing the jury to find for the de- 
fendant. 
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Complaint is made because of the refusal of the trial 
court to permit witnesses of the plaintiff in error to answer 
certain questions propounded to them on the trial. No 
tender or offer of the evidence sought to be elicited by these 
questions was made, and these assignments cannot now be 
considered. (Masters v. Marsh, 19 Neb., 458; Connelly v. 
Edgerton, 22 Neb., 82; Yates v. Kinney, 25 Neb., 120; 
Burns v. City of Fairmont, 28 Neb., 866.) - 

Another error assigned is the overruling of the motion 
-for a new trial on the ground of newly discovered evi- 
dence. To entitle the plaintiff to a new trial on account 
of newly discovered evidence, it is not enough that the 
evidence is material. It must further appear that the ap- 
plicant for a new trial could not, by the exercise of reason- 
able diligence, have discovered and produced such evidence: 
at the trial. (Pitzgerald v. Brandt, 36 Neb., 683.) The 
proof fails to disclosé such diligence on the part of the 
plaintiff in error as entitled her to a new trial on the 
ground of newly discovered evidence; but if it did, and 
the evidence now claimed to be newly discovered was put 
into the record, it would not change the result. A new 
trial should not be granted on account of newly discovered 
evidence when such evidence, if admitted, could not change. 
the result of the first trial. (Keiser v. Decker, 29 Neb., 92.), 

The judgment of the district court is 


AFFIRMED. 
Ryay, C., concurs. 


Irvine, C., having been of counsel in the case below, 
took no part in the consideration or decision here. 
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CHARITY SMITH, APPELLANT, v. Davip T. Mount ET 
AL., APPELLEES. 


FILeD OcroBER 18, 1893, No. 5022. 


Hjectment: TiTLe By PRESCRIPTION: PERMISSIVE OCCUPANCY. 
The decree in this case is affirmed, the facts and law being es- 
sentially the same as in the case of Smith v, Hitchcock, 38 Neb.,. 
104, decided at the present tern. 


APPEAL from the district court of Douglas county. 
Heard below before WAKELEY, J. 


David Van Etten and Joseph T. Patch, for appellant. 
Montgomery, Charlton & Hall, contra. 


Ragan, C. 


This is a suit in equity brought in the district court of 
Douglas county by Charity Smith against David T. Mount, 
in which she alleges that she is the owner and in possession 
of a part of lot 1 in Capitol Addition to the city of 
Omaha, and has been for about twenty-two years; that 
Mount had interfered, and was threatening to interfere, with 
her possession. She has no paper title to the property, but 
bases her title on adverse possession. The prayer of the 
petition is for an injunction restraining Mount from inter- 
fering with her possession, and to quiet and confirm the title 
to the property in her. 

The answer of Mount was a general denial, and setting 
out his possession of the real estate described in plaintiff’s. 
petition ; that he had been in possession of it since 1886, and 
had erected a brick residence thereon in which he was liv- 
ing ; that he derived his title from one Gilbert M, Hitch- 
cock, who derived his title from the late Senator Hitchcock, 
and his title came from his wife, Aunie M. Hitchcock, who 
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owned the land as far back as 1869. The prayer of 
Mount’s answer was that the title to the real estate might 
be quieted and confirmed in him, and that the petition of 
Mrs. Smith might be dismissed. 

There was a trial to the court, who rendered a decree dis- 
missing the plaintiff’s suit, and quieting the title to the 
property in controversy in Mount, and Mrs. Smith appeals 
to this court. 

All the essential points in this case, and the law appli- 
cable thereto, are stated in the case of Smith v. Hitchcock, 
38 Neb., 104, decided at this term of court, and following 
the conclusion reached in that case, the decree of the dis- 
trict court in the case at bar is 

AFFIRMED. 


Ryay, C., concurs, 


Irvine, C., having been of counsel in the case of Smith 
v. Hitchcock, 38 Neb., 104, took no part in the considera- 
tion and decision of this case. 


Cuicago, Buruineron & Quincy RartRoaD CoMPANY 
v. NreLs ANDERSON. 


FILED OCTOBER 18, 1893. No. 4803. 


1. Review: JouRNAL ENTRIES: REMEDY FOR DEFECT: TRAN- 
scripts. The entries upon the journal of the district court are 
conclusive evidence of its proceedings. If the clerk has not made 
such entries in conformity with the facts or the rulings of the 
judge, the remedy is by a correction of the journal by order of 
the district court. This court will not substitute a paper certi- 
fied to be a memorandum of journal entry prepared by the judge 
for the journal entry itself, as it appears in the transcript filed iv 
this court and certified to be a true transcript of the record, 


2, Trial: Instructions: Review. An instruction is erroneous 
-which assumes a fact as established which is material to the case 
and as to the existence of which the evidence is conflicting. 
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The giving of instructions which are 
vague and conflicting, and which probably had the effect of con- 
fusing and misleading the jury, is erroneons, and the fact that 
the general tenor of the instructions is more favorable to the un- 
successful party than to the successful one does not cure the error. 


Error from the district court of Custer county. Tried 
below before Gastin, J. 


The opinion contains a statement of the facts. 


Marquett & Deweese, for plaintiff in error: 


Where several persons are employed in the same general 
service, and one is injured by the carelessness of another, 
the employer is not responsible, though the negligent serv- 
antis a superior in grade of employment to the one injured 
(Deering, Negligence, sec. 204), and this rule includes 
foreman, superintendent, and boss. (McLean v. Blue Point 
Gravel Mining Co., 51 Cal., 255; Chicago & T. R. Co. v. 
Simmons, 11 Ill. App., 147; Floyd v. Sugden, 134 Mass., 
563; Malone v. Hathaway, 64 N. Y., 5; Keystone Bridge 
Co. v. Newberry, 96 Pa. St., 246; Hoth v. Peters, 55 Wis., 
405; Ell v. Northern P. R. Co., 48 N. W. Rep. [N. Dak.], 
222.) 

An instruction assuming as a material fact that which is 
not established by the evidence is erroneous. (Union P. 
R. Co. v. Ogilvy, 18 Neb., 643; Housel v. Thrall, 18 Neb., 
487; Smith v. Evans, 13 Neb., 316; Woodruff v. White, 25 
Neb., 749; Herron v. Cole, 25 Neb., 704.) 

Conflictivg and misleading instructions are erroneous, and 
the error committed in giving such instructions is not cured 
by giving others which state the law correctly. (Vanslyck 
v. Mills, 34 1a.,375; Davis v. Strohm,17 Ia.,421; Toledo, 
W.& W. RB. Co. v. Morgan, 72 Ill., 155; Stetnmeyer v. 
People, 95 Ill., 383; Fitzgerald v. Meyer, 25 Neb., 82; 
Wasson v. Palmer, 13 Neb., 376; McPherson v. Wiswell, 
19 Neb., 12, 126.) 

12 
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J. 8. Kirkpatrick, also for plaintiff in error. 


R. A, Moore and Henry M. Kidder, contra: 


The company is liable for the acts of the section boss, 
(Sioux City & P. R. Co. v. Smith, 22 Neb., 775; Chicago, 
St. P., M.&.0. RB. Co. v. Lundstrom, 16 Neb., 254.) 


Irving, C. 


The defendant in error was a section man in the employ 
of the plaintiff in error, and on the evening of November 
21, 1890, was engaged, together with one Bingham, the 
“section boss,” and one Dunlap, a road master, in loading 
three railroad rails upon a flat car at the station of Mason, 
in Custer county. While loading the rails, one of them, 
while being lifted upon the car, fell back in some manner 
and struck the hand of defendant in error, injuring it quite 
severely. This action was begun by defendant in error to 
recover damages for the injuries so sustained, and resulted 
in a verdict and judgment in his favor for $1,490. 

The facts are, for the most part, undisputed. Bingham 
was the “section boss,” with authority to employ and dis- 
charge section men, and the plaintiff below had, in fact, 
been employed by him and was under his direction and 
subject to his orders. Dunlap was the road master, but 
his authority and powers do not appear from the evidence. 
During the day three rails had been placed upon the plat- 
form in front of the station for the purpose of loading 
them upon a freight train due in the course of the after- 
noon. The train was late, and did not arrive until after 
dark. Anderson, by Bingham’s orders, had remained at 
the station after the usual working hours had passed, for 
the purpose of assisting in loading the rails. Thecar upon 
which the rails were to be loaded was next to the cabouse 
at the west end of the train. It stopped opposite to the 
' platform upon which, at some point not clearly shown, but 
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near the car, was placed a brakeman’s lantern. There is 
evidence tending to show that there was a light in the win- 
dow of the station at some distance from the car. A stake 
was placed in a socket near the east end of the fiat car. 
Anderson, Bingham, and Dunlap proceeded to load the 
rails by first raising the east end of each upon the car, and 
then shoving the rail so that the end would be guarded by 
the stake. They would then go to the west end of the rail, 
lift up that end, and upon a given signal, throw that end 
of the rail upon the car. Dunlap directed that the rails 
should be loaded. Bingham had supervision of the process 
of loading. Itseems that two rails had been loaded in this 
manner, the east end of the third rail placed upon the car 
and shoved past the stake, and the three men proceeded to 
raise the west end. In doing so Anderson stood farthest 
east, and both Bingham and Dunlap were nearer the west 
end and the caboose. The rail was raised, the signal given, 
and the rail thrown toward the car. In some manner it 
rebounded, striking Anderson’s hand. Plaintiff’s theory 
was that the rail had not been pushed far enough so as to 
permit the west end to pass upon the flat car without strik- 
ing the caboose; that it was Bingham’s duty to see that it 
was in a safe position to throw; that he was so situated 
that he could see whether or not the rail, when thrown, 
would pass free of the caboose; that he failed to do so and 
that the rail when thrown did strike the caboose, and the 
accident was thereby caused. The plaintiff swears that the 
west end of the rail did strike the caboose, but in cross- 
examination it is shown that his only reason for saying 
so is that it is only upon that theory he can account for the 
accident, and that the statement was not based upon actual 
observation. There is testimony on the part of the rail- 
road company in regard to the length of the car, the posi- 
tion of the stake and the rail, and the length of the rail 
itself, which, if believed by the jury, would render it im. 
possible for them to find that the rail did strike the caboo «. 
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In this state of the evidence the court gave the following 
instruction: 

“Tf you find from the evidence that, when the plaintiff 
was loading the iron complained of in the petition, he was 
acting under the instructions of the section boss or road 
master, and was directed by him the way in which said iron 
should be loaded, and after one end had been placed upon 
the car told him to stop and go to the other end; and if at 
that time they were nearer the end of the rail that struck the 
caboose or freight train than he was, and had a better op- 
portunity of seeing whether the rail would pass the other 
car, and instructed him to go from one end to the other and 
throw it on the car, and if such injury was sustained while 
following out such instructions of the road master or sec- 
tion boss, the defendant would be liable for the same. 
Modified as follows: Provided you find the said plaintiff 
was under the control and absolutely subject to orders of 
the section boss or road master who was employed by de- 
fendant to control the plaintiff while engaged in the work 
said plaintiff was doing at time he was injured, and you find 
by acting under said orders said plaintiff was injured by 
the carelessness and negligence of defendant and its repre- 
sentatives while in charge of the authority placed in him by 
defendant. You will find for plaintiff if he was in the use 
of ordinary care when he was injured.” 

The object of this instruction seems to have been to give 
the whole law to the jury upon this theory of the case. It 
will be observed that in it the court assumes as an estab- 
lished fact that the rail did strike the caboose, the language 
being: “If at the time they were nearer the end of the rail 
that struck the caboose or freight train than he was, and had 
a better opportunity of seeing whether the rail would pass 
the car.” The word “if” had the effect of submitting to 
the jury the question of the position of the men and their 
powers of observation, but did not qualify the clause in 
regard to the rail striking the caboose, leaving that question 
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of fact, upon which the evidence was conflicting, as assumed 
by the court and nowhere by the instructions left to the de- 
termination of the jury. The instruction was erroneous in 
this particular. It was objectionable also as being vague in 
its expression, and ambiguous. The last, sentence, “ You 
will find for the plaintiff if he was in the use of ordinary 
care when he was injured,” standing as it does alone, might 
lead the jury to infer, in connection with the assumption in 
regard to the fact of the rail striking the caboose, that the 
question of plaintiff’s contributory negligence was the only 
one left for their consideration. 

It is said by the defendant in error that the general ef- 
fect and tenor of the instructions were very favorable to the 
plaintiff in error. This is true, but an erroneous instruc- 
tion is not cured by giving another stating the law correctly, 
nor by stating it too strongly for the other party. <A re- 
view of the instructions discloses a very peculiar state of 
affairs. Under the rule as laid down in Chicago, St. P., i. 
& O. R. Co. v. Lundstrom, 16 Neb., 254, and Sioux City & 
P..R. Co. v. Smith, 22 Neb., 775, Bingham certainly occu- 
pied towards Anderson the relation of a vice-principal. 
By the first instruction given‘at the request of the plaintiff 
that question was left to the jury under the instruction that 
to hold the defendant responsible the jury must find that 
the section boss had control of and charge over the men, 
and authority to employ and discharge men. By the mod- 
ification of the second instruction the jury was told that 
the plaintiff must be under the control of, and absolutely 
subject to the orders of, the section boss or road master. 

By the first instruction given by the court of its own 
motion the jury was told that to sustain the action it 
must find that plaintiff was acting under proper and legit- 
imate orders of the section boss and road master who were 
the regularly constituted representative agents of the de- 
fendant company, provided they had power to control and 
direct plaintiff’s movements; and later on, in the same in- 
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struction, that the plaintiff must be absolutely under the 
direction and control of the boss. Then, at the request of 
the defendant, the jury was told point blank that the evi- 
dence showed Bingham and Dunlap to be fellow-servants ; 
and again, that a section foreman is a fellow-servant where 
he works with the laborers, and his business was not en- 
tirely that of direction and supervision. 

It was also urged that the railroad company was negli- 
gent in not providing sufficient lights and in not having 
on hand a sufficient force of men to safely load the rails. 
By the second and third instructions given by request of 
the railroad company the jury was told that there could be 
no recovery upon that ground, because there was no evi- 
dence that Anderson made any objection to proceeding with 
the work under the circumstances; yet by other instructions 
the jury is told again and again that if the plaintiff was 
injured while carrying out the orders of his superiors it 
should find for the plaintiff, provided the injury was 
cause | by negligence of the defendant or defendant’s rep- 
resentatives. The rule in regard to negligence was no- 
where defined, except by the fifth and sixth instructions 
given by the court of its own- motion. By these instruc- 
tions the jury was told that it must find for the defend- 
ant, if it found that the defendant was in the exercise 
of ordinary care at the time. Nowhere, except in the ab- 
solute instructions, given at the request of the defendant, 
was the jury limited as to the acts which it might consider 
as negligent. ; 

Again, the jury was told in the fourth instruction that 
if it found the injury the result of an accident plaintiff 
could not recover. The term “accident” was not defined. 

We quite agree with the defendant in error, that instruc- 
tions were given greatly to his prejudice. The trouble is 
that the verdict was absolutely contrary to such instruc- 
tions, and taking the whole of the charge, the instructions 
were so conflicting, so vague, and so confusing that they 
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must have embarrassed rather than aided the jury. It 
would be a travesty upon justice to permit a verdict in 
favor of either party to stand when based upon such crude 
and conflicting statements and misstatements of the law. 


REVERSED AND REMANDED. 


Grorce B. Hovuanp v. C. B. Burrows. 
FILED OCTOBER 24, 1893. No. 5096. 


Pleading: OrpER STRIKING OUT PoRTION OF DEFENSE. A de- 
fendant has a right to set up his entire defense, and where such 
defense consists of @ series of acts, which together constitute one 
transaction, a portion of the same caunot be stricken out against 
his objections. 


Error from the district court of Madison county. 
Tried below before Norris, J. 


e 
The court below sustained a motion to strike out, as re- 
dundant, scandalous, and irrelevant, certain portions of. 
the answer. The ruling is assigned as error. The an- 
swer and motion are set out in the opinion. Reversed, 


Allen, Robinson & Reed, for plaintiff in error: 


Fraud may always be alleged where it exists and cannot 
be proved without being alleged, where it is germane to 
the issue and forms one of the cardinal facts constituting 
the defense. (Tepoel v. Saunders Co. Nat. Bank, 24 Neb., 
816; 8 Am. & Eng. Ency. Law, p. 653.) 

While it is competent to strike out redundant, scandalous, 
or irrelevant matter from a pleading, the party who makes 
the motion must be prejudiced thereby. (Sec. 125, Code; 
Cate v. Gilman, 41 Ia., 530; Martin v. Swearengen, 17 
Ia., 346; Molony v. Davis, 15 How. Pr. [N. Y.], 261.) 
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It was claimed in the court below that the matter 
stricken out under the first assignment of Burrows’ motion 
was rendered improper because it was alleged that in consid- 
eration of the fraud the parties had entered into a new con- 
tract which superseded the one induced by the fraud. The 
motion does not deny that this is proper defensive matter, 
but assails it as unnecessary to show or establish that de- 
fense. These objections are not grounds of a motion to 
strike. (Specht v. Spangenberg, 70 Ia., 488; Walker v. 
Pumplhrey, 48 N. W. Rep. [Ia.]}, 928.) 


Reese & Gilkeson and Wigton & Whitham, contra: 


A settlement by the parties after full knowledge of the 
alleged fraud is a complete bar to relief on the ground of 
the fraud. (Parsons v. Hughes, 9 Paige Ch. [N. Y.], 591; 
O'Dell v. Rogers, 44 Wis., 136, 181; Rogers v. Higgins, 
57 Ill., 244, 250; Adams v. Sage, 28 N. Y., 103, 109.) 

Testimony would, therefore, be inadmissible to impeach 
the note alleged in the answer to have been given as a re- 
newal of the notes claimed to have been obtained by fraud, 
because given with a full knowledge of all the facts con- 
stituting the alleged fraud. The allegations of fraud were, 
therefore, wholly unnecessary and redundant, and if al- 
lowed to remain would have been highly prejudicial to 
Burrows. But whether prejudicial er not, as such allega- 
tions were not necessary as the foundation of pertinent and 
proper testimony, they were rightly stricken out. (Hale v. 
Wigton, 20 Neb., 83; Coquillard v. Hovey, 23 Neb., 622; 
Columbus, H. &-G. R. Co. v. Braden, 11 N. E. Rep. 
[Ind.], 357; Davis v. Davis, 21 N. E. Rep. [Ind.], 1112, 
1114; Petree v. Fielder, 29 N. E, Rep. [Ind.], 272.) 


MaxweELL, C. J. 

This is an action to foreclose a mortgage on real estate. 
The petition is in the ordinary form. To this petition the 
defendant filed an answer as follows: 
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“And now comes the defendant and by way of amended 
answer to the petition of the plaintiff in this case says: 

“1, This defendant admits the making and delivery of 
the notes and mortgage sued on in this case and the re- 
cording of the latter. 

“2. That on and prior to the 14th day of July, 1887, 
the plaintiff was the owner and possessed, at Newman 
Grove, Nebraska, of a miscellaneous stock of second-hand 
merchandise, consisting of dry goods, boots, shoes, hats, 
caps, clothing, notions, groceries, and such other goods and 
general merchandise as are generally kept for sale aud sold 
in a retail country store, and which was worth at whole- 
sale prices at said time not to exceed the sum of $2,787, as 
the said plaintiff then and there well knew. Said stock of 
merchandise was at said time stored in a store-room, securely 
boxed and packed, and secure from examination or inspec- 
tion by this defendant, except a few hundred dollars’ worth 
of the best part thereof, which was displayed on the shelves 
of said store-room and could be examined. Said stock of 
merchandise had been traded for by the plaintiff at Rising 
City, Nebraska, in the month of May, 1887, and at said 
time a pretended invoice of them had been made at their 
alleged wholesale value by some one to this defendant un- 
known, at the instance and request of the plaintiff, which 
pretended invoice was wholly false, fraudulent, aud untrue, 
and greatly in excess of the actual wholesale value of said 
merchandise, as the said plaintiff, at the time of the transac- 
tions hereinafter stated and alleged, well knew. That on or 
about the said 14th day of July, 1887, the said plaintiff 
began negotiating with this defendant for the sale to him 
of the said stock of merchandise, and then and there, for 
that purpose and to that end, falsely, fraudulently, and well 
knowing the same to be untrue, represented and stated to 
this defendant that said stock of merchandise was a first- 
class, fresh, A No. 1 stock of merchandise, free in all re- 
spects from any defects or impairments; that it had been 
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purchased at wholesale less than a year prior to that time 
and that he, the said plaintiff, would warrant the same in 
all respects as being a good fresh, A No. 1 stock of mer- 
chandise; that all of said merchandise in boxes was as good 
as that displayed on the shelves, and that the latter was a 
* fair sample of the former, and that he would warrant and 
guarantee to this defendant the correctness in all respects of 
said pretended invoice of said stock of merchandise, which 
said invoice he then exhibited to this defendant, showing 
said stock of merchandise to be of the wholesale value of 
$8,808.84, and stating and representing at the time to this 
defendant, fraudulently and falsely, and well knowing the 
same to be false and untrue, for the purpose of inducing 
this defendant to purchase said stock of merchandise; that 
said invoice was in all respects true and correct, and genu- 
ine, and fairly represented the wholesale value of said stock 
of merchandise; that at said time that part of said stock 
of merchandise which was displayed on the shelves of said 
store building was the best part thereof, and was so dis- 
played by the procurement of the plaintiff to mislead this 
defendant, and induce him to believe that the part thereof 
in boxes was of the same quality and value; that relying 
upon the trathfulness of the said several representations, 
statements, warranties, and guaranties so made to him as 
aforesaid by the plaintiff, and believing them to be true, 
and believing said part of merchandise in boxes was of the 
same quality and value as that part thereof displayed in 
the shelves of said store building, this defendant was in- 
duced thereby to purchase and did purchase of said plaint- 
iff said stock of merchandise at the agreed sum of $8,808.84, 
the sum which the said plaintiff had so falsely and fraud- 
ulently represented and stated to this defendant that said 
stock of merchandise was worth at wholesale value. This 
defendant paid the plaintiff for said stock of merchandise 
as follows: ‘discount of twenty-five per cent off of said 
sum pursuant to contract, $2,202.21; conveyance of real 


Vou. 38] SEPTEMBER TERM, 1893. 123 


Hovland v. Burrows. 


estate at the agreed sum of $1,300; and credit for goods pre- 
viously sold from said stock, $503; and for the remainder 
this defendant gave the plaintiff his negotiable promissory 
note, payable at a future date” That this defendant would 
not have purchased of said plaintiff said stock of mer- 
‘chandise, or made said payments, or given said promis- 
sory note, but for said false and fraudulent represen- 
tations, statements, warranties, and guaranties of said 
plaintiff so made to him, which he relied on and believed 
to be trne at the time. This defendant alleges and charges 
the fact to be that each and all of said representations, state- 
ments, warranties, and guaranties so made to him by plaint- 
iff were, when made, and are now wholly false and untrue 
and fraudulent, and were known by the plaintiff to be false, 
fraudulent, and untrue when so made; and they were made 
by him for the sole purpose of misleading and defrauding 
this defendant into purchasing said stock of merchandise ; 
and he was thereby induced to make such purchase and pay- 
ments and give said promissory notes by reason thereof; that 
in truth and in fact the said stock was not a first-class, 
fresh, A No. 1 stock of merchandise, and was not free in 
all ‘respects or in any respect from defects or impairment; 
but on the contrary the same was rotten, old, shelf-worn, un- 
salable, and a condemned stock of merchandise and did not 
have merchantable value to exceed the sum of $2,787, as the 
plaintiff then and there well knew; that said stock had been 
purchased many years prior to the said 14th day of July, 
1887, and consisted of condemned, impaired, defective, and 
unsalable remnants and refuse articles of merchandise, as 
said plaintiff at the time well knew; that said pretended in- 
voice was not a true, correct, or honest invoice of said stock, 
or of the wholesale value thereof, and the goods in boxes 
were not of the quality or value of those displayed on the 
. shelves, but were much inferior and of but little value, all 
of which was to the plaintiff well known and to this 
defendant unknown at the time of making said contract of 
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purchase; that in drawing the notes given to secure the de- 
ferred payments of said stock of merchandise the said 
plaintiff designedly and fraudulently neglected to deduct 
therefrom the said twenty-five per cent discount as afore- 
said and fraudulently and designedly included the same in 
said notes; that the sole and only consideration of the note 
and mortgage sued on in this case are said notes above 
mentioned, of which the note in suit is a renewal, and 
given under the circumstances and for the purpose here- 
inafter stated; that shortly after the purchase of said 
stock of merchandise of the plaintiff, this defendant dis- 
covered the said fraud that had been practiced on him by 
the plaintiff and annulled the said contract of purchase of 
said stock of merchandise, and he and the said plaintiff 
then and there, and in consideration thereof, made and en- 
tered into a new and different contract with reference to 
said stock of merchandise, whereby they annulled, canceled, 
and set aside said contract. of purchase of said stock of 
merchandise by this defendant, agreed that said stock of 
merchandise did not exceed in value the sum of $3,000 at 
any time, and that this defendant should thereafter hold 
said stock of merchandise for the plaintiff and as his prop- 
erty until an opportunity presented itself for the plaintiff 
to trade said stock to some third person in conjunction with 
another stock then owned by this defendant separately 
for other property ; that some time in the month of April, 
1888, the exact: time this defendant cannot state, the 
plaintiff represented and stated to this defendant that they, 
the plaintiff and this defendant, could trade their respective 
stocks together, one of which was the stock of merchan- 
dise aforesaid, to one Isaac Peed, of Pierce county, Ne- 
braska, for land and live stock, and at the solicitation of 
the plaintiff, this defendant went with the plaintiff to 
Pierce county to consummate said trade with the said Isaac 
Peed; while there the plaintiff traded said stock of mer- 
chandise referred to to said Isaac Peed for real estate, and 
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this defendant traded his stock of merchandise, previously 
and separately owned by him, to said Isaac Peed for real 
estate and live stock, and at the plaintiff’s request this de- 
fendant delivered both of said stocks to said Isaac Peed. 
Thereafter and some time in the month of April or May, 
1888, the exact time this defendant cannot state, the said 
Isaac Peed having failed to execute his conveyances of 
said real estate to the plaintiff and defendant respectively, 
as he had agreed to do, this defendant, at the request of the 
plaintiff, went to the residence of said Isaac Peed, in said 
Pierce county, Nebraska, to procure said conveyances, and 
he then and there ascertained that said conveyances had, at 
the instance of the plaintiff, been made and executed to this 
defendant, as grantee, and not in severalty.to the plaintiff 
and defendant, as they should have been executed. This 
defendant took said conveyances to the plaintiff at Norfolk, 
Nebraska, and called the plaintiff’s attention to the fact that 
he, this defendant, had been made the sole grantee therein, 
and the plaintiff then stated to him, as the fact was and is, 
that he, the said plaintiff, had caused the said Isaac Peed to 
make said conveyances of said real estate to this defendant 
as sole grantee thereof because he, the plaintiff, desired this 
defendant to hold the nominal title to all of said real estate 
procured of said Isaac Peed by the plaintiff and this defend- 
ant as aforesaid, and to execute to the plaintiff the note and 
mortgage sued on as an accommodation to him for short time 
in business ; and this defendant alleges that then and there 
the said plaintiff stated and represented to this defendant 
that he desired this defendant to make and deliver to him, 
the plaintiff, the note aud mortgage sued on in this case as 
a matter of business accommodation, to the end that he, the 
plaintiff, might use said note and mortgage as collateral | 
_ security in obtaining money to start a bank with, and they 
should be returned to this defendant before maturity by 
the said plaintiff, at which time the plaintiff woud take a 
conveyance for his part of said real estate; and the defend- 
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ant says that same were executed and delivered by him. 

to the plaintiff wholly without any consideration what- 
“ever, and as a mere matter of temporary business accom- 
dation as aforesaid. 

“3. This defendant alleges that said note and mortgage 
sued on are, and ever have been, wholly without any con- 
sideration whatever; that no consideration therefor ever 
moved from the plaintiff to the defendant therefor. 

‘4, That on or about the 27th day of November, 1888, 
the said plaintiff received of this defendant ten promissory 
notes made by third parties to this defendant for collection,. 
agreeing with this defendant at the time to account to him: 
therefor and for the preceeds thereof, which said promissory 
notes and the interest thereon now amount to fully $1,000;. 
and that the said plaintiff, before the commencement of this. 
case, collected said promissory notes, and wrongfully and 
unlawfully converted the proceeds thereof to his own use. 
and benefit, and now refuses, and at the beginning of this 
case did refuse, to account for or pay over the proceeds of 
said promissory notes to this defendant, although this de- 
fendant has frequently demanded of him todo s0,  Whiere- 
fore this defendant says there is, and was at the com- 
mencement of this case, due and owing to him from said. 
plaintiff on account of said notes and their proceeds by- 
collections the sum of $1,000, with ten per cent interest. 
thereon from said Jast named date, for which, with interest, 
he prays judgment against the plaintiff. 

“5, That on or about the 15th day of Apri], 1889, he- 
sold and conveyed to one Richard Colgraves a tract of real 
estate in Nebraska for the sum of $1,200, the said plaint- 
iff transacting the business for him, and took in payment 
«therefor the promissory note of said Richard Colgraves ;. 
that the said plaintiff, in transacting the business, wrong- - 
fully and without authority, took said note payable to him- 
self and “hot to this defendant, with ten per cent interest 
per annum thereon, and has collected the same and applied 
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it to his own use and benefit, whereby he became and was 
indebted to this defendant in the sum of $1,500, which is, 
and was at the commencement of this suit, due and unpaid, 
and for which sum, with interest thereon, this defendant 
prays judgment against the plaintiff. 

“6, That the plaintiff is indebted to him in the sum of 
$1,300, with seven per cent interest thereon from the 14th 
day of July, 1887, for and on account of certain real estate 
situate in the old town of Newman Grove, Shell Creek pre- 
cinct, Madison county, Nebraska, sold and conveyed by 
this defendant unto the plaintiff on or about the 14th day 
of July, 1887, at the instance and request of the plaintiff, 
which said real estate was then and is now of the actual 
value of $1,300, and which sum, with interest aforesaid, the 
said plaintiff then and there undertook and promised to pay 
to this defendant, but has hitherto wholly failed and neg- 
lected, and still fails and neglects, to pay, though the same 
is long past due, and is still the property of this defendant. 

“7, That each and all the matters and things herein 
pleaded arise out of the contract aud transactions pleaded 
and set forth in the petition in this case, and are connected 
with the subject of this action. 

“8. Wherefore this defendant prays judgment against 
the plaintiff for the sum of $3,800, with interest and costs 
of suit.” 

Whereupon the plaintiff moved to strike out of the an- 
swer the following: 

1. ‘And which was worth at wholesale prices at said 
time not to exceed the sum of $2,787, as the said plaintiff 
then and there well knew. Said stock of merchandise was at 
said time stored in a store- room, securely boxed and packed, 
aud secure from examination or inspection by this defend- 
ant, except a few hundred dollars’ worth of the best part 
thereof, which was displayed on the shelves of said store- 
room, and could be examined. Said stock of merchandise 
had been traded for by the plaintiff at Rising City, Ne. 
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braska, in the month of May, 1887, and at said time a 
pretended invoice of them had been made at their alleged 
wholesale value by some one to this defendant unknown, 
at the instance and request of the said plaintiff, which pre- 
tended invoice was wholly false, fraudulent, and untrue, and 
greatly in excess of the actual wholesale value of said 
merchandise, as the said plaintiff at the time of the trans- 
actions hereinafter stated and alleged well knew. That 
on or about the said 14th day of July, 1887, the said 
plaintiff began negotiating with. this defendant for the sale 
to him of the said stock of merchandise, and then and 
there, for that purpose and to that end, falsely, fraudulently, 
and well knowing the same to be untrue, represented and 
stated to this defendant that said stock of merchandise was 
a first-class, fresh, A No. 1 stock of merchandise, free in 
all respects from any defects or impairments; that it had 
been purchased at wholesale Jess than a year prior to that 
time, and that he, the said plaintiff, would warrant the 
same in all respects as being a good, fresh, A No. 1 stock 
of merchandise; that all of said merchandise in boxes was 
as good as that displayed on the shelves, and that the latter 
was a fair sample of the former; and that he would war- 
rant and guaranty to this defendant the correctness in all 
respects of said pretended invoice of said stock of mer- 
chandise, which said invoice he then exhibited to this de- 
fendant, showing said stock of merchandise to be of the 
wholesale value of $8,808.84, and stating and representing 
at the time to this defendant, fraudulently and falsely, and 
well knowing the same to be false and untrue, for the pur- 
pose of inducing this defendant to purchase said stock of 
merchandise, that said invoice. was in all respects true and 
correct and genuine, and fairly represented the wholesale 
value of said stock of merchandise; that at said time that 
part of said stock of merchandise which was displayed on 
the shelves of said store building was the best part thereof, 
and was so displayed by the procurement of the plaintiff. 
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to mislead this defendant, and induce him to believe that 
the part thereof in boxes was of the same quality and value; 
that, relying upon the truthfulness of the said several rep- 
resentations, statements, warranties, and guaranties so made 
to him as aforesaid by the plaintiff, and believing them to 
be true, and believing said part of merchandise in boxes 
was of the same quality and value as that part thereof dis- 
played onthe shelves of said store building,” beginning in 
line 14 and ending in line 61 of said answer. 

2. “Was induced thereby to purchase and,” in line 62. 

3. “Thesum which the plaintiff had so falsely and fraud- 
ulently represented and stated to this defendant that said 
stock of merchandise was worth at wholesale value,” in 
lines 64 to 66. 

4. “That this defendant would not have purchased of 
said plaintiff said stock of merchandise, or made said pay- 
ments or given said promissory notes, but for said false 
and fraudulent representations, statements, warranties, and 
guaranties of said plaintiff so made to him by said plaint- 
iff as aforesaid, which he relied on and believed to be true 
at the time. This defendant alleges and charges the fact to 
be that each and all of said representations, statements, 
warranties, and guaranties so made to him by the plaintiff 
as aforesaid were when made and are now wholly false and 
untrue and fraudulent, and were known by the said plaint- 
iff to be false, fraudulent, and untrue when so made, and 
they were made by the plaintiff for the sole purpose of 
misleading and defrauding this defendant into purchasing 
said stock of merchandise, and he was thereby induced to 
make such purchase and payments and give said prom- 
issory notes by reason thereof; that in truth and in fact 
the said stock of merchandise was not a first-class, fresh, 
A No.1 stock of merchandise, and was not free in all 
respects from defects or impairments; but on the contrary 
the same was rotten, old, shelf-worn, unsalable, and a 
condemned stock of merchandise, and did not have mer- 

13 
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chantable value to exceed the sum of $2,787, as the plaintiff 
then and there well knew. That said stock of merchan- 
dise had been purchased many years prior to the 14th day 
of July, 1887, and consisted of condemned, defective, and 
unsalable remnants and refuse articles of merchandise, as 
said plaintiff at the time well knew; that said pretended 
invoice was not a true, correct, or honest invoice of said 
stock of merchandise, or the wholesale value thereof, as 
said plaintiff then and there well knew, and the goods 
in boxes were not of the quality or the value of those 
displayed on the shelves, but were much inferior and of 
but little value, all of which was to the plaintiff well known 
and to this defendant unknown at the time of the making 
of said contract of purchase,” in lines 72 to 104. 

5. “Designedly and fraudulently,” in line 107. 

6. “Fraudulently and designedly,” in line 109. 

7. “Discovered the said fraud that had been practiced 
on him as aforesaid by the plaintiff, and annulled the said 
contract of purchase of said stock of merchandise, and he,” 
in lines 116, 117, and 118. 

8. ‘*And in consideration thereof,” in line 119. 

Because the same are redundant, scandalous, and irrelevant. 
Which motion was sustained, and this is the first error as- 
signed. 

We think the court erred in sustaining the motion. 
The matter set forth in the answer is a part of the trans- 
action set up as a defense. Under the Code system of 
pleading it is not necessary to state a cause of action or de- 
fense in any particular form. The facts are to be stated. 
All that the law requires is that there shall be a cause 
of action or defense. It looks at the real rights of the 
parties and aims at the protection and enforcement of 
such rights. In the case at bar the defendant set up the 
whole transaction by which he claims that he was de- 
frauded. This he had a right to do, and the court should 
not have stricken out a part of his defense. By doing so it 
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destroyed the whole. The court also erred in withdrawing 
certain matters from the jury ; but it is unnecessary to dis- 
cuss that branch of the case. As the defendant below was 
deprived of his defense, there must be a new trial. The 
judgment of the district court is reversed and the cause re- 
manded for further proceedings, 


REVERSED AND REMANDED. 


Rozsert Kyp, SHERIFF, v. Gace County, 
FILED OcTOBER 24, 1893. No. 6434. 


Sheriffs: ComPENSATION oF JAILER: CounTirs. The sheriff is ex 
officio jailer of his county. He may, if he so elect, appoint a 
jailer who shall be a deputy, and take the oath required by law. 
The jailer is not paid a salary, but is allowed for the board and 
care of prisoners actually confined in the jail, and ‘‘ where there 
are prisoners confined in the county jail, one dollar and fifty 
cents per day,” to be paid by the county. 


ERROR from the district court of Gage county. Tried 
below before Busy, J. 


Alfred Hazlett and DL. M. Pemberton, for plaintiff in 
error. , 


R. W. Sabin, contra. 


MAXWELL, C. J. 


This is an action upon an account. The plaintiff alleges 
in his petition that he is now and has been the duly elected 
and qualified sheriff of said defendant since January 7, 
1892, and that the said defendant is a corporation under 
the laws of Nebraska, having a population of over 25,000 
people; that the defendant is indebted to plaintiff in th: 
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sum of $3,096.93, with interest thereon at the rate of — 
per cent per annum from the day of , A. D. 
1893, as money due and unpaid on a certain account, a 
true copy of which said account is attached, the said 
itemized account being for moneys due this plaintiff from 
said defendant for fees due him as sheriff of Gage county, 
Nebraska, for moneys advanced for transporting prisoners, 
and for board of prisontrs at the request of the defendant; 
that said account sued on in this action was disallowed in 
part, as shown by the county clerk’s transcript, from which 
disallowance the plaintiff has appealed according to law. 
No part of said account has been paid, and there is now due 
thereon from defendant to plaintiff the said sum of $3,096.98, 
with interest as above set forth, for which, with costs of suit, 
plaintiff asks judgment against said defendant. 

To this petition the county filed an answer as follows: 

“Now comes the said defendant, and for answer to 
plaintiff’s petition herein alleges: 

“1. It admits that the plaintiff is the duly elected sher- 
iff of said defendant since January 7, 1892, and that said 
defendant is a corporation having a population of over 
25,000 people. 

“2, Defendant admits that that portion of plaintiff's 
bill, as shown by the petition and the bills and record of 
the proceedings of the board of supervisors attached 
thereto, marked ‘Custody of Prisoner,’ was wholly disal- 
lowed and rejected by the board of supervisors at their 
regular session, as shown in plaintiff’s petition, amounting 
to the sum of $538.50. 

“3. Defendant alleges that the sum of $538.50 was al- 
lowed to Robert R. Kyd, the son of plaintiff, for the same 
period of time as jailer of said county, with plaintiff’s 
knowledge and consent, and that said plaintiff is estopped 
from claiming the same thing for himself, 

“Wherefore defendant asks that said action be dismissed 
at plaintiff’s costs,” 
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There is also a transcript of the record containing item- 
ized accounts and the report of the board of supervisors, as 
follows: 

“The committee on settlement with county officers re- 
ported and recommended the allowance of certain claims, 
among which were the following: 

16. Robert Kyd, sheriff’s fees and charges, third 


Quarter 792 ......scesccconcsenssecsrsrsssssenessonsce $297 90 
17. Robert Kyd, sheriff’s fees and charges, 

fourth quarter ’92..........sssecessesrenes ilelseanee 715 35 
18. Robert Kyd, sheriff’s fees and charges, first 

Quarter 793 ....cecoesscoesccevescsceeecssecesrassees 1,174 76 
19. Robert Kyd, sheriff’s fees and charges, sec- 

ond quarter 793 .....ssccseccseesere sGaddsoavcansiie 908 92 


“Tt was moved by Supervisor Cully to adopt the report 
of the committee. It was moved by Supervisor Brown to 
amend by adopting the report with the exception of certain 
claims for discount. The amendment carried, and the 
question as amended carried. 

“Fripay, July 14, 1893. 

“Tt was moved by Supervisor Spencer that the county 
attorney be instructed to look over the bills allowed yes- 
terday by the committee on settlement with county officers, 
and that he ascertain and report to this board if he finds, 
in his judgment, that there are any claims allowed which 
are not proper and legal. Carried. 

“Tt was moved by Supervisor McClun that that part of 
the report of the committee on settlement with county of- 
ficers relating to fees and salaries of county officers, depu- 
ties, and clerks, which were adopted yesterday, be Eeconsid: 
ered. Carried. 

“Tt was moved by Supervisor McClun to refer those 
claims back to the committee on settlement with county 
officers for correction in accordance with the opinion of the 


county attorney. ‘Carried. : 
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“ The committee on settlement with county officers made 
the following supplemental report : 

«We have examined the claims of officers, deputies, and 
clerks referred to us, and would recommend as follows: 
That the charge by Robert Kyd, sheriff, in his several bills 
for the custody of prisoners be disallowed, as follows: For 
custody of prisoners third quarter of 1892, $129; for same 
in fourth quarter of 1892, $138; for same in first quarter 
of 1893, $135; for same in second quarter of 1893, 
$186.50; and we further recommend that his bills be al- 
lowed at the following amounts: No. 16, at $168.90; No. 
17, at $577.35; No. 18, at $1,039.76; No. 19, at $772.42.’ 

“Ou iotion the report of the committee was adopted.” 

The principal question involved is the right of the plaint- 
iff in error to recover as jailer. 

Section 42, chapter 28, Compiled Statutes provides: 
“That in counties having over 25,000 inhabitants the 
county treasurer shall receive the sum of three thousand 
($3,000) per annum, and shall be furnished by the county 
commissioners, the necessary clerks or assistants, whose 
combined salary shall not exceed the sum of two thousand 
four hundred ($2,400) dollars per annum. The sheriff 
shall receive the sum of two thousand five hundred ($2,500) 
dollars per annum, also the necessary jail guard and one 
deputy, and the salary of such deputy shall be nine hun- 
dred ($900) dollars per annum.” 

The sheriff is invested with the general control of the 
jail of his county, and is required by statute to visit it and 
examine into the condition of each prisoner at least once in 
each month and once during each term of district court. 
He is not required to act as jailer, however, unless he elect 
to act as such in person. He may appoint a deputy, who 
is required to take the necessary oath before entering upon 
the duties of his office. The county board of each county 
is invested with the general supervision of the jails, sub- 
ject, hewever, to the rules and regulations prescribed by the 
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district court. Taking these several provisions together, 
we find no authority for the allowance of a salary to 
either the sheriff or the deputy as jailer. The jailer is al- 
lowed compensation for boarding and care of prisoners and 
for fuel, lights, washing, and clothing necessary for the 
comfort of state prisoners. The county board of each 
county is required to provide suitable means for warming 
the jail and its cells or apartments, frames and sacks for 
beds, night buckets, and permanent fixtures and repairs as 
may be prescribed by the district judge. The sheriff or 
jailer is to be paid a reasonable compensation for the board 
of prisoners committed to the county jail, and no discrimi- 
nation is to be made between those committed for violation 
of the criminal laws of the state and the penal ordinances 
of the city, except that the city will be liable to the county 
for persons imprisoned under its ordinances. (County of 
Douglas v. Coburn, 34 Neb., 351.) Where there are pris- 
oners confined in tlie county jail he is entitled to one dollar 
and fifty cents per day, to be paid by the county. As no 
allowance was made for this service in the court below, the 
judgment of the district court is reversed and the cause re- 
manded for further proceedings. 


REVERSED AND REMANDED. 


GERMAN-AMERICAN INSURANCE ComPANY OF NEW 
YorxK y. JonN A. BucksraFr. 


FILED OCTOBER 24, 1893. No. 4146. 


1, Oral Agreements of Attorneys: ARBITRATION: EVIDENCE: 
PRACTICE. Oral agreements of attorneys, entered into out of 
court, to submit matters in suit to arbitration will not be en- 
forced when objection is made thereto. The only competent 
proof to establish an agreement made by an attorney in regard 
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to the disposition of a cause is the evidence of the attorney 
himself, his written agreement signed and filed with the clerk, 
or an entry thereof upon the records of the court. 

MAXWELL, C.J., dissenting. The policy contains a provision 
for the appointment of arbitrators to determine the amount of 
the loss. Under this provision arbitrators were appointed by 
each of the parties, who examined the propérty and made a re- 
port as to the amount of the loss. The appointment was au- 
thorized by the policy, and did not depend for its validity on 
the oral agreement of the attorneys. In my view, therefore, 
the point decided is not applicable to the facts. 


2. Insurance: Tria: EVIDENCE OF ARBITRATION: INSTRUCTIONS. 
Where there is no competent evidence of an agreement of the 
parties to an action to submit their matters of difference to 
arbitrators, it is error to submit the question of an award to the 
jury. 

: BUILDING VACANT OR UNOCCUPIED: QUESTION OF Fact: 

InsTRucTIUNS. Whether a building covered by a policy of iu- 

surance is, or is not, vacant and unoccupied is a question of 

fact to be determined by the jury under proper instructions of 
the court. 


3. 


Error from the district court of Lancaster county. 
Tried below before CHAPMAN, J. 


The opinion contains a statement of. facts. 


Harwood, Ames & Kelly, for plaintiff in error: 


There was no competent proof of submission to arbitra- 
tors. Evidence of the oral agreement entered into by coun- 
sel was incompetent. (Sec. 7, ch. 7, Comp. Stats., 1889.) 


Chas. O. Whedon, contra, to sustain the proposition 
that the oral stipulation of the attorneys is binding, cited 
Burnham v. Smith, 11 Wis., 270. 

Where parties have submitted matters of difference to 
arbitrators of their own selection, and an award has been 
made in pursuance of such submission, the award will 
be deemed binding until set aside. (Tynan v. Tate, 3 Neb., 
388.) 
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Norvat, J. 


The defendant in error on and prior to the 21st day of 
October, 1887, was the owner of the Metropolitan Hotel 
building, situated on lots 16, 17, and 18, in block 45, in 
the city of: Lincoln, upon which there were in force poli- 
cies of insurance against loss by fire in the following 
named companies and amounts: The German-American 
Insurance Company, $1,500; The Liverpool & London & 
Globe Insurance Company, $3,000, and ‘the Fireman’s 
Fund Iusurance Company, $1,500. On the night of Oc- 
tober 21st.a fire occurred, and the building covered by the 
policies was partially destroyed. Proofs of loss were duly 
made by the insured, and the damages not being paid, the 
defendant in error brought suit against each of the com- 
panies. The policy in suit contained the following stipu- 
lations: 

“1, No liability shall exist under this policy for loss or 
damage in or on any vacant or unoccupied building, unless 
consent for such vacancy or non-occupancy be indorsed 
hereon. 

“2, If the risk be increased by any means without the 
consent of this company written hereon, this policy shall 
be void. 

“3, In no case shall the claim be for a greater sum than 
the actual damage to, or cash value of, the property at the 
time of the fire, nor shall the assured be entitled to recover 
of this company any greater proportion of the loss or dam- 
age than the amount hereby insured bears to the whole sum 
insured on said property, whether such other insurance be 
by specific or by general or floating policies, and without 
reference to the solvency or liability of other insurers.” 

The defendant answered, setting up the above conditions 
of the policy, and alleged, in substance, that at and prior 
to the time of the fire the building was vacant and unoc- 
cupied without the knowledge and consent of the defendant; 
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that when the policy was issued the building was used as a 
hotel, and that shortly before the loss it ceased to be used 
for that purpose, and without the knowledge or consent of 
the company was used for the purpose of storing furniture 
and articles of personal property, including bedticks con- 
taining straw, hay, and other combustible materials, 
thereby increasing the risk. The answer further avers that 
the total damage to the building by reason of the fire did 
not exceed $1,500, and sets up the existence, at the time of 
the fire, of a policy on this building for $1,500 issued by 
the Fireman’s Fund Insurauce Company, and also a policy 
for $3,000 issued by the Liverpool & London & Globe In- 
surance Company. 

The plaintiff for reply admits the existence of the two 
policies mentioned in the answer, and denies all other alle- 
gations contained in the answer. 

Subsequently the plaintiff filed a supplemental petition 
alleging, in effect, that since the commencement of the ac- 
tion the matters in controversy had ..been, by agreement of 
parties, submitted to John Fraas and James Tyler, as ar- 
bitrators, to ascertain and adjust the loss, who thereupon 
adjusted the damages and made their report in writing, a 
copy of which is set out in the answer as follows: 

“ LINCOLN, Nres., March 7, 1889. 

“The undersigned, being appointed arbitrators to adjust 
the loss caused by fire on the veneered building on the cor- 
ner of Oand Eighth streets, owned by J. A. Buckstaff, 
find the following amount of damages: $2,981.50. 

“Joun FRraas, 
“James TYLER.” 

The plaintiff alleges that the defendant has not paid the 
amount of the award, nor any part thereof. 

The defendant answered the supplemental petition by a 
general denial. 

There was a trial to a jury, with verdict for the plaintiff 
in the sum of $847.41, 
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On the trial the plaintiff put in evidence the so-called 
award. The defendant objected to its being received in 
evidence for the reason that the same is incompetent and 
irrelevant, which objection was overruled, and an exception 
taken. 

Counsel for plaintiff in error contend that there was 
no arbitration, and no competent evidence was introduced 
on the trial to establish an agreement to arbitrate. The 
only proof tending to show a submission to arbitration 
was the testimony of the plaintiff Buckstaff, and that of 
Mr. Whedon, one of his attorneys. The testimony of Mr. 
‘Whedon is to the effect that, during the pendency of the 
suit, he entered into au oral agreement with Mr. Ames, one 
of the attorneys for the defendant, for the submission of 
the matters in dispute to arbitrators, by the terms of which 
each party was to select an arbitrator, and the two thus 
chosen were to ascertain the amount of damages done to 
the building by the fire, and if unable to agree they were 
authorized to choose a third person to act with them; that 
pursuant to such agreement the cause was continued over 
aterm of court; and that John Fraas and James Tyler were 
selected as arbitrators, who made report as above set forth. 

Mr. Buckstaff’s testimony touching the matter of arbi- 
tration is‘as follows: 

Q. Now what occurred? What did you do in respect to 
adjusting this loss, the arbitration? 

A. Mr. Ames and I had a conversation with regard to 
that. He said he didn’t want any lawsuit. 

Q. State the facts. What was done about submitting 
this to arbitration? 

A. The case was to be tried. Mr. Ames and I had a 
talk over the matter, and he said he thought we could set- 
tle it without a lawsuit, and they would appoint a man and 
I could appoint a man, and they could go down there and 
see what the damage was, and he thought we could fix it 
up without a lawsuit; get the facts in the case, how much 
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the damage was. I selected Mr. Fraas, and Mr. Ames 
selected Mr, Tyler, an architect here. They went down 
there and figured on the loss and reported it to Mr. Whedon 
and Mr. Ames. 

The testimony of Mr, Whedon and the plaintiff was 
objected to, as incompetent, immaterial, and irrelevant, and 
not the best evidence, and not the method of proof pre- 
scribed by the statute. Exception was taken by the de- 
fendant to the overruling of the objection. 

It will be observed that the alleged agreement to arbi- 
trate was not reduced to writing, nor was such an agreement 
entered upon the records of the court. The question is, 
therefore, squarely presented, whether the oral promise of 
the attorney of the plaintiff in error to arbitrate the mat- 
ters in litigation could be proved by the testimony of the, 
person who heard the attorney make the agreement. 

Section 7, chapter 7, Compiled Statutes, provides that 
“An attorney or counselor has power: I. To execute, in the 
name of his client, a bond for an appeal, certiorari, writ of 
error, or any other paper necessary and proper for the pros- 
ecution of a suit already commenced. II. To bind his cli- 
ent by his agreement in respect to any proceeding within 
the scope of his proper duties and powers; but no evidence 
of any such agreement is receivable, except the statement of 
the attorney himself, his written agreement signed and filed 
with the clerk, or an entry thereof upon the records of the 
court,” etc. The language of this section is unambiguons, 
and its meaning is too plain to admit of more than one con- 
struction. A client is only bound by the oral stipulations 
of his attorney made out of court, when the same are estab- 
lished by the testimony of the attorney making the same. 
The purpose and object of the legislature in adopting the 
above section was to relieve the courts from enforcing oral 
agreements of attorneys entered into out of court, in regard 
to a matter pending in court, in al] cases except where the 
contract is established by the evidence of the attorney of the 
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client against whom it is sought to be enforced. The lan- 
guage used by the legislature is: “ No evidence of any such 
agreement is receivable except the statements of the attor- 
ney himself.” ‘Without doing violence to the language 
employed it cannot be construed to mean that an agreenient 
made by an attorney can be established by the testimony of 
others who were present and heard it. To hold that it can 
would be contrary to the spirit as well as the letter of the - 
statute. This court has more than once decided that verbal 
agrcements entered into between attorneys out of court re- 
lating to matters in litigation will not be recognized nor en- 
forced. (Rich v. State National Bank, 7 Neb., 201; Hay- 
len v. Missouri P. R. Co., 28 Neb., 660.) 

The testimony referred to was incompetent to establish 
an agreement to arbitrate, and the alleged award should not 
have been received in evidence. Its admission could not 
have been otherwise than prejudicial to the defendant on 
the question of the amount of damages that plaintiff sus- 
tained. The defendant introduced on the trial the proofs 
of loss, made, signed, and sworn to by the plaintiff recently 
after the fire, in which the total loss or damage was stated 
to be $2,500, and apportioned between the different com- 
panies carrying the risk as follows: Fireman’s Fund, $625 ; 
Liverpool & London & Globe, $1,250; and German- 
American, $625. The defendant further put in evidence a 
letter. written by Buckstaff to the company, transmitting 
the proof of loss, as well as his sworn statement furnished 
to an agent of the company shortly after the fire, in each 
of which the total loss was placed at $2,500. The plaintiff 
at the trial testified that the entire damage to the building 
was $3,500. He called other persons as witnesses who es- 
timated the total damages at $3,000. It is doubtless true 
that Mr. Buckstaff was not precluded from proving that 
his loss was greater than he had stated it to be in his letter, 
proofs of loss, and sworn statement. It was the province 
of the jury to determine from the entire testimony before 
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them the amount of damages to the building. In view of 
the conflicting character of the evidence upon this issue, 
the introduction of the report of the arbitrators, in which 
the damages were placed at $2,981.50, may have led the 
jury to adopt the amount stated by plaintiff's witnesses, 
rather than the sum admitted by Mr. Buckstaff to be his 
loss before suit was commenced, 

Where parties, by agreement, submit their matters of 
difference to arbitrators selected by themselves, the award 
made within the range of their appointment is binding 
upon the parties. The validity of an award rests upon an 
agreement to arbitrate, and the selection of arbitrators in 
pursuance of said agreement. The validity of the alleged 
award introduced in evidence depends upon an alleged 
oral agreement entered into out of court between the attor- 
neys of the respective parties, and such agreement, as we: 
have already shown, at least to our own satisfaction, has. 
no binding force. 

We have not failed to observe the provisions in the pol- 
icy in suit relating to arbitration. The policy stipulates, 
in effect, that in case the amount of loss is not agreed to, 
upon the written request of either party, the loss shall be. 
appraised by disinterested and competent persons, one to 
be selected by the company, and the other by the assured, 
and in case of their failure to agree, at the request of either 
party, the two so chosen may select a third person to act 
with them, and the award of any two in writing to be con- 
clusive as to the amount of damages, but that neither the- 
appraisal nor agreement to arbitrate should be construed as 
evidence of the validity of the policy, or of the company’s 
liability thereon. The policy contains the further clause- 
“that no suit or action against the company for the recov- 
ery of any claim, by virtue of the policy, shall be sustained 
in any court of law or chancery until after an award shall 
have been obtained, fixing the amount of such claim in the 
manner above provided,” ete, With no degree of success. 
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can it be maintained that the above terms of the policy give 
validity or force to the award in question. No arbitrators 
were chosen, nor has there ever been any submission of the 
question of damages to arbitration under the conditions of 
the policy. This is manifest from both the pleadings and ° 
evidence. The supplemental petition sets up that about 
the last of February, or the first of March, 1889, an agree- 
ment was entered into between the plaintiff and defendant 
whereby the case was continued over the February, 1889, 
term of court, and that each party should select one person 
as arbitrator, and that the person so chosen should ascer- 
tain, determine and state the amount of loss sustained by 
reason of the fire, and that in pursnance of said agreement 
the cause was continued, arbitrators weresselected, and they 
made their award in writing. There is no allegation in the 
pleadings that the submission to arbitrators was by virtue 
of the conditions of the policy. All the evidence shows. 
that the right to arbitrate depends solely upon the oral 
agreement of the attorneys heretofore mentioned. 

Upon the subject of arbitration the court gave the fol- 
lowing instruction, to which the defendant excepted at the 
time: F 

“Tn this case, evidence having been admitted before you 
touching the alleged award made by the persons selected by 
the plaintiff’s and defendant’s counsel to ascertain the ex- 
tent of plaintiff’s damage, you are instructed’as a matter 
of law that an award made in pursuance of an agreement. 
between parties touching their differences in litigation, 
where the parties have submitted their matters of difference 
to arbitrators of their own selection, and when the arbitra- 
tors act within the scope of their authority, becomes the act 
of the parties, and is decisive of their rights; and if you 
find from the evidence in this case that the defendant in- 
surance company authorized its attorneys to select James 
Tyler as an arbitrator to act on behalf of defendant in ap- 
praising the damage done to the plaintiff’s building, and 
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that said arbitrator proceeded to act in pursuance of such 
appointment and selection, in conjunction with the person 
selected by the plaintiff to perform a like service and duty, 
and made with such person a fair estimate of plaintiff’s 
damage, that defendant will be estopped thereby from dis- 
puting the correctness of such award, or the authority of 
such arbitrators to make and return thesame; and that said 
award, when regularly made and returned, will be binding 
upon the parties to this action touching all matters em- 
braced therein.” 

There being no competent evidence that the defendant 
agreed to submit the matters in litigation to arbitration, 
that question should not have been submitted to the jury 
to pass upon. Ineview of the evidence before the jury, no 
verdict, other than the one returned, could have been found 
without disregarding this instruction. 

Complaint is made of the giving of the third paragraph 
of the court’s charge to the jury, which reads as follows: 

“3. If you find from the evidence that plaintiff did not 
abandon the property covered by said policy of insurance, 
and that the same was not vacant at the time of said fire, 
your verdict will be in favor of plaintiff for such damage 
as you may find from the evidence he is entitled to re- 
cover.” 

The defendant submitted a request to charge, which em- 
braced the converse of the proposition stated in the forego- 
ing, which request was refused. It is contended that the 
third instruction is faulty, in that it omitted to define the 
meaning of the term “vacant and unoccupied” as used in 
the policy. The interpretation of the provisions of a 
policy of insurance, like those of other contracts, is for the 
court, and not for the jury. So it was a question of law 
for the court to determine what was meant by the above 
term “vacant and unoccupied” in the policy in suit; and 
whether or not the building was vacant and unoccupied 
was a question of fact for the jury to pass upon under 
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proper instructions of the court. If the instruction ob- 
jected to was the only one given by the court upon that 
subject, then its giving would be reversible error. 

The fourth instruction is as follows: 

“4, You are instructed that the policy of insurance pro- 
vides that if the premises insured become unoccupied 
without the assent of the defendant company indorsed 
thereon, then the policy should become void; and if you 
believe from the evidence that, at the time of the fire, the 

‘premises were wholly unoccupied without the assent of 
the defendant, the policy had become invalid, and you 
should find for the defendant. In determining, under the 
evidence, whether the premises became unoccupied before 
the fire and were vacant at the time of the fire, you are in- 
structed as a matter of law that, when the property in- 
sured is a hotel, the occupancy required under such a policy 
as this issuch occupancy as ordinarily attends a hotel, The 
word ‘unoccupied’ is to be construed in its ordinary and 
popular sense, and if you believe, from the evidence, that, 
after the making of the policy, the insured or his tenant 
had moved from the building in controversy, and entirely 
ceased to occupy the same at the time of the fire, then the 
policy became void. However, if you believe from the evi- 
dence that such yacancy was temporary only, and was oc- 
casioned by the fact that plaintiff’s tenant was, at the time 
of the fire, or a short time before, moving from said 
plaintiff’s building, and had not removed all his goods and 
furniture when the fire occurred, such removal would not 
render the premises vacant and unoccupied within the 
meaning of the policy of insurance, and your verdict in 
such case should be in favor of the plaintiff” 

We are of the opinion that the third and fourth instruc- 
tions, construed together, as they should be, fairly sub- 
mitted to the jury the question whether the plaintiff had 
violated the terms of the policy. 


14 
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As there must be a new trial, it will not be necessary to 
discuss the evidence, or to pass upon its sufficiency to sus- 
tain the verdict, The judgment‘is reversed and the cause 
remanded. 


REVERSED AND REMANDED, 


LiverPooL, & Lonpon & Guose Insurance Company: 
vy. JouHN A. BuckstTarr. 


FILED OcTOBER 24, 1893. No. 4145. 


1. Review: TRIAL To CoURT: ADMISSION OF INCOMPETENT TES- 
TIMONY. A cause tried without a jury will not be reversed for 
the admission of incompetent testimony. 


2. Insurance: BUILDING VACANT OR UnoccuPigp. A policy of 
insurance provided that it should be void if the premises be- 
came vacant or nnoccupied without the written consent of the 
company should be indorsed. The tenant occupying the insured 
building partially moved out the day before the fire, leaving in 
the building a portion of his furniture. Held, That the premises 
were not vacant or unoccupied within the meaning of the 
policy. 


Error from the district court of Lancaster county. 
Tried below before CHAPMAN, J. 


The facts are stated in the opinion, 


Harwood, Ames & Kelly, for plaintiff in error, contend- 
ing the building was vacant or unoccupied within the 
meaning of the policy and that the company is not liable, 
cited: Farmers Ins. Co. v, Wells, 42 O. St., 519; American 
Ins. Co. ». Padfield, 78 Ill., 167; Ashworth v. Builders 
Mutual Fire Co., 112 Mass., 422; Corrigan v. Connecticut 
Fire Ins. Co., 122 Mass., 298; Hina Ins. Co. v. Meyers, 
63 Ind., 238; Cook v. Continental Ins. Co.; 70 Mo., 610; 
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Dennison v. Phenix Ins. Co., 52 Ia., 457; McClure v. 
Watertown Fire Ins. Co., 90 Pa. St., 277; Keith v. Quincy 
Autual Fire Ins. Co., 10 Allen [Mass. }, 228. 


Chas. O. Whedon, contra. 


Norval, J. 


This is an action upon a fire insurance policy issued by 
the plaintiff in error upon the same building covered by 
the policy sued on in the case of German-American Insur- 
ance Co. v. Buckstaff, 38 Neb., 135, decided herewith. The 
stipulations in the policies are substantially alike, and the 
issues presented by the pleadings in the two cases are the 
same. By agreement of parties this cause was submitted 
to the trial court on the evidence taken in that suit. There 
was judgment for plaintiff in the sum of $1,694.82. 

What is said in the opinion in the case above referred to 
bearing upon the charge of the court does not apply to the 
case before us, nor will a cause tried to the court be re- 
versed for the admission of incompetent testimony. (En- 
yeart v. Davis, 17 Neb., 228; Willard v. Foster, 24 Neb., 
213.) 

It is claimed that the building was vacant and unoccu- 
pied without the consent of the company. The proof 
shows that when the policy was written, and from thence 
until about the time of the loss, the building was occupied 
and used as a hotel by one William Splain, a tenant of the 
plaintiff. The hotel was closed to the public on October 
20th, and the tenant moved out on that day or the following, 
and the building thereby became unoccupied, except a por- 
tion of the furniture and other personal property remained 
therein at the time of the fire, which occurred on the night 
of October 21st. As to just what amount of property was 
in the building when it burned the evidence is conflicting. 
That introduced by the plaintiff tends to prove that a consid- 
erable portion yet remained, while there is other evidence 
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which goes to show that all the personal effects belonging 
to the tenant were removed, except a table, some broken 
bedsteads, a few dishes, and a lot of broken crockery. 
There was also evidence to the effect that the tenant had paid 
up his rent to November 1st, while there is to be found 
other testimony contradicting this, and tending to show 
that Mr. Splain was in default in the paymeut of rent, and 
that a few days before the loss he was notified by the 
plaintiff to quit the premises. The plaintiff had not taken 
possession of the building, nor had he received the keys 
therefor from the tenant. Of course it was competent for 
the trial court to pass upon the conflicting evidence and 
determine what should be believed and what rejected. 
The finding being in favor of the plaintiff, we must regard 
as established every fact which the testimony in his favor 
tends to prove. 

Is the company relieved from liability for the loss by 
reason of the condition in the policy declaring the policy 
void if the insured premises, during the term of the in- 
surance, should become vacant or unoccupied without no- 
tice to, and consent of, the company in writing? 

In Springfield Fire & Marine Ins. Co. v. McLimans, 28 
Neb., 846, it was held that a temporary vacancy of a build- 
ing will not defeat a recovery upona policy. And therecan 
be no doubt, both upon reason and authority, that such is 
the rule. Some of the authorities hold that the vacancy 
of a building during the time necessary for the changing 
of tenants of the assured will be fatal under the ordinary 
terms and conditions in a fire insurance policy. But we 
are unwilling to go that far. It seems to the writer that 
such a temporary vacancy was a contingency contemplated 
by the parties, and against which the provision was not in- 
tended to apply. Many recent authorities so hold. 

In Hotchkiss v. Phenix Insurance Co., 76 Wis., 269, 
- Lyon, J., in construing the term “ vacant or unoccupied ”’ in 
an insurance policy, observes: “ Under certain circumstances 
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premises may be vacant or unoccupied, when under other 
circumstances premises in like situation may not be so 
within the meaning of that term in insurance policies. 
Thus, if one insures his dwelling house, described in the 
policy as occupied by himself as his residence, and moves 
out of it, leaving no person in the occupation thereof, it 
thereby becomes vacant or unoccupied. But if he insures 
it as a tenement house, or as occupied by a tenant, it may 
fairly be presumed, nothing appearing to the contrary, that 
the parties to the contract of insurance contemplated that 
the tenant was liable to leave the premises, and that more 
or less time might elapse before the owner could procure 
another tenant to occupy them, and hence that the parties 
did not understand that the house should be considered va- 
cant and the policy forfeited or suspended, according to its 
terms, immediately upon the tenant’s leaving it. This dis- 
tinction is made in some of the cases,—in Lockwood v. 
Middlesea Mutual Assurance Co., 47 Conn., 561; Whit- 
ney v. Black River Ins. Co., 9 Hun [N. Y.],39; 1 Wood, 
Ins., sec. 91, pp. 208~10, and cases cited.” 

The following sustain the above doctrine: Traders Ins. 
Co. v. Race, 29 N. E. Rep. [Ill.], 846; Home Ins. Co. 
v. Wood, 47 Kan., 521; Doud v. Citizens Ins, Co., 21 Atl. 
Rep., 505; Roe v. Dwelling House Ins. Co., 23 Atl., Rep. 
[Pa.], 718; American Central Ins. Co. v. Clarey, 28 Il. 
App., 195; City Planing & Shingle Mill Co. v. Merchants, 
Manufacturers & Citizens Mutual Ins. Co., 40 N. W. Rep. 
[Mich.], 777. 

We are satisfied that the trial court was justified in find- 
ing that the premises were not “vacant and unoccupied” 
within the meaning of that term in the policy. The judg- 
ment is 


AFFIRMED. 
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FiremMan’s Funp InsurANcE Company oF CALIFoR- 
NIA v. JOHN A. BucxstTaFF. 


FILED OCTOBER 24, 1893. No. 4147. 


1. Insurance: ProvIsIon oF PoLticy LIMITING TIME To Com- 
‘MENCE ACTION. An insurance policy contained a condition that 
no action thereon should be maintained unless brought within 
six months after the occurrence of the fire, and by another 
clause it wag stipulated that the loss should not become payable 
until sixty days after the proofs of loss are received by the com- 
pany. Held, That a suit upon the policy may be brought within 
six months from the expiration of the sixty days. 


2. Sufficiency of Evidence. Held, That the evidence is suffi- 
cient to sustain the judgment. 


Error from the district court of Lancaster county. 
Tried below before CHAPMAN, J. 


Harwood, Ames & Kelly, for plaintiff in error. 


Chas. O. Whedon, contra: 


The clause in the policy limiting the time to six months 
from date of fire within which suit should be commenced 
is not binding under the facts disclosed by the record. By 
the terms of the policy the loss was not payable until sixty 
days after the proofs of loss were received at Chicago, and 
as such proofs were not received until November 1, after 
the fire, the company was not bound to pay until after the 
expiration of the sixty days, and an action commenced be- 
fore January 1 would have been prematurely brought, and 
the assured had until July in which to commence action. 
The action was commenced May 4, and was within the 
time limited by the policy. (2 Wood, Fire Insurance, 
sec. 436; Iayor of New York v. Hamilton Fire Ins. Co., 
39 N. Y., 45.) 
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Norvat, J. 


This record presents one question not raised, nor consid- 
ered in the cases of the German-American Ins. Co. v. Buck- 
staff, 38 Neb., 135, and Liverpool & London & Globe Ins. 
Co. v. Buckstaff, 38 Neb., 146, and that is, whether the ac- 
tion is barred by the terms of the policy. One of the stip- 
ulations in the policy is as follows: 

“Tt is furthermore hereby expressly provided and mu- 
tually agreed that no suit or action against this company 
for the recovery of any claim by virtue of this policy shall 
be sustained in any court of Jaw or chancery * * * 
unless such suit or action shall be commenced within six 
months after the occurrence of the fire by reason of which 
the claim for loss or damage is made; and should any suit 
or action be commenced against this company after the ex- 
piration of the aforesaid six months, lapse of time shall be 
taken and deemed as conclusive evidence against the valid- 
ity of such claim, any statute of limitations to the contrary 
notwithstanding.” 

The policy also provides that the loss is not payable 
until sixty days after the proofs of loss have been received 
by the company at its office in Chicago, Illinois. It ap- 
pears that such proofs were furnished November 3, 1887; 
that the fire occurred on the 21st day of October of the 
same year, and this action was begun on the 4th day of 
May, 1888. ; 

When did the period of limitation commence to run? 
The identical question was before the court in German Ins. 
Co. v. Fairbank, 32 Neb., 750. It was there held that the 
limitation commenced to run from the time the loss is due 
and payable. Following that case, and the numerous au- 
thorities cited in the opinion, we must hold that the plaint- 
iff’s cause of action did not accrue until the expiration of 
sixty days after the proofs of loss were received by the 
company, and the action having been instituted within six 
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months after the expiration of this sixty days, the suit 
was not barred. 

This case was decided in the district court upon the evi- 
dence adduced on the trial of the German-American Insur- 
ance Company against this defendant in error, and upon 
which the decision was based in the Liverpool & London 
& Globe Insurance Company case. For the reasons stated 
in the opinion filed herewith in the latter case, the same 
judgment will be entered in this. 


JUDGMENT AFFIRMED, 


First NationaL BanK oF WyYMORE, APPELLANT, V. 
JaMEs D. MYERS ET AL., APPELLEES, 


FILED NovEMBER 8, 1893. No. 5250. 


Fraudulent Conveyances: ConsiDERATION. In a creditor’s 
bill to subject certain real estate of a debtor conveyed to third 
parties to the payment of a judgment upon the ground that there 
was no consideration, held, that a-sufficient consideration was 
proved, and the deed would be sustained. 


APPEAL from the district court of Gage county, Heard 
below before-Broapy, J. 


A. D. McCandless and Samuel J. Tuttle, for appellant. 
Griggs, Rinaker & Bibb and R, W. Sabin, contra, 


MaxweE tL, C. J. 


This is an action in the nature of a creditor’s bill, to set 
aside certain deeds made by Myers and wife to Charles B. 
Holt. The allegations of the petition as ground for relief 
are as follows: 


Vor. 38] SEPTEMBER TERM, 1893. 153 


First Nat. Bank of Wymore vy. Myers. 


“That on the 17th day of April, A. D. 1890, and be- 
fore the levy of the attachment and the rendition of a 
judgment in this case, the said James D. Myers and 
Myers, his wife, defendants, conveyed the following of the 
said above described property to one Charles B. Holt, to- 
wit: lot 9, in block 7, in the town of Odell; lot 7, in block 
10, in first addition to the town of Odell; lot 7, in block 
11, in first addition to the town’ of Odell; lots 5 and 6, in 
block 5, in second addition to the town of Odell; lots 4, 
5, 6, and 7, in block 6, in the second addition to the town 
of Odell; and the west one-half of the northwest quarter 
and the northeast quarter of the northwest quarter of sec- 
tion 19, in town 1, range 6, except one acre in the south- 
east corner of the forty acres described above, sold to Frank 
J. Truxaw; that on the 27th day of November, 1889, and 
before the levy of the attachment and the rendition of the 
judgment in this case, said James D. Myers, and 
Myers, his wife, defendants, conveyed lot 4, in block 2, in 
the town of Odell, to August Hein without consideration ; 
that on the 21st day of April, 1890, and before the levy 
of the attachment, and the rendition of the judgment in 
this case, said James D. Myers, and Myers, his wife, 
defendants, conveyed lot 8, in block 10, of the first addi- 
tion to the town of Odell to the defendant John E. Arm- 
strong without consideration.” And the following is the 
prayer: ‘The plaintiff therefore prays that said convey- 
ances from James D, Myers and wife to Charles B, Holt, 
and from James D. Myers and wife to John E, Arm- 
strong, and James D. Myers and wife to Mrs. Anna 
Synovic, and from James D. Myers and wite to August 
Hein may be canceled, set aside, and held for naught, and 
said property, free from said incumbrances, be declared to 
be the property of the defendant James D. Myers; and 
the sheriff of said county may sell the same under said 
order of sale as upon execution, and apply the proceeds 
thereof in satisfaction of plaintiff’s said judgment, interest, 
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and cosis; that the priority of liens of this plaintiff and 
the defendants McKinney, Hundley & Walker and 
Sprague, Warner & Co. may be determined, and the plaint- 
iff asks for such other and further relief as justice may re- 
quire.” 

It is unneeessary to set forth the answers. 

On the trial of the cause the court found the issues in 
favor of the defendants and dismissed the action, from 
which the plaintiff appeals, 

The testimony tends to show that Myers and Holt had 
heen quite intimately acquainted for fifty years or more, 
and seem to have heen friends. Holt resides in Tioga 
county, New York, and Myers at Odell, in this state. In 
the year 1886, Holt sent to Myers the sum of $4,600 to 
invest for him, at eight per cent. A part of this money 
was loaned out in various sums, and a part seems to have 
been used by Myers himself. This seems to have been 
known to Holt, and was perfectly satisfactory tohim. He 
seems to have had the utmost confidence in Myers, and 
there is nothing in this record tending to show that this 
confidence was misplaced. A son of Myers was a member 
of a mercantile firm, and the defendant guarantied certain 
debts of his son, and the attachments in this case were is- 
sued on such guarantied debts. Under the issues made by 
the pleadings the only question presented is, was there 
a consideration for the deeds in question? Upon this 
ground there is practically no dispute. The deeds were 
made in good faith to secure bona fide debts of Myers, 
and will be sustained. The case is argued in the appel- 
lant’s brief upon points not involved in the issues, and 


they will not be considered. The judgment is right and 
it is 


AFFIRMED, 
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Corpevia A. Benson vy. JonHn Daty. 


FILED NOVEMBER 8, 1898. No. 5223. 


Boundary Lines: AcquIESCENCE IN SURVEY: COMPROMISE AND 
SETTLEMENT. Where there is a dispute as to the exact bound- 
ary between the owners of adjoining lands, and a county sur- 
veyor establishes a line upon an actual survey of the lands, and 
both claimants participated in making and paying the expenses 
of the survey, which survey was acquiesced in for a considera- 
ble time afterwards, it will not be disturbed because a new sur- 
vey, made some years afterwards, tends to show a mistake in the 


establishment of such line. 
¢ 


Error from the district court of Gage county. Tried 
below before APPELGET, J. 


Griggs, Rinaker & Bibb, for plaintiff in error. 


Hardy & Wasson, contra: 


The parties having agreed that the corners were lost and. 
to have the line surveyed, and acquiesced in the survey at 
the time and for two years thereafter, they are estopped 
from disputing the line thus agreed upon. The court will 
sustain an agreement that has been fully executed. (Zrus- 
sel v. Lewis, 13 Neb., 418, 419; Brown v. Caldwell, 13 Am. 
Dec. [Pa.], 660; McAfferty v. Conover, 7 O. St. 99; 
Joyce v. Williams, 26 Mich., 332; Smith v. Hamilton, 20 
Mich., 488; 2 Herman, Estoppel, sec. 1135.) 


MAXWELL, C. J. 


This action was brought in the district court of Gage 
county on a cause of action which is set forth in the peti- 
tion as follows: “Defendants wrongfully, and with force, 
broke and entered upon the plaintiff’s land, of which the 
plaintiff was then in possession, described as follows: ‘The 
north half of the southeast quarter of section 33, town 2 
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north, range 8 east, in Gage county, Nebraska,’ and then 
tore down a fence belonging to plaintiff, standing upon 
said land as a line fence, of the value of $50, and carried 
the same away, and converted it to their [defendants] own 
use, and thereby prevented plaintiff from enjoying the use 
of said fence and adjoining lands.” The answer is a general 
denial. On the trial of the cause the jury returned a ver- 
dict in favor of the defendant in error, plaintiff below, 
upon which judgment was rendered. 

The testimony tends to show that the land in question 
is a part of tle Otoe Indian reservation; that one Green, 
in the year 1883, entered the land now owned by the de- 
fendant in error, and that the plaintiff in error purchased 
the land owned by her about the same time. The testi- 
mony tends to show that the government surveys on the 
reservation are far from accurate, the lines being somewhat 
irregular and the corners frequently lost. Some time after 
the parties had purchased the land Green desired to con- 
struct a fence along the line between his land and the 
plaintiff in error. It was understood that this was tem- 
porarily erected until the county surveyor could be ob- 
tained to establish the true line. Some months afterwards 
the county surveyor was employed to establish the line be- 
tween the parties. This he did, the husband of the plaint- 
iff in error being present at the survey, and employed a 
chain carrier to assist in making the survey. He made 
some complaint about the line as established by the sur- 
veyor, but said if he had the quantity of land that his deed 
called for that he would be satisfied. The surveyor then 
ran a line across his land, and it was found that he had 
nearly an acre more thau his deed called for. He then 
paid the surveyor his proportion of the expense of making 
the survey, although he claims that a portion of this money 
was paid for running a line across his land. One of the 
government corners of the laud had been plowed up and 
destroyed, and there seemed to be great uncertainty as to its 
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actual location. Upon the survey being made, Green 
moved his fence onto the line as established by the surveyor, 
and a year or two afterwards sold and conveyed the land to 
the defendant in error, when a second surveyor was ob- 
tained on behalf of the plaintiff in error, and a new line 
established taking a portion of the defendant in error’s 
land and the fence in dispute. In these matters it is shown 
that the husband acted as the agent of his wife, and the 
parties for a long while acquiesced in the line established 
by the first survey made by the county surveyor. We are 
satisfied that this survey, acquiesced in as it was for a con- 
siderable time, the exact boundary being unknown, was in 
effect a compromise and settlement of the controversy. 
There is no material dispute upon the question that that 
settlement was accepted by the parties for a time as the 
end of a controversy, and will be so regarded by the court. 
No injustice has been done to the plaintiff in error. She 
has more land than she purchased, and it is desirable that 
the controversy should be terminated. In our view, the 
verdict is the only one justified by the testimony and the 
judgment is 


AFFIRMED. 


W. C. PowEtt v. G. F. Beckiey. 
FILep NOVEMBER 8, 1893. No. 4802. 


Landlord and Tenant: REPAtIRs oN PREMISES: CONTRACTS. 
In an action by a tenant against his landlord for repairs made by 
him upon the leased premises he must show a contract of the 
landlord, express or implied, to pay for the same to entitle him 
to recover. 


Error from the district court of Gage county. Tried 
below before APPELGET, J. 
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L. W. Colby and L. M. Pemberton, for plaintiff in error: 


In the absence of an agreement to repair on the part of 
the landlord, the premises are hired in the condition in 
which they are at the time of the demise, and the rent is. 
supposed to be arranged with reference to such condition. 
In such case, the landlord is under no obligation to repair, 
and the lessee, if he wishes any repairs, must make them 
at his own expense. (JfcAlpin v. Powell, 70 N. Y., 126; 
Witte v, Matthews, 52 N. Y., 512; Foster v. Peyser, 9 Cush. 
[ Mass.], 242, 57 Am. Dec., 43; Cole v. McKey, 66 Wis.,. 
500; Wilkinson v. Clauson, 29 Minn., 91, 93; Krueger v. 
Ferrant, 29 Minn., 385, 387; Lynch v. Speed, 15 Daly 
[N. Y.], 207,4.N. Y. Sup. 556; Mumford v. Brown, 6. 
Cow. [N. Y.], 475, 16 Am. Dec., 440, and note.) 


Hazlet & Le Hane, contra, 


MAXWELL, C, J. : 

This is an action upon an account for repairs made by a 
tenant: 

G. F. Beckley, Dr., Proprietor of the Pacific House. 
Sept. 26, To Thistlewait bill, fixing W. closet.... $7 00 


Sept. 11, To Hall’s bill for painting............... 16 40 
Sept. 11, To material on garret .........-sseeceeeeee 16 40. 
Sept. 11, To labor on garret........cscsscceresssesees 6 00- 
Nov. 10, To Hall’s bill for painting............... 21 90 
Nov. 10, To Hall’s bill, glass and putty........... 83. 
Nov. 19, To fixing doors, 8, and hall.............. 75 
May 1, ’89, To railing on porch.............0000. 28 00 
May 1, To railing on steps .........csccecssecesess 2 00 
Apr. 19, To papering dining room .........6...0006 20 00 
Apr. 4, To wall paper, room 6.........sessseeeeees 5 45 
Apr. 4, To hanging paper, room 6....-...-sssee0 6 00 
Apr. 19, To wall paper .......... svoubesiveelseseses : 8 25. 


Jan. 3, To sewer pipe and plumber’s bill....... 1 65. 
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Jan. 8, To labor on sewel.......ssceeceeseeeees wee $6 00 
Nov. 10, To ceiling water closet......ssesssseressees 3 00 
Nov. 10, To plastering.....ccsseccsccesecescessocenees 6 00 
$165 63 
Jan. 3, Brought over, Dr..........ssseeee. secseevee 9165 63 
Nov. 12, By cash, rent.......secssscoeeeee $7 00 
Nov. 12, By cash, rent....c.sccesesesseee . 16 52 
Nov. 12, By cash, rent.........+ eaeae dene 21 90 
Nov. 12, By cash, rent...,.cccsseeee assass 88— 46 13 
. . $119 50 


The defendant below sets upa defense as follows: “The 
defendant for answer to plaintiff’s petition admits that on 
September 26 he was indebted to plaintiff for Thistlewait 
bill, fixing water closet, $7; for Hall’s bill for painting, 
$16.40; on November 10 Hall’s bill for painting, $21.90; 
and for glass and putty, 83 cents; but he avers that on 
November 12, 1888, the defendant paid said several sums in 
full, amounting to $43.13, and the same was settled between 
the plaintiff and defendant, and satisfied in full, by mu- 
tual agreement, by deducting from the rental then due 
artd owing from plaintiff to defendant said sum of $46.13. 
The defendant further answering denies each and every 
other allegation in said petition contained.” 

On the trial of the cause the jury returned a verdict in 
favor of the defendant in error for $108.05, upon which 
judgment was rendered. 

The testimony on behalf of the defendant in error tends 
to show that he leased the Pacific House in Gage county 
from the plaintiff in error by written lease for a term of 
years; that there was a collateral parol agreement that 
Powell should make repairs upon the house. Mr, Haz- 
lett testifies : 

Q. Now you may state if you know anything about the 
drawing up of the lease marked Exhibit “A” in this tes+ 


160 NEBRASKA REPORTS. [VoL 38 


Powell v. Beckley. 


timony and what was said by and between the parties to 
said lease at the time of the signing of said written instru- 
ment, if you know, and state fully. 

A. The parties were in my office prior to the date of 
this lease with reference thereto, but on the day it was 
signed Mr. Powell came into my office to have the lease 
executed and turned over, so they said. I had written the 
lease previous to this time for them, but for some reason it 
was not signed. They had taken it away with them, but 
brought it back the day it was executed into my office. 
It may be possible that at that time there were some in- 
sertions and interlineations made, but that I don’t remem- 
ber. There was considerable talk between these parties in 
my office the day this lease was executed, about the time 
Mr. Powell was going to sign the lease. I remember very 
distinctly of Mr. Beckley saying, “Well, I believe that 
this repair business should be set forth in that lease or 
ought to be in there,” and Mr. Powell said to him at that 
time, it was not necessary. He says, “ You go on and take 
that house, and if you do as you say you are going to do 
in the running of the house, and if you keep up your part 
and retain the house and pay the rent, I will see that the 
house is kept in good repair,” or in substance that; afid 
he says furthermore, at that time, “It is as much to my 
interest to keep up the house in repairs and for you to quit 
and turn the house over to me with a good trade that I 
could lease to some other person than to have the house 
run down; and at theend of two or three years it is worth 
more to me to keep the house in repair than if it wasn’t.” 
And the lease was signed. 

The testimony of the defendant in error is to the same 
effect. The testimony on behalf of Mr. Powell conforms 
to his answer. 

The court instructed the jury as follows: 

“1, Thecourt instructs you that this is an action brought 
by a tenant against his landlord for improvements and re- 
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pairs put upon and about the building while occupied by 
the tenant under the lease. 

“2. The court further instructs you that the law of 
this case is that in the absence of contract to the contrary 
the law presumes that when one rents a building fora spe- 
cific purpose that it shall be in proper condition and repair 
for the uses for which it is rented.” 

The second instruction is clearly wrong. In the absence 
of a contract, express or implied, to repair, the tenant takes 
the premises in the condition in which they are rented. 
For this error the judgment is reversed and the cause re- 
manded for further proceedings. 


REVERSED AND REMANDED. 


JOHN P. WAGNER Vv. JAMES G. LADD. 


FILED NOVEMBER 8, 1893. No. 5040. 


1. Negotiable Instruments: CounTER-CLAIM AND SET-OFF: 
CONFLICTING EVIDENCE: REVIEW. In an action on a promis- 
sory note, a counter-claim and set-off consisting of several items 
were set out in the answer, which on the trial the jury disal- 
lowed. The testimony being conflicting, it is impossible for 
this court to say with accuracy what, if any, one of the items 
should be allowed. 


2. 


: INSTRUCTIONS. An instruction, '‘ When a settle- 
ment is made, and a promissory note is given asa result of the 
settlement, the giving of the note is prima facie evidence that 
all matters in difference between the parties at the time of the 
settlement were settled in the settlement; and this presumption 
must prevail until a preponderance of the evidence shows that 
there were matters in the difference at the time between the 
parties that were not included in such settlement,’’ held, ap- 
plicable to the testimony and not erroneous. 


16 
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Error from the district court of Gage county. Tried 
below before Broapy, J. 


Griggs, Rinaker & Bibb, for plaintiff in error. 


Hugh J. Dobbs, contra: 


The second instruction correctly states the law as appli- 
cable to this case. (JfeKinster v. Hitchcock, 19 Neb., 100; 
Bull v. Harris, 31 Ill., 487; Straubher v. Mohler, 80 Il., 
21; Chubbuck v. Vernam, 42 N. Y., 432; Sutphen v. 
Cushman, 35 II].,186; Kronenberger v. Binz, 56 Mo.,121; 
Chatham v. Niles, 36 Conn., 403.) 


MAXWELL, C. J. 

This is an action upon a promissory note made by Wag- 
ver in favor of Ladd. Theexecution of the note is admit- 
ted, but Wagner pleads a counter-claim and set-off as fol- 
lows: 


Fall, 1888, To one service of the stallion ‘‘Coun- 


SOON. So ceusa had SoSdes cd's tateensiewanescedsateeese $100 00 
Fall, 1888, To one service of the stallion “ Plu- 

LUIS?” isddce adeacacadceubcenseesssee Cees catenscovwedeseye 25 00 
June, 1888, To one bridle bit............ccccsceeceee 3 00 
June, 1888, To oue lock.........cscceecescecseveeee e 1 26 
Summer, 1889, To sheeting manger and feed 

DOXCS ia ies oes ertie sap det ens Sedeastvsvedsuervestanvens 4 50 
Summer, 1889, To one pane of glass,..........604. 50 | 
Summer, 1889, To use of stall six months at 

PLDs esveied SsevsveectsestenecdadtiveteurdaseiSeeseeeus 9 00 


Nov., 1886, To amount due defendant and re- 
tained by plaintiff from the wages of J. W. 
Andrews to apply on note given by Andrews 
to this defendant, .........c0ssescsccsseeeecseecnses - 60 00 
To interest.....ccresesseseees pdaseelGeleeete vec aus serone 15 00 


$208 25 
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On the trial of the cause the jury found a verdict in favor 
of Ladd for the full amount of the note and interest, and 
judgment was rendered on the verdict. 

Two grounds of error are assigned in this court: First, 
that the verdict is contrary to the evidence; and second, that 
the court erred in giving the second instruction. 

1. The testimony is conflicting upon the contested points, 
and it is impossible for this court to say with accuracy what 
items, if any, should be allowed and what rejected. The 
questions were properly submitted to a jury and the verdict 
will be sustained. 

2. The second instruction is as follows: “ When a set- 
tlement is made, and a promissory note is given as a result 
of the settlement, the giving of the note is prima facie evi- 
dence that all matters in difference between the parties at 
the time:of the settlement were settled in the settlement ; 
and this presumption must prevail until a preponderance | 
of the evidence shows that there were matters in the differ- 
ence at the time between the parties that were not included 
in such settlement.” 

In McKinster v. Hitchcock, 19 Neb., 100, this court held 
that “An account stated is an agreement between persons 
who have had previous transactions, fixing the amount due 
in respect to such transactions. As distinguished from a 
mere admission or acknowledgment, it is a new cause of ac- 
tion. It is not a contract upon a new consideration, and 
does not create an estoppel, but establishes prima facie the 
accuracy of the items charged without further proof.” In 
our view the instruction comes within the rule there stated, 
and, as applied to the testimony in the case, is not errone- 
ous. There is no error in the record and the judgment is 


AFFIRMED. 
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GaGE County v. Ropert R. Kyp. 
FILED NOVEMBER 8, 1893. No. 6425. 


1. Counties: LiaBrLiTy FoR CoMPENSATION OF JAIL GUARD. 
An account was filed with the county clerk by one K. as jailer 
of G. county. From this account the county board deducted 
$179.50, from which K. appealed to the district court. Plead- 
ings were filed in the district court in which K. claimed as jail 
guard, and that the account as jailer was a mistake. The court 
found the issues in favor of K., in effect that .he was jail guard 
and not jailer. 


A jail guard, when actnally necessary for guard- 
ing prisoners, is entitled to $2 per day, to be paid by the county, 


Error from the district court of Gage county. Tried 
below before Busu, J. 


R. W. Sabin, for plaintiff in error. 
Alfred Hazlett, contra. 


MaxwE Lt, C, J. 


The defendant in error filed a claim with the county clerk 
of Gage county for services as jailer of that county, the 
sum claimed being $718. The county board allowed him 
$538.50 and disallowed $179.50. From the order thus 
made the defendant in error appealed to the district court. 
In the district court the claim is made for services as jail 
guard, and upon this issue the action was tried, and the 
court rendered judgment in favor of the defendant in er- 
ror for the amount sued for, $179.50 and costs. From 
this judgment the plaintiff in error brings the case into this 
court. 

Section 5, chapter 28, Compiled Statutes, provides: “ For 
guarding prisoners, when it is actually necessary, $2 per 
day, to be paid by the county.” The action in the district 
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court was for guarding prisoners, it being alleged on be- 
half of the defendant in error that the account as jailer 
was a mistake. However that may be, the only question 
that can be considered in this court is the right of the de- 
fendant in error to compensation as jail guard. If he was 
such guard, he is entitled to recover for the number of days 
charged in the account, and he is entitled to compensation 
at the rate fixed by statute. The court below found that 
he was jail guard and not jailer, and this finding seems to 
conform to the proof. He was, therefore, entitled to $2 
per day for the time actually employed as such guard, The 
judgment of the district court is right and is 


AFFIRMED, 


Gace County v. THomas E, Witson, Deputy County 
CLERK. 


FILED NOVEMBER 8, 1893. No. 6426. 


Counties: LIABILITY FoR SALARY OF DEpuTy County CLERK. 
A deputy county clerk is to be paid his salary out of the fees 
received by the county clerk in excess of the amount which he 


is authorized to retain. The county is not liable for such salary. 
-~ 


Error from the district court of Gage county. Tried 
below before Busy, J. 


R. W. Sabin, for plaintiff in error. 
Alfred Hazlett and L. M. Pemberton, contra, 


MaxwELt, C, J. 


The defendant in error is deputy county clerk of Gage 
county, and filed an account against said county for the 
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sum of $833.33, for salary as such deputy county clerk 
from October 7, 1892, to August 7, 1893. The account 
was disallowed by the county board of Gage county, from 
which order the defendant in error appealed to the district 
court of that county. In the district court judgment was 
rendered in his favor against said county for the sum of 
$833.38, from which judgment the county brings the case 
into this court. 

The case depends upon a proper construction of section 
3043 of Cobbey’s Statutes, which is as follows: “That 
every county judge, county clerk, county treasurer, and 
sheriff of each county, whose fees shall in the aggregate 
exceed the sum of $1,500 each for the county judge and 
county clerk, and $2,000 each for sheriffs and county treas- 
urers, per annum, shall pay such excess’ into the treasury of 
the county of which they hold their respective offices; 
Provided, however, That in counties having over 25,000 in- 
habitants, the county treasurer shall receive the sum of 
$3,000 per annum, and shall be furnished by the county 
commissioners the necessary clerks or assistants, whose 
combined salary shall not exceed the sum of $2,400 per 
annum. The sheriff shall receive the sum of $2,500 per 
annum, also the necessary jail guard and one deputy, and 
the salary of such deputy shall be $900 per annum. The 
county clerks of such county shall receive the sum of . 
$2,500 per annum, and he shall have one deputy whose 
salary shall be $1,000 per annum. The county judges of 
such counties shall receive the fees of such office not to ex- 
ceed the sum of $2,000 per annum, and shall be provided 
by the county commissioners with the necessary clerks or 
assistants, whose combined salaries shall not exceed the 
sum of $1,000 per annum; And provided further, Thatif 
the duties of any of the officers above named in any 
county of this state shall be such as to require one or more 
assistants or deputies, then such officers may retain an 
aniount necessary to pay for such assistants or deputies not 
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exceeding the sum of $700 per year for each of such depu- 
ties or assistants, except in counties having over 70,000 in- 
habitants, in which case such officer may retain such 
amount as may be necessary to pay the salaries of such 
deputies or assistants as the same shall be fixed by the 
board ; but in no instance shall such officers receive more 
than the fees by them respectively and actually Collected, 
nor shall any money be retained for deputy service unless 
the same be actually paid to such deputy for his serv- 
ices; And provided further, That neither of the officers 
above named shall have any deputy or assistants unless the 
board of county commissioners shall, upon application, 
have found the same to be necessary, and the board of 
county commissioners shall in all cases prescribe the num- 
ber of deputies or assistants, the time for which they may 
be employed, and the compensation they are to receive.” 

The object of this statute was not to make the office of 
county clerk, and other offices named, a salaried office, but 
to fix a limit in the amount received and retained, and re- 
quire the excess to be paid into the county treasury. It 
provides for the appointment of certain deputies for each 
of the officers named and that the county board shall de- 
termine the number of deputies and amount of salary of 
each, not to exceed the sum specified in the statute. The 
deputies, however, are to be paid out of the fees of the of- 
fice, and not from the county treasury. The claim in this 
case is against the county, and in our view the county is 
not liable, as the salary of the deputy is to be paid by the 
principal out of the fees received by him in excess of the 
amount which he is to retain. The judgment of the dis- 
trict court, therefore, is erroneous and is reversed and the 
order of the county board reinstated. 


JUDGMENT ACCORDINGLY, 
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Gace County v. Ep. J. Witson, Deputy SHERIFF. 
FILED NovEMBER 8, 1893. No. 6427. 


Counties: LIABILITY FOR PAYMENT oF SALARY OF DEPUTY 
SHefirr. The county judge, clerk, treasurer, and sheriff, 
where the fees exceed the amount fixed by statute, and are au- 
thorized to appoint a deputy or deputies, may, in addition to 
their own salary, retaiu from the fees of their respective office 
“such amount as may be necessary to pay the salaries of such 
deputies or assistants as the same shall be fixed by the county 
board; but in no instance shall such officers receive more than 
the fees by them respectively and actually collected, nor shall 
any money be retained for deputy service unless the same be 
actually paid to such deputy for his services.’””’ The county 
is not liable for the deputy’s salary. It is to be paid out of the 
fees of the particular office. 


Error from the district court of Gage county, Tried 
below before Busu, J. 


BR. W. Sabin, for plaintiff in error, cited: Albertson v. 
Staie, 9 Neb., 480; Ryan v. State, 5 Neb., 276; State v. 
Ream, 16 Neb., 684; Ragoss v. Cuming County, 36 Neb., 
375. 


Alfred Hazlett, contra. 


MAXWELL, C. J. 


This action. was brought by the defendant in error against 
Gage county for salary as deputy sheriff from September 
7, 1892, to July 7, 1893, a period of ten months, at $75 
per month. The claim was rejected by the county board, 
but on appeal to the district court was allowed and judg- 
ment rendered accordingly. The right of defendant in er- 
ror to recover depends upon the construction given to sec- 
tion 3043, Cobbey’s Statutes. It is there provided that the 
officer “may retain such amount as may be necessary to pay 
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the salaries of such deputies or assistants as the same shall 
be fixed by the board; but in noinstance shall such officers 
receive more than the fees by them respectively and act- 
ually collected, nor shall any money be retained for deputy 
service unless the same be actually paid to such deputy 
for his services.” Under this statute the principal is to 
pay the salary of thedeputy. He collects the fees pertain- 
ing to his office, and is authorized to retain a certain amount 
in payment of his own salary, a certain other amount for 
the payment of the salary of each of his deputies, and the 
surplus, if any there be, is to be paid into the county treas- 
ury. The county is not liable to the deputy for his salary. 
The judgment of the district court is reversed and the 
order of the county board rejecting the claim 


AFFIRMED, 


JOHN C. GREER Vv. JOHN CANFIELD, 
FILED NOVEMBER 8, 1893. No, 4655. 


1, Arbitration and Award: A VERBAL SUBMISSION of the mat- 
ters in controversy between parties, who appear voluntarily, and 
testify themselves, and produce witnesses in support of their re- 
spective claims, will, if fairly conducted, be sustained after the 
making of the award. 


2. 


: FAILURE TO SWEAR ARBITRATORS AND WITNESSES. 
The fact that neither the witnesses nor the arbitrators were 
sworn, when no objection is made on that ground, will not in- 
validate the award. 


3. Review. The claim that the award was made on Sunday, held 
not sustained by the proof. 


4. Action on Award: DEFENSE. Where matters in controversy 
are submitted to arbitrators, proof taken, and an award made, 
and an actiou brought thereon, an answer which fails to show 
that the arbitrators exceeded their powers, or did not consider 
some of the matters submitted, or did an injustice to the de- 
fendant, fails to state a defense. 
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Error from the district court of Johnson county, 
Tried below before Broapy, J. 


S. P. Davidson, for plaintiff in error, 
D. F. Osgood, contra, 


MAxwEL, C. J. 


This is an action upon an award. There are three de- 
fenses set up in the answer: First, a denial that arbitrators 
were appointed, or that the submission was in writing ; sec- 
ond, that theaward was made on Sunday ; third, that an uncle 
of the defendant was officious in conference with the arbi- 
trators. On the trial of the cause the jury returned a ver- 
dict in favor of the plaintiff below in the sum of $468.67, 
on which judgment was rendered. It is doubtful if the 
answer states any defense, but as no question is raised upon 
it, the court, on its own motion, will treat it as sufficient. 
The mode of submission is stated by O’Connell, one of the 
arbitrators, as follows: 

Q. Did they state, or did any one state, in their pres- 
ence at that time, that you were to decide all matters of 
difference between them ? ; 

A. Why, I don’t know that those words were used, but 
that is the way I understood it. 

Q. Asa matter of fact you did not undertake to go 
through their whole business transactions ? 

A. We undertook everything they laid before us. 

Q,. Their whole business transactions you did not go 
through ? 

A. I suppose they laid all before us that they wanted us 
to settle, and we passed on all, except a few things spoken 
of in this Exhibit “A.” 

Q. No articles mentioned that you were to settle? 

A. Not at that meeting. After we began, Hedrick wrote 
down notes, and goods, and horses, etc., and he wrote them 
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down on a piece of paper. We got to work; took the first 
item,—such a note. If they both agreed on that, we took 
that. Then there were several articles they could not agree 
on, and one said one thing and another another, and we 
would have to have evidence. We took off everything 
they agreed on, and there were things they didn’t agree on, 
and we decided them. 

Q. You never gave a written decision other than that ? 

A. That is all the decision we ever made. I believe we 
wrote two, one for each party. 

Q. You never decided each one of these items and noti- 
fied them? 

A. No, sir; but we did settleeach item. There would be 
such a note they agreed on—for instance, the price of a horse 
they could not agree on; and then there were several other 
things. We decided these things separately and then added 
up the amount, and that is the way we arrived at the con- 
clusion. 

Q,. You never notified Greer? 

A. No, sir; we didn’t. 

Q. Now, as a matter of fact, didn’t Greer ask you for 
an itemized list of them? 

A. Yes; I met him Sunday afternoon, and there was 
one account he asked me how we arrived at. I said, “If 
there is any particular thing, I think I can remember it.” 
There were some $2,000 John collected, and he asked what 
commission we allowed. I said, we allowed him five per 
cent. He wanted fifteen per cent and had that charged up; 
and he found a good deal of fault with that, and appeared 
wrathy, and he wanted an itemized statement. 

Q. You got pretty wrathy yourself? 

A. Well, slightly. I says, “If there is any made, Hed- 
rick will make it.” I told Hedrick, and he didn’t make it; 
at least he told me he didn’t. 

Q. Greer asked an itemized account of your decision? 


A. Yes, he did. 
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And you refused to furnish it? 

. Well, I didn’t furnish it. 

. And Hedrick didn’t furnish it? 

. I think not, at least he told me he hadn’t. 

. By the court: You have been county judge in this 
ty, have you? 

A. Yes. 

Q. That was back in roller-skate time, was it? 

A. Yes. 

Q. By Mr. Davidson: When you began this first session 
of this arbitration did you and Mr. Hedrick take any oath? 

A. No, it was all irregular as far as that was concerned, 
I spoke about that. We went over as friends, just as a court 
and jury, friendly until the thing was over. 

Q. You never took any oath? 

A. No, sir; we never administered an oath to the wit- 
nesses; we ‘ast heard their story and tried to use common 
sense in deciding it. 

Mr. Greer testifies on the same subject: 

Q. You say at the time you first met it was agreed that 
all the difference between you and Canfield should be set- 
tled by the arbitrators? 

A. Yes. 

Q. Were you present at the time of this debtor and 
credit business? 

A. Yes. 

Q. That was especially spoken of at that time as to be- 
ing settled? 

A. Yes. 

Q. Were there any items spoken of at that time espe- 
cially to be settled by them ? 

A. If anything come up I had not credited Canfield 
with, I told them if he would bring evidence there I would 
allow on the statement. I thought there were some items 
I had not credited him with, as I didn’t kezp a correct ac- 
count. I would allow all these accounts, and if I owed him 
anything I would pay it, that was not on the statement. 


° 
} : 
EOPOPO 
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Q. That was said there at that time, was it? 

A. Yes. 

Q. They were to consider these when they come up at 
that time? 

A. Yes. 

Q. Any other items you had not credited him with or 
debited him with were to be considered in arbitration in 
' addition to the list or itemized account you had furnished 
him? 

A. Yes. 

Q. Now you agreed that O’Connell and Hedrick should 
be arbitrators? 

A. Well, I did, for there was no other chance to get a 
_ settlement out of him. I simply did it. I was more than 
anxious to get it settled, and that is the only way they 
wanted to settle. 

Q. You thought they were good men, didn’t you? 

A. Yes; Ihad no reason—well, I knew one was a friend 
to me and the other was not an enemy, and I didn’t think 
they would do me injustice. 

Q. You don’t think they would, do you? 

A. I don’t know whether they would or not. 

Q. You say when Canfield came out he simply asked 
you how you liked the award? 


A. Yes. 

Q. And you told him you didn’t know how it was yet? 
A.” Yes. : 

Q. That you had not the items that were settled? 

A. Yes. 

Q. He didn’t ask you to pay it? 

A. No, sir. 

Q. When was it he was out there? 

A. I think about three days after Sunday, probably two 


or three days. 
Q. Probably Tuesday or Wednesday, probably about 
March 5? 
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A. Yes, I think about March 5, 

Q. How long was he in the bank? 

. A. Probably a minute or two minutes, 

Q. Any one else present? 

A. Yes. 

Q.. Who? 

A. Mr. Russell. 

Q,. That is your father-in-law? 

A. Yes, and I think some one else. 

Q. Did he say anything to him about the award? 

A. He and I had all the talk there was about it. 

Q. They discussed it, did they? 

A. Yes, a few words werespoken about it. I don’t re- 
member what they were. 

Q. You submitted all the matters you wanted to to the 
arbitrators, didn’t you? They didn’t refuse to hear anything 
you wanted them to? 

A. No; I don’t think they refused to hear; bnt they re- 
fused to render their decision to things I wanted them to. 

Q. What was it? 

A. One note. 

Q. The Sharrett note, was that ? 

A. Yes. 

Q. Didn’t you and Canfield finally agree that they should 
not decide that? 

A. We did about that. They said they wonld not decide 
that. . : 

Q. You and Canfield then agreed they should not decide: 
that? 

A. Yes. 

Q. Also the tank? 

A. Yes. 

Q. You agreed they should not pass upon these two 
items? 

A. I agreed to that, for they would not; didn’t seem to. 
want to, 
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Q. All the other matters you submitted they passed 
upon? 

A. Yes. 

This was a good common law arbitration. The matters 
in dispute between the parties, except the two items with- 
drawn by consent, were submitted to the arbitrators and a 
settlement made. The account seems to have been very 
much complicated and carelessly kept, so that the mode 
adopted by the arbitrators to do justice between the parties 
was proper and calculated to elicit the truth. The fact 
that the witnesses were not sworn is not sufficient to justify 
the setting aside of the award. Other testimony was taken 
without objection and treated by the parties and the arbi- 
trators as truthful, and no objection even now is made that 
any witness testified to what was untrue. The defense that 
the arbitration was made on Sunday is not borne out by 
the testimony. It is true the arbitrators, on Sunday, to 
accommodate the plaintiff in error, heard some explana- 
tions in his behalf in regard to some part of his claim; but 
he cannot very well insist that the arbitration is void for 
that cause. It may well be doubted whether, if all that is 
claimed in the answer is true, the award will be void; and 
no sufficient cause is either pleaded or proved for setting 
the award aside. This is a common law award, and a sub- 
mission made by either party, either by word or deed, is 
sufficient. If the submission is by word, there is no rem- 
edy to recover on the award except by action; but the 
award, if fairly made within the scope of the matters sub- 
mitted, will be valid and binding. (Tynan v. Tate, 3 Neb., 
388.) There is no error in the record and the judgment is 
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JOHN S. HarRiIneTon y. BENJAMIN BIRDSALL, 
FILED NOVEMBER 8, 1893, No. 4873. 


1. Land Contracts: DErFavLT IN PAYMENT OF PURCHASE 
MoneEY: FORECLOSURE: TENDER OF DEED. In an action by a 
vendor of real estate to foreclose a land contract, or bond for a 
deed, on account of the failure and refusal of the vendee to pay 
the purchase money according to the contract, a tender of a deed 
by the plaintiff before bringing the suit need not be shown. 


2. : : : Costs. The failure to tender a 
deed could, at most, only affect the question of costs. 
3. Courts of equity will decree a 


strict foreclosure of land contracts only under peculiar and spe- 
cial circumstances. Applications of that character are addressed 
to the sound legal discretion of the court, and they will be 
granted in cases where it would be inequitable and unjust to 
‘refuse them. Rule applied. 


4. The statute providing for stay of execution and orders 
of sale does not apply to decrees of strict foreclosure. 


Error from the district court of Buffalo county. Tried 
below before Caurcn, J. 


W. L. Hand, for plaintiff in error: 


A tender of a deed by a vendor in a land contract must 
be made before an action can be maintained in equity fora 
foreclosure. (Willard v. Tayloe, 8 Wall. [U. S.J], 557; 
Cole v. Wright, 50 Ind., 296; McCaslin v. State, 44 Ind., 
151; Turner v. Lassiter, 27 Ark., 662; Wakefield v. John- 
son, 26 Ark., 506; Klyce v. Broyles, 37 Miss., 524; Wyvel 
v. Jones, 33 N. W. Rep. [ Minn. ], 43.) 

One who claims a forfeiture must show a readiness and 
willingness on his part to perform the contract. mos v. 
Garrow, 18 Neb., 682.) 

No agreement for a forfeiture is contained in the con- 
tract. No forfeiture will be declared when the parties have 
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not stipulated for one. (Schunck v. Gegenseitiger Wittwen 
und Waisen Fond, 44 Wis., 372; Hull v. Northwestern 
Mutual Life Ins. Co., 39 Wis., 405; Hall v. Delaplaine, 
5 Wis., 206; Ewald v. Northwestern Mutual Life Ins. Co., 
60 Wis., 431; Jacoby v. Stetler, 4 Atl. Rep. [Pa.], 342.) 

Equity does not lend its aid to enforce a forfeiture. 
(Marshall v. Vicksburg, 15 Wall. [U. S.], 146.) 

Under a Jand contract an equitable interest passes to the 
 vendee. (Shaw v. Foster, 5 L. R. H. L. [Eng.], 321; 
Rose v. Watson, 10 H. L. Cas. [Eng.], 672*; Wall v. 
Bright, 1 J. & W. Rep. [Eng.], 494; Lysaght v. Ed- 
wards, L. R., 2 Ch. D. [Eng.], 499; Vail v. Drexel, 9 
Ill. App., 439; Moore v. Burrows, 34 Barb. [N. Y.], 173; 
McKechnie v. Sterling, 48 Barb. [N. Y.], 330; Jennisons 
v. Leonard, 21 Wall. [U.S.], 302; Bissell v. Heyward, 96 
U. S., 580.) 

There is no sensible distinction between the cases of a 
legal title conveyed to secure the payment of a debt and a 
legal title retained to secure the payment of a debt. In 
both cases courts of equity consider the estate only asa se- 
curity for the payment of the debt. (Graham v. Mc Camp- 
bell, Meigs [Tenn.], 56; Lewis v. Boskins, 27 Ark., 63; 
Moore v. Anders, 14 Ark., 628; Curtis v. Buckley, 14 
Kan., 449; Connor v. Banks, 18 Ala, 42; Sparks v. 
Hess, 15 Cal., 186; Lewis v. Hawkins, 23 Wall. [U. 8.], 
119; Relfe v. Relfe, 34 Ala., 504.) 

In the foreclosure of a title bond the purchaser is treated 
as a mortgagor, for all purposes of the suit. The rights 
of the parties are the same as those of the parties to a 
formal mortgage. (2 Jones, Mortgages, sec. 1449.) 

The vendor has an equitable lien upon the laud for the 
unpaid purchase money. (Athea v. Reynolds, 12 Neb., 128; 
Dorsey v. Hall, 7 Neb., 465; Whiterorn v. Oranz, 20 Neb., 
392; Birdsall v. Cropsey, 29 Neb., 672.) 

Whenever property is transferred, no matter in what 
form, or by what conveyance or contrivance for the trans- 
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fer thereof, if in reality it is security for a debt or the per- 
formance of some condition, equity will treat the transfer, 
in effect, as a mortgage, and it is not material that the per- 
son in whom the right of redemption is recognized has 
only an equitable title. (Marshall v. Thompson, 3% N, 
W. Rep. [Minn.], 311; Miggeler v. Maurin, 24 N. W. 
Rep. [Minn.], 369; Fisk v. Stewart, 24 Minn. , 97; King 
v. Remington, 29 N. W. Rep. [Minn.], 352; giana v. 
Ives, 27 N. W. Rep. [Minn.], 74; Hoile v. Bailey, 17 N. 
W. Rep. [Wis.], 322; Starks v. Redfield, 9 N. W. Rep. 
[Wis.], 168; Russell v. Southard, 12 How. [U. 8], 152; 
Carr v. Carr, 52 N. Y., 258; Morris v. Budlong, 78 N. 
Y., 553; Bowery Nat. Bank v. Duncan, 12 Hun [N. Y.], 
405; Church v. Kidd, 3 Hun [N. Y.], 265; Wilson v. 
Richards, 1 Neb., 343; Omaha Book Co. v. Sutherland, 
10 Neb., 336; Sehiade v. Bessinger, 3 Neb., 145, and cases 
cited.) 


When once the rule is ablianed that a me contract is 
a security, and therefore a mortgage,*the statutory require- 
ments in regard to foreclosure and sale apply and must be 
followed. (Gregory v. Hartley, 6 Neb., 362.) 

In all foreclosures a sale must be had. Strict foreclos- 
ures are prohibited. (Kyger v. Ryley, 2 Neb., 22.) 

In all cases of foreclosure and sale defendant has the 
statutory right to a stay of the order of sale. (Spencer v. 
Moyer, 29 Neb., 305.) 


F, L. Huston, also for plaintiff in error, 


Hamer, Sinclair & Brown, contra: 


A tender of the deed before bringing suit was not neces- 
sary. ( Winton v. Sherman, 20 Ja., 295; Rutherford v. Ha- 
ven, 11 Ia., 587; Pomeroy, Specific Performance, sec. 363; 
Bruce v. Tilson, 25 N. Y., 197; Freeson v. Bissell, 63 N. 
Y., 168; Hawk v. Greensweig, 2 Pa. St., 295; Woodson v. 
Scott, 1 Dana [Ky.], 470; Seeley v. Howard, 13 Wis., 375; 
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St. Paul Division No. 1 Sons of Temperance v. Brown, 9. 
Minn., 157; Morris v. Hoyt, 11 Mich., 9; Smoot v. Rea, 
19 Md., 398; Maughlin v. Perry, 35 Md., 352.) 

A judgment of strict foreclosure may be properly ren- 
dered upon a land contract for failure of the vendee to 
make the payment stipulated for. As to the form of the 
decree it should be that the money due on the contract be 
paid within such reasonable time as the court shall di- 
rect, and that in case of failure to make payment the 
vendee be foreclosed of his equity of redemption. (Jones, 
Mortgages, sec. 1541; Kirby v. Harrison, 2 O. St., 333 ; 
Alley v. Deschamps, 13 Ves. [Eng.], 224; Foster v. Ley, 32 
Neb., 404; Pomeroy, Eq. Jur., sec. 1262 ; Landon v. Burke, 
36 Wis., 378; Button v. Schroyer, 5 Wis., 598; McMillan 
v. Richards, 9 Cal., 412; Jefferson v. Coleman, 11 N. E. 
Rep. [Ind.], 465; Hayward v. Judd, 4 Minn., 375; Ben- 
edict v. Mortimer, 8 Atl. Rep. [N. J.], 515.) 


Norvat, J. 


This action was brought by defendant in error in the 
court below for the strict foreclosure of a land contract, or 
bond for a deed, on account of the failure of the vendee to 
_ pay the purchase money according to contract. The fol- 
lowing is a copy of the instrument declared on: 

“Know all men by these presents, that we, Benjamin 
Birdsall and Hannah Birdsall, husband and wife, of 
Kearney, Nebraska, are held and firmly bound unto Dan- 
iel A. Dorsey in the penal sum of three thousand dollars, 
for the payment of which we bind ourselves firmly by 
these premises, upon condition as follows: Whereas, the 
said Benjamin Birdsall and Hannah Birdsall have agreed 
to sell and convey unto the said Daniel A. Dorsey by deed 
of quitclaim, for the consideration of two thousand five 
hundred dollars, the following described property, to-wit: 
Lot number forty-nine (49), in the northwest quarter of 
School Section Addition to the city of Kearney, formerly 
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Kearney Junction, in the county of Buffalo and state of 
Nebraska, and the said Daniel A. Dorsey has agreed to 
purchase said premises and to make payment as follows: 
wo hundred and fifty dollars cash in hand, the receipt of 
which is hereby acknowledged, and twenty-one hundred and 
fifty dollars on or before the 20th day of October, 1889, 
with interest thereon at ten per cent per annum, according 
to one certain promissory note of even date herewith, made 
by said Daniel A. Dorsey, payable to said Benjamin Bird- 
sall, said Dorsey to pay interest according to the state of 
Nebraska after this date on said lot: 

“ Therefore, the condition of this obligation is such, that 
if the above bounden Benjamin Birdsall and Hannah 
Birdsall will convey said premises by deed of quitclaim, 
and clear of all incumbrances, except $247.50, balance due 
the state of Nebraska upon the unpaid part of the purchase 
money on said lot, to said Daniel A. Dorsey, upon pay- 
ment of said consideration at the times above stipulated, 
then this obligation to be void, otherwise to be and remain 
in full force and effect.” 

“ Witness our signatures hereto subscribed this twentieth 
day of October, A. D. 1888. 

“(Signed) BENJAMIN BIRDSALL. 


“HANNAH BIRDSALL. 
“Tn presence of 


“A, T. GAMBLE.” 

Duly acknowledged before A. T. Gamble, notary public, 
on the twentieth day of October, 1888. 

The petition alleges the execution of the said instrument 
and the recording thereof in the office of the county clerk 
of Buffalo county on the 20th day of October, 1888; that 
on November 14, 1889, said Daniel Dorsey assigned all his 
rights under said contract to the defendant, John S. Har- 
rington, who then assumed and agreed to pay the obliga- 
tions of Dorsey thereunder; that said Dorsey and Har- 
rington failed, neglected, and refused to pay the balance 
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due the state of the purchase price of said real estate, and 
plaintiff, in order to protect his title, was compelled to, and 
did, pay the state the sum of $247.50; that at the time of 
entering into said agreement Dorsey gave to plaintiff the 
promissory note, mentioned therein, for the balance of the 

purchase price, calling for $2,150, payable on October 20, 
1889, bearing interest at ten per cent from date thereof; 
that at the maturity of said note plaintiff requested the 
payment of the same, which was refused; that no part of 
said note has been paid, and the entire sum, principal and 
interest, is due and unpaid; that Hannah Birdsall, who 
signed said contract and bond in conjunction with the 
plaintiff, is the wife of said plaintiff, and has otherwise no 
interest in said instrument, nor in the real estate therein 
described. ae 

‘On December 10, 1890, the defendant filed an answer 
admitting the allegations of the petition as to said D. A. 

Dorsey and alleging that on the 15th day of November, 
1889, for a valuable consideration, Dorsey transterred to 
him all his rights in and to said premises, which transfer 
was in writing, duly witnessed, acknowledged, and re- 
corded; with prayer that, upon paying into court the 
amount ascertained to be due, the plaintiff be required to 
execute a deed to the defendant of said premises. 

. On February 2, 1891, plaintiff filed a motion for judg- 
ment upon the pleadings, and npon the next day the de- 
fendant filed an amended answer, alleging a sale of the said 
premises by plaintiff to Dorsey substantially as averred in 
the petition; that for the purpose of securing the payment 
of the sum of $2,150 and interest, still unpaid, plaintiff, 
instead of executing a deed to Dorsey and taking a mort+ 
gage back, retained the legal title to the premises, and exe- 
cuted a bond for a deed, agreeing therein to convey said 
real estate on payment to him of the balance of the pur- 
chase price; that Dorsey took possession of the premises 
and remained in possession thereof until he transferred the 
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same to the defendant; that at no time has plaintiff offered 
to deliver either to Dorsey or defendant the said note for 
$2,150. 

The prayer is that the court adjudge that the note and 
bond for a deed are a note and mortgage, and for such 
other. and further relief as provided by law. 

The case was submitted to the district court npon the 
petition, answer, and amended answer, and there was found 
due the plaintiff, on account of the note and contract set 
forth in the petition, the sum of $2,912.50. It was de- 
creed that the defendant, within sixty days, pay said sum 
with ten per cent interest from the date of the decree, to 
plaintiff, and npon said payment being made plaintiff shall 
convey said premises by quitclaim deed to defendant; but 
in case of failure to pay the same within said time, then 
said defendant, and all persons claiming under him, shall be 
forever barred and foreclosed of all equity of redemption, 
and of all right to or interest in said premises. It was 
further decreed that plaintiff bring the said note into court 
and surrender the same to the clerk of the court for can- 
cellation; and that the bond mentioned in the pleadings be 
canceled and held for naught. 

On February 6, 1891, three days after the date of said 
decree, the defendant below filed a written request for a 
stay for a. period of nine months, which application was 
denied by the court, and the defendant’s exception was en- 
tered. 

The first error assigned is that the petition does not state 
a cause of action for the reason it fails to allege the tender 
of a deed of the premises by the plaintiff before the bring- 
ing of the suit. Under the stipulations of the parties con- 
tained in the contract or bond for a deed in question, the 
execution and delivery of the deed by the defendant in er- 
ror was conditional that the vendee should pay the unpaid 
part of the purchase price, together with the amount due 
the state. The payment of the balance of the considera- 
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tion and the delivery of the deed to the premises were to 
be simultaneous and concurrent, and the vendor was not 
in default until the remainder of the purchase money was 
paid or tendered. The rights of the plaintiff in error were 
fnlly protected by the decree. Birdsall was ordered to 
make a deed to Harrington on his paying the amount 
found due by a day named by the court, and it was also 
decreed that the note mentioned in the petition should be 
surrendered for cancellation. It was unnecessary for the 
plaintiff below to allege in his petition, or prove on the 
trial, that he tendered to the defendant a deed of the land 
prior to the bringing of the action. (Stevenson v. Maxwell, 
Q2N. Y., 408; Bruce v. Tilson, 25 N. Y., 194; Freeson v. 
Bissell, 63 N. Y., 168; Daily v. Litchfield, 10 Mich., 29; 
Morvis v. Hoyl, 11 Mich., 9; Seeley v. Howard, 13 Wis., 
375; Wasson v. Palmer, 17 Neb., 330; Stevenson v. Polk, 
71 Ta., 278; s.c., 32 N. W. Rep., 340; Hawk v. Green- 
sweig, 2 Pa. St., 295; Smoot v. Rea, 19 Md., 398; Ruther- 
ford v. Haven, 11 Ia., 587; Winton v. Sherman, 20 Ia., 
295.) 

The last case was an action by the vendor upon a con- 
tract for the sale of land, to foreclose the defendants’ in- 
terest therein. The defense was that no deed had been 
tendered. Cole, J., in delivering the opinion of the court, 
says: “In an action at law to recover the consideration 
agreed to be paid for real estate not yet conveyed, but 
which, by the contract of purchase, was to be conveyed 
at the time of the payment of the consideration, it has 
been held a sufficient. defense to aver and show that the 
deed had not been delivered and tendered. * * * But 
this rule does not obtain in equity cases, where the court, 
upon a final decree, can grant just such relief as the plaint- 
iff may show himself entitled to, upon such conditions as 
shall fully protect the rights of the defendants, not only 
as to the subject-matter, but as to costs. A delivery or 
tender of deed, before bringing suit in equity for the pur- 
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chase money and foreclosure of lien therefor, or other 
equitable relief, is not necessary.” We have no doubt of 
the correctness of the rule above stated, and it is sustained 
by the great weight of the authorities. 

The case of Post v. Garrow, 18 Neb., 682, cited by 
plaintiff in error, isnot authority to the contrary. Unlike 
this, that was an action at law. In that case the plaintiffs 
purchased a quantity of cattle of defendant, paying $300 
cash and agreeing to pay the balance on the date named 
for the delivery of the cattle. Plaintiffs appeared at the 
time and place agreed upon, with the money, for the pur- 
pose of receiving the cattle, but: defendant failed and re- 
fused to deliver the stock. In an action on the contract by 
the buyer for damages for the non-delivery of the cattle, 
and to recover the money advanced, it was held that it was 
not incumbent on the plaintiffs to prove a tender of the 
balance of the purchase price, and that the defendant could 
not claim a forfeiture of the $300 without showing that he 
was ready and willing to perform on his part the con- 
tract in every particular. The authorities draw a distinc- 
tion between an equitable action to enforce a contract 
and a suit at law for damages for non-performance. As 
stated by the court in Bruce v. Tilson, 25 N. Y., 198, 
supra, ‘In the latter, the right of action grows out of a 
breach of the contract, and a breach must exist before the 
comniencement of the action, while in the former,the con- 
tract itself, and not a breach of it, gives the action.” In 
the case at bar, the failure of the plaintiff to tender a deed 
does not affect the merits or rights of the parties. At most 
it could only bear upon the question of costs. 

Counsel for plaintiff in error insist that. the plaintiff 
below cannot have a strict foreclosure, and urge that the 
decree should have been for a sale of the premises as in or- 
dinary foreclosure cases. This question, it seems to the 
writer, has been set at rest by the decisions of this court in 
Foster v. Ley, 32 Neb., 404, and Gallagher v. Giddings, 38 
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Neb., 222. The former was an action by the vendor for 
the specific execution of a land contract which contained 
no express condition of forfeiture. The plaintiff tendered 
his deed and demanded payment of the purchase money, 
which was refused. The defendant contended that, as the 
contract made no provision of forfeiture in default of the 
vendee’s complying with the terms of payment, the contract 
must be regarded in the nature of a mortgage, and that the 
vendee was entitled to the benefit of sale, as under ordinary 
mortgage foreclosure proceedings. . The district court ren- 
dered a decree that the defendant comply with his contract 
within thirty days by making the payments and executing the 
notes and mortgage according to the contract, and upon fail- 
ure to pay the money and execute the notes and mortgage, 
and received from plaintiff a deed toe the premises within 
said time, that defendant forfeit all right, title, and interest 
to and in the premises. On appeal to this court the decree 
of the trial court was affirmed. It was held that plaintiff 
might have brought an action to foreclose the contract, but 
that was not his only remedy. 

In the opinion in Gallagher v. Giddings, 33 Neb., 222, 
supra, it is said that “the warranty deed of April 22, 1885, 
executed by Giddings and wife aud Bisecan; alchougk absa- 
lute in form, being given as security for.a loau of money, 
in equity is regarded asa mortgage. Although the grantor, 
E. F. Gallagher, is considered only a mortgagee, the deed 
conveyed the legal title to the premises to him, and noth- 
ing remained in the grantors except. the equity of redemp- 
tion. This case is different from an ordinary mortgage, 
in which the title does not pass to the mortgagee but re- 
mains in the mortgagor until foreclosure and sale. (Baird 

v. Kirtland, 8 O., 21; Kemper v. Campbell, 44 O. St., 210; 
“Hughes v. Davis, 40 Cal., 117; 1 Jones, Mortgages, sec, 339.) 
* * *  Kiseman and Giddings brought their action to re- 
deem from the equitable mortgage and for a reconveyance, 
alleging in their petition that they were ready and willing 
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to pay the debt, and a decree was entered that the land be 
reconveyed to them upon the payment, within a specified 
time, of the amount found due the grantee. The payment 
not having been made, subsequently the petition to redeem 
was dismissed by the court, and the right or privilege to 
take further legal proceedings on the subject was not given 
by the decree. 

“In argument it isclaimed by the defendant in error that 
the judgment of dismissal of the petition to redeem is not 
a bar to the equity of redemption. In ordinary mortgages 
the right of the mortgagor to redeem is cut off by fore- 
closure and sale. The legal title in such case being in the 
mortgagor, in order to divest him of his title there must 
be a foreclosure of the mortgage, a sale under the decree, 
and deed to the purchaser at the sale; and when a deed, 
although absolute in form, is intended as a mortgage, the - 
equity of redemption of the grantor may be barred by fore- 
closure proceedings. But the legal title in such an equita- 
ble mortgage being in the grantee, where the grantor brings 
an action to redeem the premises, and his petition is dis- 
missed by reason of his default in making payments by 
the day set in the decree for redemption, and no privilege 
is given to bring another action, the grantor’s right of re- 
demption is thereby extinguished.” (See 36 Cent. L. J., 
471.) 

The case at bar falls within the principle laid down in 
the decisions just cited. The remedy by strict foreclosure 
of land contracts cannot be resorted to in all cases. ‘The 
remedy being a harsh one, courts of equity will decree a 
strict foreclosure only under peculiar and special circum- 
stances. Applications of that character are addressed to 
the sound legal discretion of the court, and they will be 
granted in cases where it would be inequitable to refuse 
them, If the vendee or purchaser has not been guilty of 
gross laches, nor unreasonably negligent in performing the 
contract, a strict foreclosure should be refused on the ground 
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that it would be unjust, even though the vendee may 
have been slightly in default in making of a payment. So, 
for the same reason, a strict foreclosure will be denied 
where the premises have greatly increased in value since 
the sale, or where the amount of unpaid purchase money 
is much less than the value of the property. On the other 
hand, if the vendee, without sufficient excuse, fails to make 
his payments according to the stipulations of his contract, 
and. for an unreasonable time remains in default, the 
vendor may have a strict foreclosure of the contract for 
the sale and purchase of the land, unless some principle 
of equity would be thereby violated. 

Applying the foregoing observations to the facts of the 
case at bar, we are forced to the conclusion that the plaint- 
iff below was entitled to the relief demanded, and the 
court did not err in rendering a decree of strict foreclosure. 
But one payment has ever been made upon the land, and 
that was the $250 paid when the contract was entered into. 
The purchaser had neglected to pay the amount due the 
state, and the vendor was compelled to do so to protect the 
title. At the commencement of the action the vendee was 
in default more than fifteen months, and no excuse has been 
given for the delay, nor has it been shown that the land 
has increased in value, or that it is now worth more than 
the unpaid purchase price. Manifestly it would be unjust, 
under the circumstances disclosed by this record, to render 
a decree of foreclosure and sale, as in ordinary mortgage 
foreclosure proceedings. 

The only remaining objection to be noticed is, the over- 
ruling of plaintiff in error’s motion for a stay of an order 
of sale. Hada decree of foreclosure and sale been entered, 
then, under the decision in Spencer v. Moyer, 29 Neb., 305, 
the defendant would have been entitled to a stay of the de- 
cree for the period of nine months, by merely filing a writ- 
ten request therefor within the time fixed by statute. But 
the statute providing for the stay of executions and orders 
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of sale has no application to decrees of strict foreclosure. 
The decree of the district court is 


AFFIRMED. 


DaNIEL EGGLESTON, APPELLANT, V. SAMUEL PoLLocK 
ET AL., APPELLEES. 


FILED NOVEMBER 8, 1893. No. 5003. 


Deeds: Escrow: DELIVERY BEFORE COMPLIANCE WITH COoNDI- 
TIONS: EVIDENCE OF AUTHORITY: ReviEW. The finding of 
the trial court that the deed executed by the plaintiff and de- 
posited in escrow with a third person, to be delivered to the 
vendee on the performance by the latter of certain conditions, 
was delivered by the depository.in escrow by instructions of the 
vendor before the conditions of the holding had been complied 
with, considered to be sustained by the evidence in the case. 


APPEAL from the district court of Platte county. Heard 
below before MARSHALL, J. 


CA. Woosley, Higgins & Garlow, and M. Whitmoyer, 
for appellant. 


Sullivan & Reeder and I. L, Albert, contra. 


Norval, J. 


This action was brought by appellant to set aside and 
cancel certain deeds covering lots 5 and 6, in block 95, 
known as the “ Lindell hotel property,” situated in the city 
of Columbus, and to quiet the title to said real estate in 
the plaintiff. From a decree in favor of defendants, 
plaintiff appeals. 

But a single question is presented, which is one of fact, 
and that is, did the plaintiff authorize the delivery of his 
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deed to Samuel Pollock to the property in controversy? 
It is undisputed that on and prior to October 31, 1890, 
plaintiff was the owner of the property in controversy, and 
‘against which were incumbrances aggregating about $2,300. 
Samuel Pollock at the same time was the owner of a 
quarter section of land in Holt county, Nebraska, and a 
like quantity of real estate situated in Kingman county, 
Kansas. The lien upon the two tracts, including taxes, 
amounted to more than $2,100. Negotiations were entered 
into between plaintiff and Samuel Pollock for the exchange 
of their said properties, and on the said 31st day of October 
an agreement therefor was entered into between them, by 
the terms of which plaintiff was to execute a deed to the 
said hotel property, conveying the same to Pollock subject 
to incumbrances, and said Pollock was to execute a war- 
ranty deed for the said lands in Holt and Kingman counties 
conveying the same to Eggleston, subject to these mort- 
gages aud taxes, which Pollock represented did not exceed 
$2,100, and which plaintiff agreed to assume and pay. As 
the deeds were made and executed in accordance with the 
contract, it was also stipulated by the parties that said deeds 
should be left with one P. W. Henrich, in escrow, until 
said Pollock should furnish abstracts of title showing a 
perfect chain of title in himself to the said two quarter 
sections of land, and that the total incumbrances thereon 
were not more than $2,100, and, upon such abstracts being 
furnished, the deeds were to be delivered to the respective 
parties. The conveyances were so deposited with Heu- 
rich on the date above stated, and on November 4, 1890, 
the deed to the hotel property was turned over by him to 
Pollock and placed on record. A few days thereafter the 
deeds to the Holt and Kingman county lands were like- 
wise recorded. It further appears that Samuel Pollock 
conveyed the lots in Columbus to John G, Pollock, who 
together with his wife executed and delivered to one C, J. 
McCoy a warranty deed to said premises. 
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The contention of appellant is, and that is the substance 
of his testimony in the court below, that said Henrich, 
without plaintiff’s knowledge or consent, and before the 
conditions under which the deeds were held by him had 
been complied with, delivered the deed to the hotel prop- 
erty toSamuel Pollock. Itis well settled that when a deed 
is wrongfully delivered by an escrow to the grantee, with- 
out the knowledge or consent of the grantor and without 
compliance with the stipulated conditions ou the part of 
the grantee to be performed, no title passes to the latter, 
and if plaintiff’s testimony stood alone there would be no 
room for doubt that he would be entitled to the relief de- 
manded, But there is in the record testimony which jus- 
tified the trial judge in finding that plaintiff authorized the 
delivery of his deed to the property in dispute. P. W. 
Henrich testified positively and without equivocation that. 
within a weelx after the deeds were placed in his hands 
plaintiff called upon witness, and instructed him to deliver 
the deed to the hotel property at any time to the grantee, 
and to place the other two deeds upon record, all of which 
witness did as directed. Appellant denied under oath that 
he ever authorized the delivery of the deed executed by 
him, but Heurich is corroborated by other testimony found 
in the record. C. J. McCoy testified that about the Sth or 
9th of November, 1890, he informed plaintiff that he was 
about to trade with Pollock for the Lindell hotel property, 
to which Eggleston neither made any objection nor claimed 
any interest in the properly, but stated to witness that ‘I 
traded the hotel off to an old fellow by the name of Pol- 
lock, and I guess the old fellow has got it onto me, but if 
he has I will have to stand by it.” McCoy further testi- 
fied that after the transfer of the property to him plaintiff 
went with him tothe agent of the insurance company for 
the purpose of having the policies transferred to McCoy. 
We are persuaded that the plaintiff authorized the delivery 
of the deed, at least that the finding of the trial court is 
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not so clearly against the weight of the evidence as to jus- 
tify a reversal. The judgment must be 


AFFIRMED. 


StaTE oF NEBRASKA, EX REL. Frep W. MILLER, V. 
E. O. Lewis, County CLERK, 


FILED NoveMBER 8, 1893. No. 6540. 


1. Counties: PopuLATION: OFFICE OF REGISTER OF DEEDS. Each 
county in this state having a population of 18,003 or more, as 
shown by the last national census, was entitled to elect a regis- 
ter of deeds at the last general election. 


A county having less than 18,003 inhab- 
itants at the national census of 1890 was not entitled to elect 
such an officer, even though the state census of 1885 shows it 
possessed more than the above number of inhabitants. 


ORIGINAL application for mandamus. 
Isham Reavis and C. F. Reavis, for relator. 
Edwin Falloon, contra. 


Norvat, J. 


This was an original application for a peremptory writ 
of mandamus to compel the respondent, as county clerk of 
Richardson county, to include the office of register of deeds 
in the notices of election to be issued by him for the gen- 
eral election holden in said county in November, 1893. 
The cause was submitted upon a general demurrer to the 
petition. 

The facts alleged are substantially as follows: Relator is 
acitizen of the United States and of this state, and is a resi- 
dent and elector of Richardson county, and eligible to the 
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office of register of deeds. Respondent is the duly elected, 
qualified, and acting county clerk of said county. On the 2d 
day of October, 1893, relator was nominated by the repub- 
lican county convention of Richardson county as a candidate 
for the office of register of deeds in said county, to be voted for 
at the general election in November 1893, On the 3d day of 
October, 1893, by the joint action of the democraticand peo- 
ple’s independent political parties, one W. S. McGowan 
was nominated as a candidate for the same office. Accord- 
ing to the censns of 1885, Richardson county contained a 
population of 18,688, which was sufficient, under the pro- 
visions of the act of the legislature establishing and creat- 
ing the office of register of deeds, to entitle the county to 
that office, and in pursuance of which a register of deeds 
therein was elected at the general election in 1889, and the 
person thus elected, qualified and entered upon the dis- 
charge of the duties thereof. The national census of 1890 
shows the population of said county to be 17,573. The 
respondent, although requested so to do, refused to include 
in his notices of election the office of register of deeds, on 
the ground that the population of the county in 1890 was 
less than 18,003, the number required by law to entitle the 
county to the office in question. 

The state legislature, in 1887, passed an act creating and 
establishing the office of register of dceds. (Session Laws, 
1887, ch. 30.) Section 1 of this act was amended by the 
legislature of 1889, by extending the term from two to four 
years. (Comp. Stats., 1889, ch. 18, sec. 77a.) The amended 
section provides that “at the general election in the year 
1889, and every four years thereafter, a register of deeds 
shall be elected in and for each county having a population 
of eighteen thousand and three (18,003) inhabitants or 
more, to be ascertained by the census of 1885, and each 
state and national census thereafter, who shall give bond, 
with sufficient sureties thereon, to be approved by the 
county board, in the penal sum of ten thousand ($10,000) 
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dollars, conditioned for the faithful performance of his duties, 
and such register of deeds shall have all the power and per- 
form all the duties relative to all papers, writings and instru- 
ments pertaining to real estate heretofore enjoined by law 
upon county clerks, and shall receive the compensation al- 
lowed by law therefor,” ete. 

It will be seen that, by the census of 1885, Richardson 
county had a population sufficient to entitle it, under the 
law, to a register of deeds, but that by the last national 
census the population of the county fell below 18,003, the 
minimum number necessary to authorize a county to elect 
a register of deeds. The contention of the relator is that, 
inasmuch as the office became established in said county in 
1885, it was not abolished by reason of the population of 
the county, according to the national census of 1890, being 
less than 18,003. We cannot adopt the construction con- 
tended for by the relator. The section above quoted author- 
izes each county having a population of 18,003 or over to 
elect a register of deeds; and it was not the intention of the 
legislature to imit the operation of the section to counties 
possessing the requisite uumber of inhabitants at the time 
the act in question took effect; but the provision was in- 
tended to apply only to counties possessing a sufficient popu- 
lation at the period designated in the act for the election of 
a register of deeds, as shown by the preceding state or na- 
tional census, to entitle the same to such officer. The law- 
makers, whether wisely or not is no concern of ours, fixed 
the minimum number of inhabitants which would authorize 
a county to choose a register of deeds, and a county whose’ 
population, ascertained in the manner indicated by the act, 
does not reach such limit, has no power to elect such officer, 
even though it may have possessed, at some time in the past, 
the prescribed population. Manifestly this is the meaning 
of the provision under consideration. This construction 
not only gives effect to the clause “to be ascertained by 
the census of 1885, and each state and national éensus 

17 
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thereafter,” but harmonizes with sections 2 and 3 of the 
act creating the office of register of deeds. Section 2 
declares, in effect, that in each county containing a popula- 
tion of 18,003, or more, and where the offices of register 
of deeds and county clerk are separate, the county board shall 
provide office room, fire proof vaults, and necessary books, 
blanks, stationery, and office furniture for the use of the reg- 
ister of deeds; and by the next section it is provided that in 
each county having less than 18,003 inhabitants, and until 
such officers shall be elected and qualified, the county clerk 
shall be ex officio register of deeds. Our conclusion is that 
Richardson county, according to the census of 1890, did 
not possess sufficient population to entitle the electers therein 
to elect a register of deeds at the last general election. The 
demurrer to the application is sustained and the action 
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Martin DeEprtisst, SHERIFF, v. Coas. B. McKinstry. 
FILED NovEMBER 8, 1893. No. 4096. 


Replevin: DEFENDANT Not IN POSSESSION OF PROPERTY. An 
action of replevin will not lie against one who, at the time the 
action was instituted, was neither in the actual nor constructive 
possession or control of the property, unless he has concealed, re- 
moved, or disposed of the same for the purpose of avoiding the 
writ, 


Error from the district court of Keith county, Tried 
below before Hamer, J. 


J. J. Halligan and Short & Brotherton, for plaintiff in 


error. 


F. Q. Feltz, contra, 
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Norval, J. 


The action below was replevin. It was brought by 
Charles B. McKinstry to recover the possession of a pony. 
There was a irial to a jury, with verdict for the plaintiff. 
The defendant’s motion for a new trial was overruled, and 
judgment was entered against him for $7, that being the 
amount of damages assessed by the verdict for the illegal 
detention of the property, and for costs of suit taxed at 
$65.68. 

The petition in error contains five assignments of error, 
but one of which is relied upon in the brief of counsel, 
and that is, the verdict is not sustained by the evidence. 
The pony in dispute was owned originally by one H. R. 
Jackett, who sold it to one Frank R. Peale, who in turn 
sold the same to McKinstry. The evidence is clear that 
Peale was indebted to McKinstry, a minor, in the sum of 
$65 for work and labor; and being unable to pay the claim, 
McKinstry induced him to purchase the pony of Jackett 
for him, agreeing to take the same in full payment of his 
demand against Peale. Jackett at the time knew that 
Peale was buying the pony for McKinstry. Peale gave 
Jackett a mortgage on the pony, on November 18, 1888, 
for $65 to secure the purchase price. There is some dis- 
pute in the testimony as to the time the sale was made by 
Jackett to Peale, and by the latter to plaintiff below. The 
testimony of McKinstry and his witnesses goes to show 
that both sales were made, and possession of the pony de- 
livered to McKinstry, prior to November 14,1888. Jackett 
and Peale, also one or two other witnesses, testified that the 
sale was made to Peale on November 18, the day the 
chattel mortgage was given. 

On the trial Peale was pretty successfully impeached by 
numerous witnesses who testified that his general reputa- 
tion, in the community in which he lived, for truth and 
veracity was bad. A fair preponderance of the testimony 
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establishes that McKinstry had been the owner of the pony 
at least four days before the chattel mortage was given to 
Jackett. It is certain that at the time the mortgage was 
executed the pony was in plaintiff’s possession, and so re- 
mained, without even a suggestion by Jackett that he held 
a mortgage thereon, until just before this action was com- 
menced in the spring of 1889, when the pony was taken 
from McKinstry under the mortgage, and thereupon re- 
plevin was brought to regain possession. The evidence 
satisfies us that plaintiff below is entitled to the possession 
of the property as against Jackett, inasmuch as Peale had 
no title or interest in the pony when the mortgage was ex- 
ecuted, 

Counsel for plaintiff in error in the brief say that the 
case in this court turns largely upon whether the defendant 
below had possession of the property at the time this action 
was instituted. This is doubtless true. Upon this branch 
of the case we agree with counsel that the evidence fails to 
sustain the verdict. There is not a scintilla of evidence 
in the bill of exceptions to show that the property at 
any time was in the possession of Depriest. On the con- 
trary, the undisputed testimony is to the effect that he 
never had possession of the pony. The mortgage was 
placed in J. R. Kiser’s hands to foreclose, who took the 
pony from McKinstry and put the same in Jackett’s 
pasture, where it remained until taken under the replevin 
writ. 

It is evident that the suit was brought against the wrong 
party. Replevin will not lie against one who, at the com- 
mencement of the action, was neither in the actual nor con- 
structive possession or control of the property, unless he has 
concealed, removed, or disposed of the same for the purpose 
of avoiding the writ. (Cobbey, Replevin, secs. 61, 63, 64; 
Kittridge v. Miller, 45 Mich.,478; Burt v. Burt, 41 Mich., 
83; Bacon v. Davis, 30 Mich., 157; Hinchman v. Doak, 
12 N. W. Rep. [Mich.], 39; Johnson v. Garlick, 25 Wis., 
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705; Grace v. Mitchell, 31 Wis., 589; Moses v. Morris, 20 
Kan., 208.) 

The petition in the case was in the usual form, and, 
among other things, averred that the defendant unlawfully 
detained the property. The answer was a general denial, 
which cast upon the plaintiff the burden of proving not 
only that the property was in the defendant’s possession or 
control when the suit was instituted, but that he wrongfully 
withheld possession of the same from the plaintiff. He 
wholly failed to prove either, The fact that Kiser, who 
took the pony from the plaintiff below under the chattel 
mortgage, was a deputy sheriff, was no justification for bring- 
ing this action against Depriest, the sheriff. There is no 
claim that the deputy acted under the directions of the 
sheriff, so as to make the latter in any manner responsible 
for his acts. Kiser did not procure the property by virtue 
of a legal writ, but in what he did he was merely the agent 
of the mortgagee. 

It is certain that this action will not lie against Depriest, 
and it being established by uncontradicted testimony that 
the pony was not in his possession when the replevin writ 
was issued and served, the court below should have dis- 
missed the action at the costs of the plaintiff. It was error 
to render judgment against the defendant for damages. As 
the property was not taken from him under the writ, and 
as he claimed on the trial no right or title to the same, the 
defendant was not entitled to a judgment for a return of 
the property, but was simply entitled to a judgment of 
dismissal, and for costs. The judgment of the district 
court is reversed, and the action is dismissed at the costs of 
the defendant in error in both courts. 


REVERSED AND DISMISSED. 
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J. L. Roperson v. JoHN P. REITER, 
FILED NoVEMBER 8, 1893. No. 4936. 


1. Mortgages: Escrow: DrLivery. Where a mortgage is exe- 
cuted and deposited in escrow with a third person to be delivered 
to the mortgagee on the performance by the latter of certain 
conditions, the delivery thereof by the custodian to the mortga- 
gee, without the knowledge or consent of the mortgagor, before 
the fulfillment of the conditions by the mortgagee, will not have 
the effect to confer any interest in the mortgaged property upon 
the latter, or upon an assignee with notice. A mortgage deliv- 
ered to a third party in escrow, to be by him delivered upon the 
happening of some contingency, or upon the performance of 
some condition, does not become effectual as a delivered instru- 
ment until such second delivery. 


2. Rulings on Admission of Evidence: Review. The as- 
signments of error, based upon the rulings of the trial court on 
the admission of testimony, considered and overruled. 


3. Negotiable Instruments: RIGHTS oF ASSIGNEE AFTER Ma- 
TuRITy. The assignee of a promissory note and chattel mort- 
gage, who purchased them after maturity, holds them subject to 
all the defenses which could have been made by the maker had 
they remained in the hands of the original payee or holder. 


4. Replevin: Form or JupaMEntT. In an action of replevin, 
where the property replevied has been delivered to the plaintiff 
under the writ, in case the verdict finds for the defendant, 
the judgment must be in the alternative for a return of the 
property, or the value thereof, or the value of the possession of 
the same, and for damages. 


: REVIEW: PRACTICE. Where the judgment is not 
jn the alternative form, a new trial will not be granted by the 
supreme court for that reason, but the cause will be remanded 
to the trial court to renderthe proper judgment upon the verdict. 


Error from the district court of Red Willow county, 
Tried below before CocHRAN J., 


The facts are stated in the opinion. 
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J. L. Roberson and H. J. Whitmore, for plaintiff in 


error: 


The note and mortgage are admitted, and also default in 
the payment thereof. The plaintiff is therefore entitled to 
the possession of the property, unless the defendant can 
establish payment or satisfaction of the mortgage in some 
way. (Case Threshing Machine Co. v. Campbell, 14 Ore., 
460; Jones, Chattel Mortgages, sec. 706, and cases cited; 
Holland v. Griffith, 13 Neb., 473; Lathrop v. Cheney, 29 
Neb., 456.) 

The court erred in not rendering an alternative judg- 
ment, (Lee v. Hastings, 13 Neb., 511; Hooker v. Ham- 
mill, 7 Neb., 236; Frey v. Drahos, 7 Neb., 201.) 


W. 8. Morlan, and W. R. Starr, contra: 


The irregularity in the form of the judgment was not 
called to the attention of the trial court. No motion was 
made to correct the same. In this case, if there was error, 
it was error without prejudice. (Armstrong v. Lynch, 29 | 
Neb., 91.) 


Norvat, J. 


This was an action of replevin by J. L. Roberson against 
John P. Reiter to recover the possession of certain per- 
sonal property. From a verdict and judgment in favor of 
defendant, plaintiff prosecutes error. 

Plaintiff claims the right to the possession of the prop- 
erty by virtue of a chattel mortgage given by the defendant 
to one Henry Schneider, and by the Jatter assigned to the 
plaintiff. It appears from the record that on December 19, 
1888, defendant, being the owner of the property in dis- 
pute, executed a chattel mortgage thereon to Henry 
Schneider, to secure the payment of a promissory note 
calling for $500, payable September 1, 1889. The execu- 
tion of the note and mortgage is admitted. The defendant, 
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however, insists that he never delivered them, or author- 
ized their delivery, to the payee and mortgagee, but the 
same were placed in the hands of one George H. Grubb, 
to be held by him as escrow; and that subsequently, with- 
out the knowledge or consent of the defendant, the note 
aud mortgage were turned over by Grubb to Schneider, 
without the terms and conditions upon which they were 
held having been complied with. This is disputed by the 
plaintiff. After the maturity of the note, it, with the 
mortgage securing the same, was assigned to the plaintiff, 
without the delivery of either the note or mortgage, for 
the consideration of $100. Defendant refusing to sur- 
render the mortgaged property, this action was instituted 
to recover the possession thereof. 

Plaintiff contends that the verdict should have been in 
his favor, and that the trial court erred in not so directing 
the jury. We are unable to adopt this view of the case. 
It is undisputed that one Henry Schneider was the owner 
of an undivided one-half interest in a. brewery, situated 
near the town of Indianola, which was incumbered by 
mortgage io the amount of $1,500. He entered into a 
contract for the sale of his interest in the brewery, and the 
personal property contained therein, to the defendant, and 
the note and chattel mortgage involved in this suit were 
executed to secure the payment of the purchase price, and 
the same were deposited in escrow with George H. Grubb, 
an attorney of Indianola, to be delivered to Schneider on 
’ the performance by the latter of certain conditions as spec- 
ified in such contract. There is a direct conflict in the tes- 
timony as to the terms under which the note and mortgage 
were held by Mr. Grubb, and whether the same were de- 
livered to Sclineider by the custodian in violation of the 
stipulations of the agreement. 

The defendant testified unequivocally that the agreement 
between all the parties was that the note and mortgage 
were to be placed in the possession of Mr. Grubb, to be 
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held until Mr. Schneider should procure a release of the 
incumbrance upon the brewery, and that likewise the latter 
execute to defendant a warranty deed covering the brewery 
property, which conveyance was to be left with Mr. Grubb, 
who was to retain all the papers until both parties were 
satisfied that the conditions of the sale had been complied 
with, when the deed was to be delivered to the defendant, 
and the note and chattel mortgage to’ Mr. Schneider ; that 
shortly after the execution and delivery of the note and 
mortgage to Mr. Grubb, the latter, on the execution and 
delivery to him of said deed, unknown to defendant, sur- 
rendered the note and mortgage to Mr. Schneider, without 
the fulfillment by him of the said stipulations of the con- 
tract. That the incumbrance upon the brewery has never 
been paid or released of record, is conceded. 

The defendant is fully corroborated as to the terms of the 
sale by the testimony of one Charles H. Oman, who was 
called by the parties to witness the verbal agreement. The 
evidence of the defendant and Oman is disputed by the tes- 
timony of Henry Schneider, who denies under oath that 
he agreed to lift the mortgage on the brewery, but testifies 
that Reiter, as a part of the consideration, assumed and 
agreed to pay the same. ‘This evidence is weakened by the 
deed executed by him, the same containing full covenants 
of warranty, without any mention therein that the grantee 
assumed the payment of the mortgage on the property, as 
it doubtless would have stipulated if such had been the 
understanding of the parties. The jury were the judges 
of the weight to be given to the conflicting testimony, and 
after a careful perusal of the evidence contained in the bill 
of exceptions, we are satisfied that they were justified in 
finding that the contract was as testified by the defendant 
and his witnesses, and that the note and chattel mortgage 
were delivered to Schneider by the custodian without 
authority and in violation of the conditions of the contract. 
They, therefore, have no validity. 


202 NEBRASKA REPORTS. [ Vou. 38 


Roberson v, Reiter. 


The rule is that where a mortgage is signed and depos- 
ited in escrow with a third person to be delivered to the 
mortgagee on the performance by the latter of certain con- 
ditions, the delivery by the custodian to the mortgagee, 
without the knowledge or consent of the mortgagor, and - 
without the fulfillment of the conditions precedent by the 
mortgagee, will not have the effect to confer any interest in 
the mortgaged property upon the latter or his assignee with 
notice. The proposition is too well sustained by the adjudi- 
cated cases to require the citation of authorities to sustain it. 

Plaintiff lays considerable stress upon the fact that the 
defendant wrote Schneider in the latter part of July, 1889, 
that he would pay $250 on the note on August 1, and the 
balance when due, requesting that the latter send the note 
to the bank or some person in Indianola that he might see 
the credit indorsed thereon when the payment was made. 
This letter, unexplained, would be held to be a recognition 
by the defendant of Schneider’s possession of the note as 
valid, but in view of other testimony in the record it should 
not be so regarded. The defendant explains why the letter 
was sent. He testifies that he wrote it under the advice of 
counsel in order to prevent the payee from transferring the 
note to an innocent party before the maturity thereof. 
There is evidence in the record tending to show that the 
defendant never recognized the validity of the deed to the 
brewery, and that he never took possession of the property. 
Plaintiff was in no way deceived by this letter. It does 
not appear that he had any knowledge of its coutents un- 
til after the bringing of the suit. Nor is plaintiff an inno- 
cent purchaser, he haviug taken an assignment of the note 
and mortgage long after the same fell due, with notice that 
the defendant disputed their validity. He was aware at 
the time he was purchasing a lawsuit. 

Plaintiff in his brief cites authorities in support of the 
proposition that where the existence of a chattel mortgage 
is admitted, and there is a default in payment of the debt 
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which it was given to secure, the mortgagee is entitled 
to the possession of the property, unless the defendant es- 
tablishes payment or satisfaction of the mortgage debt. 
The decisions have no application to this case. If the de- 
livery of the note and mortgage was unauthorized, as the 
proofs tend to establish, and the jury by their verdict so 
found, then the instruments never had any legal existence, 
which is a complete defense to an action for the recovery of 
the possession of the property. 

We observe no error in the admission of the testimony 
regarding the incumbrance on the brewery, since the pay- 
ment thereof was one of the conditions to be performed by 
Schneider before the note and mortgage were to be delivered 
tohim. It was certainly competent to prove that this was 
one of the terms upon which the papers were left in the 
hands of Grubb, and that the grantee in the deed never 
paid the incumbrance upon the real estate therein described. 
The evidence was pertinent and proper for the purpose of 
showing that the delivery of the note and chattel mortgage 
by the depository in escrow was fraudulent and void. 
Plaintiff is mistaken in supposing that the defense in the 
case at bar is in the nature of a set-off or connter-claim. 
No such a defense was raised or attempted to be interposed 
here. If the chattel mortgage ever had any legal exist- 
ence, and the defendant had paid the incumbrance on the 
brewery, and set up the breach of the covenants in the 
deed against incumbrances to defeat plaintiff’s action, then 
there would be some ground for plaintiff’s contention that 
neither offset nor counter-claim is available in an action 
of replevin. The defense interposed goes to the right 
of the plaintiff to maintain his suit. If the note and 
mortgage were invalid, plaintiff was not entitled to the 
possession of the property. That is plain. 

Error is assigned in admitting the testimony of the wit- 
ness Oman. This is the person who was called by the 
parties for the purpose of being a witness to the bargain. 
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The conversation between Schneider and Reiter in the 
presence of Oman was part in English and part in Ger- 
man. The witness did not understand what they said in 
German. He testified to what was spoken in English. 
The objection to his testimony is that, as the witness did 
not know what was said in German, it was error to permit 
him to state any part of the conversation. The rule thata 
witness must give the whole of a conversation, and not a 
part, should not apply here, as there is not a particle of evi- 
dence to show that any portion of the contract was made 
in a foreign language; while, on the other hand, the pre- 
sumption is strong that it was not so made, inasmuch as 
Mr. Oman was called for the express purpose of being a 
witness to the contract, and it was known to both parties 
that he had no knowledge of the German language. 

There was no error in admitting the testimony of Henry 
Crabtree as to the value of the property taken under the 
replevin writ. He showed himself acquainted with the 
value of the property, and competent to testify upon that 
subject. 

Objection is made to the giving of the following in- 
struction asked by the defendant : 

“4, An assignee of a promissory note and chattel mort- 
gage, who takes them after maturity, is supposed to have 
notice of any defense that exists against them, and such de- 
fense may be made as effectually against the note and mort- 
gage in the hands of such assignee or holder as if the suit 
had been brought by the original payee or holder of said 
note and mortgage.” 

The foregoing correctly stated the law, and was applica- 
ble to the case made by the evidence. The court did not 
err in giving the same, or in refusing to instruct the jury 
as requested by the plaintiff. The most of the instructions 
asked by the plaintiff were, in effect, that the jury should 
return a verdict in his favor, and the others were not based 
upon any issue in the case. 
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The judgment is erroneous in that it was not in the al- 
ternative, for a return of the property, or its value in case 
it cannot be returned, but was rendered for money abso- 
lutely. It has been repeatedly held by this court that 
where, in an action of replevin, the property has been 
taken under the writ and delivered to the plaintiff, in case 
of a verdict in the defendant’s favor, the judgment must 
be in the alternative form. (Hooker v. Hammill, 7 Neb., 
231; Lee v. Hastings, 13 Neb., 508; Singer Mfg. Co. v. 
Dunham, 33 Neb., 686; Manker v. Sine, 35 Neb., 746.) 

Defendant insists that there is no error in not rendering 
an alternative judgment, for the reason that the record 
shows that the plaintiff could not return the property to the 
defendant if he so desired. It does appear that one of the 
mules died before the trial in the court below, but it is not 
shown that the rest of the property replevied cannot be 
returned, It was advertised and sold under. the mortgage, 
but who became the purchaser is not disclosed by the record. 

Again, it is urged that the error in the form of the judg- 
ment cannot avail the plaintiff because the attention of the 
court below was not called to the defect in the motion fora 
new trial. We are unwilling to adopt that view. A de- 
fect in judgment need not be pointed out in a motion fora 
new trial. Indeed, the filing of such a motion usually, 
and very properly, precedes the rendition of the judgment, 
and it could not be known in advance, at the time the mo- 
tion is presented, that there will be errors, irregularities, or 
defects made in the rendition of the judgment. The de- 
cision in Armstrong v. Lynch, 29 Neb., 87, has no applica- 
tion to the question under consideration. In that case there 
was a defect in the form of the verdict in replevin, the 
jury having found the value of the property taken by the 
sheriff under writs of attachment, but not the special in- 
terest of the officer. No objection was made as to the form 
of the verdict in the motion for a new trial, and judgment 
- having been rendered in favor of the sheriff for the actual 
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amount due upon the writs, it was held that the judgment 
would not be reversed for such defect in the verdict. 

In Manker v. Sine, supra, it was held, in a case similar 
to the one at bar, that where a judgment in favor of the 
defendant in an action of replevin is not in the alternative 
form, a new trial will not be granted for that reason, but 
that the cause will be remanded to the trial court to render 
the proper judgment upon the verdict of the jury; and 
this case will take that course. The judgment is re- 
versed and remanded, with instructions to the district court 
to enter judgment in the alternative for a return of the 
property or the value thereof, in case no return can be had. 


REVERSED AND REMANDED. 


Morris WILSON, APPELLEE, V. JOHN ROBERTS, AP- 
PELLANT. 


FILED NovEMBER 8, 1893. No. 5891. 


Reviow in Trial Court: WAIVER OF RIGHT TO APPEAL. Where. 
in an equitable proceeding, the unsuccessful party secures a re-ex- 
amination by the district court of the questions at issue, upon- 
an application in the nature of a bill of review, although by 
motion, instead of a petition, he will be held to have waived 
his right to appeal from such decree. 


Motion by appellee to dismiss appeal from the district 
court of Lancaster county. Heard below before TrszBetTs,, 
J. Motion sustained. 


Halleck F. Rose, for the motion. 


Samuel J. Tuttle, contra. 
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Post, J. 


This was a proceeding in equity for the purpose of stat- 
ing an account between the parties who had been engaged 
as partners under a contract with the state in removing the 
boilers and heating apparatus from the basement of the 
capitol building, and resetting them in the building now 
used as an engine house. A decree was entered by the dis- 
trict court on the 23d day of November, 1891, in which 
an account was stated between the parties, and a judgment 
entered for the plaintiff in the sum of $885 and costs, be- 
ing the balance found in his favor. 

On the 9th day of December following, the defendant 
filed a motion to modify the judgment aforesaid, of which 
the following is a copy: 

“Comes now the said defendant, John Roberts, and 

‘moves the court herein to vacate and modify the judgment 
heretofore entered in the above entitled cause, to correct and 
allow defendant for the several matters and things herein- 
after particularly specified, as shown by the several items 
and vouchers hereto attached and made a part hereof.” 

The items and vouchers referred to in the motion do not 
appear from the transcript, but it is asserted by the defend- 
ant that they relate exclusively to matters within the is- 
sues presented by the pleadings and considered by the court 
on the former hearing of the case. On the 18th day of 
June, 1892, an order was made sustaining the above mo- 
tion, the record thereof being as follows: 

“ Morris WILSON 
Vv. 

JOHN RoBERTS. \ 

“Now on this day came the parties hereto with their at- 
torneys, and this cause now comes on to be heard upon the 
motion of the defendant to modify the decree heretofore 
entered herein, and the court on due consideration whereof 
does sustain said motion to modify the judgment and de- 
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cree heretofore entered herein, and it is by the court 
ordered that the judgment and decree entered herein on the 
23d day of November, 1891, and of record at page 549 of 
Court Journal X of the records of this court, be and the 
same is hereby modified to the extent that a judgment be 
entered herein’ as of this date, in favor of the plaintiff and — 
against the defendant, for the sum of $362.25, instead of 
the sum of $385, as in said former decree so modified to 
stand. To all of which the plaintiff and defendant duly 
and severally except, and forty days from the rising of the 
court are hereby given each of them to reduce their excep- 
tions to writing.” 

The appeal was taken December 19, 1892. The plaint- 
iff now moves to dismiss the appeal on the ground that it 
was not taken within the time prescribed by law, and that 
this court is without jurisdiction of the action. It is evi- 
dent that the appeal should be dismissed unless, as con- 
tended by defendant, the six months allowed therefor 
should be reckoned from the modification of the judgment 
instead of the date of the original decree. 

It should be remarked in this connection that the 
plaintiff objected to the consideration of the motion to 
modify because it was in effect a proceeding to review the 
original decree and to correct errors occurring at the trial. 
It is apparent from the record that the object of the mo- 
tion was to secure a review of the original decree by the 
district court. 

By his election to review the decree in the district court 
the defendant must be held to have waived his right to an 
appeal therefrom. Such is the settled and salutary rule, and 
one sanctioned by abundant authority. (See Indiana Mu- 
tual Fire Ins. Co. v. Routledge, 7 Ind., 25; Harvey v. Fink, 
111 Ind., 249; Commonwealth v. Masonic Temple Co., 87 
Ky., 349; Elliott, App. Proc., sec. 149.) 

The question of the right of appeal from the order mod- 
ifying the decree is not presented by the record, since the 
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judgment complained of is evidently the one rendered No- 
vember 23, 1891, as subsequently modified. The modifi- 
cation thereof was in the defendant’s interest, and made 
upon his motion, and of which he will not now be heard to 
complain. The question of the regularity of the proceed- 
ing to review upon motion of the defendant is not material 
in view of the conclusion announced above. The motion 
to dismiss is sustained. 


APPEAL DISMISSED. 


May A. Upton v. Henry J. CaDy ET AL. 
FILED NovEMBER 8, 1893. No. 5950. 


1. Review on Error: Motion ror NEw TRIAL: ASSIGNMENTS 
oF Error. One who desires to have reviewed, upon petition in 
error in this court, alleged errors occurring at the trial, is required 
to assign the rulings complained of to the trial court in a mo- 
tion for a new trial. 


2. Error Proceedings: FAILURE To ASSIGN ERRORS: DISMISSAL. 
The failure to assign alleged errors as grounds for a new trial is 
not of itself sufficient reason for the dismissing of a petition in 
error by this court. 


3. : : : Practice. But whenever it appears, 
from an inspection of the record in any cause, that the petition 
in error presents no question of law or fact for review by this 
court, such cause will be considered as submitted on its merits 
and the judgment or decree affirmed. 


Error from the district court of Douglas county, Tried 
below before Doans, J. 


De France & Richardson, for plaintiff in error, 


Wharton & Baird, contra. 
18 


210 NEBRASKA REPORTS. [Vou. 38 


Upton v. Cady. 


Post, J. 


On the 15th ‘day of May, 1891, the defendants in error 
commenced an action in the district court of Douglas county 
against the plaintiff in error, May A. Upton, and hus- 
band, to foreclose a mechanic’s lien. The Patrick Land 
Company, which claimed an interest in the property de- 
scribed in the petition, was also made a defendant. — 

The plaintiff herein, Mrs. Upton, answered alleging 
ownership of the property and denying the other allega- 
tions of the petition. The Patrick Land Company filed 
an answer, in which it put in issue the cause of action al- 
leged in the petition, set up a mortgage on the property 
executed by Mrs. Upton and husband, and prayed for a 
decree of foreclosure. On the 23d day of January, 1892, 
a final decree was entered directing the sale of the property 
in controversy for the satisfaction, first, of the lien of the 
plaintiffs below; and, second, the mortgage of the Patrick 
Land Company. On the 20th day of January, 1893, Mrs, 
Upton filed a petition in error in this court by which she 
seeks a reversal of the decree of the district court on the 
following grounds: 

1. The court erred in admitting the evidence of C. P. 
Simmons to which plaintiffs at the time objected. 

2. The finding and decree are not sustained by the evi- 
dence, 

3. The judgment and decree are contrary to the law and 
the evidence. 

We are now asked to dismiss the petition in error for the 
reason that the alleged errors were not called to the atten- 
tion of the district court by means of a motion for a new trial. 
It has been repeatedly held that where the unsuccessful 
party desires to have reviewed, by petition in error in this 
court, alleged errors occurring at the trial, he is required to. 
assign the rulings complained of in a motion for a new trial. 
(See Hosford v, Stone, 6 Neb., 380; Cruts v. Wray, 19 Neb., 
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581; Gaughran v. Crosby, 33 Neb., 33.) In the last named 
case it was held that the failure to file a motion for a new 
trial is not of itself sufficient reason for dismissing a peti- 
tion in error. While we adhere to that rule we will not 
willingly apply it where the natural and only effect thereof 
will be to delay the disposition of a cause which from an in- 
spection of the record we have seen to be without merit. 
It is apparent, from a careful examination of the record 
upon the consideration of the motion to dismiss, that the 
decree of the district court must be affirmed for the reasons 
stated. We have therefore regarded the cause as submitted 
upon its merits and the decree is 


AFFIRMED. 


Marx May v. State oF NEBRASKA. 
FILED NOVEMBER 8, 1893. No. 5836. 


1. Criminal Law: Review. Where it is apparent that the plaint- 
iff in error has not been prejudiced by the ruling complained of, 
the judgment will be affirmed, and this court will not examine 
the record for the purpose of determining whether or not such 
ruling is technically correct. 


2. : CONTINUANCE: FAILURE TO Notiry DEFENDANT’S AT- 
TORNEY OF TRIAL. A motion for continuance in a crim- 
inal case on the ground that the attorney for the accused had 
not been notified of the trial a sufficient length of time to prop- 
erly prepare therefor, but which fails to show want of notice by 


the accused himself, is insufficient. 


3. : LARCENY: CoNFESSIONS EXTORTED BY THREATS: ADMIS- 
SIBILITY. Confessions of the accused in a criminal prosecution 
are inadmissible where there is reasonable ground for the pre- 
sumption ihat they were extorted by threats or induced by means 


of promises. 


4. : : EVIDENCE examined, and held sufficient to sustain 
the judgment of the district court. 
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Error to the district court for Douglas county. Tried 
below before Davis, J. 


Silas Cobb, for plaintiff in error. 


George H. Hastings, Attorney General, and T. J. Ma- 
honey, for the state. 


Post, J. 


This is a petition in error from the district court of 
Douglas county, and brings up for review the judgment of 
that court, whereby the plaintiff in error was convicted of 
the crime of larceny, and sentenced to a term in the peni- 
tentiary. 

1. The first of the alleged errors necessary to notice is the 
overruling of the motion for a continuance. The grounds 
upon which the continuance was asked by the prisoner are: 
First. Absence of witnesses by whom he could prove that 
William Hayden, a member of the firm of Hayden Bros., 
who are named in the information as owners of the prop- 
erty alleged to have been stolen, had admitted that he, the 
prisoner, was the representative of said firm, and authorized 
to purchase goods in their name. It is sufficient to say 
that on the trial the prisouer testified that he was, at the 
time of the alleged larceny, employed as superintendent 
or foreman of the notion department of Hayden Bros.’ 
store, in the city of Omaha, and was in the habit of »ur- 
chasing goods when required by the business of the firm. 
On that point he was not contradicted by William Hayden, 
who testified as a witness for the state. On the other hand, 
the testimony of the witness named is strongly corrobora- 
tive of the prisoner. It is clear that the statements im- 
puted to Hayden, and which could have been proved by 
the absent witnesses, were in no sense contradictory of his 
evidence at the trial, and would, for that reason, have been 
inadmissible if offered. Second. That the prisoner’s attor- 
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ney had not been notified when the case would be reached, 
until a few hours before it was called for trial. On that 
point the affidavit is insufficient, since it fails to show that 
the prisoner himself was not aware of the date set for the 
trial a sufficient length of time to make preparation there- 
for. Nor is it apparent, from an examination of the bill of 
exceptions, that he has been prejudiced by being required to 
go to trial without sufficient notice, since he had the benefit 
of a very able and skillful defense. It is doubtful, in fact, 
if a better presentation of the case in his favor could have 
been made under any circumstances. There was, therefore, 
no error in the overruling of the motion for a continuance 
of which the prisoner can now complain. 

2. The next day, and after the selection of a jury had 
been begun, time was asked to prepare a second motion 
for a continuance, which was refused. Said application, 
according to the transcript, was based upon the informa- 
tion contained in a telegram sent by the prisoner’s sister 
from Chicago the day previous. The telegram does not 
appear in the record; hence we are unable to say that 
there was an abuse of discretion by the court in denying 
the application. 

3. The next assignment relates to the admission in evi- 
dence of certain confessions by the prisoner, claimed to have 
been made to William and Joseph Hayden. The ground 
of the objection stated is that said confessions were not 
voluntary, and appear from the record to have been made 
to persons in authority over the prisoner. This contention 
is not sustained by the record. The prisoner, according to 
the testimony of the witnesses named, on being confronted 
with proof of guilt in the form of letters indicating that 
he had for some time been engaged in disposing of goods 
from the store, on his own account, to parties in Chicago 
and New York, also with the property described in the 
information, to-wit, a quantity of silk elastic web belong- 
ing to his employers, which he had recently delivered to 
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the American Express Company consigned to a party in 
Chicago, broke down and confessed the theft charged, as 
well as others, and offered to make restitution. Although 
the witnesses were not asked either on direct or cross- 
examination whether any threats or promises were made as 
an inducement to the confession, it is clear that the state- 
ment of the accused was entirely voluntary. It is true that 
he testifies on his direct examination that on the Saturday 
preceding his arrest, which was on the following Monday, in 
a conversation with William Hayden concerning the larceny 
charged, the latter said to him: “This is crooked work, I 
want you to tell the truth about it. It will be better for 
you, for we know you are doing crooked work. I will 
have you arrested and have an officer ready outside the 
door.” But he explicitly denies the confession proved. It 
is also in evidence that he voluntarily returned to the store 
the next day, where he had a further conversation with the 
proprietors on the subject, and again on Monday, where he 
remained until late in the afternoon when he was taken into 
custody. The rule which excludes evidence of confessions 
whenever there is reasonable ground for the presumption 
that they were extorted by threats or induced by promise 
of immunity, is one of great antiquity, and rests upon the 
soundest reasons. But in determining whether the confes- 
sion offered is admissible, the test is whether the threat or 
promise shown is in any degree calculated to influence the 
accused. (See 3 Russell, Crimes [9th ed.], 367.) Tested by 
that rule the confession in this case was admissible, and the 
district court did not err in receiving it in evidence, 

4, Exception is taken to the refusing of instruction No. 
1 requested by the prisoner, which correctly states the rule 
with respect to the presumption of innocence in his favor, 
and the facts which the state was required to establish in 
order to be entitled to a conviction. The court had, how- 
ever, given the same proposition in substance; hence the 
refusal of the request was not error. 
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5. It is urged finally that the evidence is insufficient to 
sustain the judgment. In that view we cannot concur. 
The proof clearly establishes the fact that the prisoner at 
the time charged, while employed by the firm above named, 
packed in a box a large quantity of silk elastic web, the 
property of his employers, and caused it to be delivered to 
the express company, consigned to A. Stein & Co., Chicago, 
from whence it was recovered by the owners. That his 
intention was to dispose of the property in question on his 
own account, will, under the circumstances of the case, 
scarcely admit of a doubt. Among other things which in- 
dicate a felonious intention on the part of the prisoner, is 
the fact that the explanation given by him of the transac- 
tion is unreasonable and apparently false, while there is evi- 
‘dence strongly tending to prove the conversion of property 
at other times by disposing of it in like manner, on his 
own account, to parties in Chicago and New York. We 
can see no ground for interference with the verdict of the 
jury, as the evidence is clearly sufficient to sustain the 
judgment. 7 

There are other questions discussed in the brief of plaint- 
iff in error, but as they were not presented by the motion 
for a new trial, they do not call for notice at this time. 
The judgment of the district court is 


AFFIRMED. 


Hans P. Lav v. W. B. Grimes Dry Goops Company 
ET AL. 


FILED NOVEMBER 8, 1893. No. 4870. 


1. Briefs: Misconpuct or ATTORNEYS: INSINUATIONS AND Im- 
PUTATIONS OF UNFAIRNESS and improper motives to the trial 
judge are highly improper and prejudicial to the party making 
them. 
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2. Instructions: AUTHORITY OF ATTORNEY To BIND His CLient. 
Where the question at issue was whether an alleged agreement 
had been made in a case pending, by an attorney of record for 
one of the parties, there being no controversy with respect to 
the extent of his authority, it is not error to refuse an instruc- 
tion defining the power of an attorney to contract in the name 
of his principal. 


3. 


The trial court is not required to charge the jury in the 
exact language requested. It is sufficient if the substance of an 
instruction be given. 


4. Review: HarMLess Ergon. A judgment will not be reversed 
on account of errors not prejudicial to the complaining party. 


5. Evidence of value examined, and held sufficient to sustain the 
judgment of the district court. 


6. Attachment: LIABILITY oF GARNISHEE: UNSATISFACTORY 
DiscLosuRE. In an attachment suit it was stipulated that L., 
a garnishee, who had taken possession of a stock of goods te 
satisfy a mortgage executed by the defendant, should answer by 
affidavit ‘‘ showing fully the amount of money remaining in his 
hands from sale of stock formerly belonging to the defendant,’’ 
and that upon the payment of said money into court, less the - 
amount of his mortgage and expenses, the garnishee should be 
discharged. Held, No defense in an action by the plaintiff 
against the garnishee after answer for an nnsatisfactory dis- 
closure, the cause of action alleged being the conversion of the 
stock of goods while in his possession. 


Error from the district court of Fillmore county. 
Tried below before Morris, J. 


E. P. Holmes, for plaintiff in error. 
Edgar C. Ellis, M. H. Weiss, and Chas. P. Schwer, contra. 


Post, J. 


This was an action'in the district court of Fillmore 
county by the defendant in error, The W. B. Grimes Dry 
Goods Company, against the plaintiff in error under the pro- 
visions of section 225 of the Code, for an unsatisfactory 
disclosure as garnishee, 
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The other defendants in error, thirteen in number, were 
intervenors who each claimed an interest in the property 
adverse to the defendant below. It appears from the rec- 
ord of the case that for some time prior to October 15, 1888, 
Wm. Schultz & Son had been doing business as general 
merchants in the village of Strang in said county. That 
on the day named said parties executed in favor of Lau, the 
plaintiff in error, a mortgage on their entire stock of mer- 
chandise to secure a note of that date of $1,086.89, and 
suffered the mortgagee to take immediate possession of the 
property so conveyed. Shortly thereafter The Grimes Dry 
Goods Company commenced an action against Schultz & 
Son in the district court of said county, and caused an order 
of attachment to issue therein, by virtue of which the 
property in controversy was seized while in possession of 
the plaintiff in error. The latter subsequently recovered 
possession of the property by means of an action of re- 
plevin against the sheriff, and proceeded to sell it in order 
to satisfy his mortgage. Some time after he had recovered 
possession of the property by his action against the sheriff, 
The Grimes Dry Goods Company and other creditors of 
Schultz & Son instituted garnishment proceedings against 
him as a supposed debtor of the latter. The several attach- 
ment suits were consolidated to the extent that by agreement 
a single answer was filed by the garnishee, in which he says: 
“There is now in his hands belonging to said defendants 
(Schultz & Son), subject to the liens by mortgages and orders 
of garnishment, the sum of $2,812.68; and that with this 
answer affiant hands into this court the said sum of 
$2,812.68, subject to the orders of said court hereafter to 
be made. Affiant further says that said amount is all of 
the property, moneys, or credits of any nature whatsoever 
now in his hands belonging to the said defendants, and that 
since the orders of garnishment were served upon this affiant 
he has not in any manner paid to the said Schultz & Son 
any part of the money in his hands, and that the amount 
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of money in his hands, and that the amount of money now 
handed to the court is all of the money belonging to the 
defendants.” 

In the petition below, after stating its cause of action 
against Schultz & Son, which had in the meantime been re- 
duced to judgment, The Grimes Dry Goods Company al- 
leges the filing of the answer set out above, and charges 
that said answer is not true, and is not a full disclosure of 
the indebtedness of the garnishee to Schultz & Son. It is 
further charged that at the time he was served with notice 
said garnishee had in his possession belonging to Schultz & 
Son money to the amount of $4,000 and the stock of mer- 
chandise above mentioned of the value of $9,000, all of 
which he has converted to his own use. 

In his answer the plaintiff in error admits that he had 
in his possession when served as garnishee the stock of 
goods belonging to Schultz & Son, and that he at said 
time held the property in controversy by virtue of the 
aforesaid mortgage in his favor, but denies that said prop- 
erty was of the value of $9,000, and avers that the value 
thereof was $4,533.91, and no more. He admits that said 
property had been disposed of by him at private sale, and 
avers that it was so disposed of under and by Virtue of an 
agreement with the plaintiff below and the several gar- 
nishees. He alleges that the stock of goods in controversy 
was sold to the best possible advantage, and in such man- 
ner as would insure the largest and best price, but that 
they were old and shop-worn, and worth only the sum 
above named; and that after paying the amount due by 
virtue of the mortgage in his favor and his actual and nec- 
essary expenses in the premises, he had paid into court the 
balance remaining, to-wit, $2,812.68. He also alleges that 
previous to the filing of his answer as garnishee he entered 
into a written stipulation with the plaintiff by which it was 
agreed that he should be discharged upon paying into court 
the money then remaining in his hands after satisfying his 
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mortgage and costs of sale. The stipulation referred to 
above is as follows: 


_ In District Court of Fillmore county, 
“BaRBE Bros, \ 


v. 
SHuttz & Son. 


“Paxton & GALLAGHER 
v. 
Suuttz & Son. 


“W.B. Grimes Dry Goons vt 


v. 
SHuuLtTz & Son. 
“(ROBERT ae 


v. 
Suuttz & Son. 

“Tt is hereby stipulated and agreed by and between the 
parties to the above entitled causes, and each of them, that 
answer of garnishee, Hans P. Lau, in open court is waived 
and consent given him to answer by June 4, 1889, by 
affidavit, showing fully the amount of money remaining in 
his hands from sale of stock of goods formerly belonging 
to Shultz & Son. 

“2. That the amount of said sums of money, less the 
amount of Lau’s note and mortgage thereon and expenses 
of foreclosure, be by him paid into court to await the further 
order. 

“3, That upon the payment of said money into court, 
the garnishee be dismissed. H. F. Ross, 

“For H. P. Lau, garnishee. 
“Ww. C, Stoan, 
“Atty for all the above plaintiffs.” 

The issues presented by the petition of the intervenors 
and answers thereto are substantially the same as above. 
At the trial it was stipulated as follows: 

“Tt is stipulated by the parties that the issues, so far as 
this trial is concerned, to be submitted to the jury here, are 
the following questions: 
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“1, Was the sale of the merchandise made prior to the 
advertised day of such sale of goods and merchandise held 
by the defendant Lau under his mortgage, made under an 
agreement with the plaintiff? 

“2. Was the sale of the merchandise, made prior to the 
advertised day of such sale of the goods aud merchandise 
held by defendant Lau under his mortgage, made under 
any agreement with the intervenors herein? 

“3. What was the fair and reasonable value of the 
stock of merchandise of Shultz & Son at the time the 
same was taken possession of by the defendant Lau, to-wit, 
October 19, 1888? 

“The finding of these facts is to be taken in no way as 
intended to admit the claims of any of these defendants, 
but for the purpose of this trial, of the facts submitted to 
the jury, these claims will be taken to be admitted as rep- 
resented in their pleadings. This agreement is not intended 
in any way to hamper or interfere with the parties in this 
action which they may find arise under the pleadings 
which shall be submitted to the court in this case, if any 
such there be. 

“‘As to any other questions of fact other than these sub- 
mitted to the jury here, a jury is waived and they will be 
submitted to the court.” 

The first and seeond of the above interrogatories were 
answered by the jury in the negative, and in response to 
the third, the stock of merchandise was found to have been 
worth $6,650 at the time the defendant below took posses- 
sion thereof. 

The first errors assigned relate to the overruling of the 
motion to set aside the above findings. The general charge 
of the court is violently assailed by the plaintiff in error 
as “meaningless,” “unintelligible,” and evidence of prej- 
udice in the mind of the trial judge, ete. This practice 
has been frequently commented upon and always con- 
demned. Criticisms and insinuations of the character un- 
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der consideration are always out of place in the argument. 
of a lawyer, and, as said in a recent case in this court, are 
in the nature of an admission that the party making them, 
for reasons best.known to himself, is, not willing to rely 
upon the merits of his case. (See Flannagan v. Elton, 34 
Neb., 355.) But as much as such a practice is to be de- 
plored as a rule, it is doubly censurable in a case like this, 
where, after carefully considering the lengthy charge copied 
in plaintiff in error’s brief, we discover, on examining the 
record, that no exception was taken thereto, either at the 
time or in the motion for a new trial. We certainly have 
a right to expect fairness and candor on the part of attor- 
neys who practice in this court, and to assume when con- 
sidering the questions argued in their briefs that the dis- 
cussion therein is pertinent to some question presented by 
the record. In this case we have failed to discover in the 
charge of the court any prejudicial error; but suppose it 
to be justly subject to criticism, it was evidently satisfac- 
tory to the plaintiff in error when given, and he will not 
now be heard to complain. 

The court refused to give the following instruction asked 
by the plaintiff in error, to which exception was taken: 

“You are further instructed that if you find from the 
evidence that the plaintiff in this case, together with the 
intervenors, entered into an agreement with the defendant, 
by and through their duly employed attorneys, then, and 
in that case, you are instructed that the attorneys for said 
parties had the authority, by virtue of their employment 
as such, to do in behalf of their clients all acts in or out of 
court necessary or identical to the prosecution and manage- 
ment of the matter of the business entrusted to said attorneys 
by such clients, and they will be bound thereby ; and you 
are further instructed that it is a general rule of law, that 
in the absence of fraud a client is bound by the acts of his 
attorney in all matters pertaining to the business entrusted 
to his care or management.” 
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There is no error in the ruling complained of. No issue 
was involved with respect to the power of an attorney to 
bind his client by agreements within the scope of his au- 
thority. The request, it may be assumed, embodies a sound 
proposition of law and might have been given without 
prejudice to the rights of the adverse party, although it is a 
rule well settled in this jurisdiction that instructions should 
have special reference to the evidence, and that it is error to- 
leave the jury at liberty to infer a fact of which there is 
no proof. (Cropsey v. Averill, 8 Neb., 152; City of York 
v. Spellman, 19 Neb., 357.) Had there been a controversy 
with respect to the authority of the attorney to stipulate 
for the disposal of the stock of goods at private sale, the 
refusal of the instruction would have presented a different 
question. But since the question at issue was the execu- 
tion of the agreement rather than the authority to make it, 
we are unable to perceive wherein the plaintiff in error is 
prejudiced. 

It is next argued that the court erred in refusing the fol- 
lowing instruction: 

“You are further instructed that in arriving at the value 
of said stock here in controversy you will not go out of the 
evidence to ascertain the same, or speculate as to what the 
value of the same might have been, but your answer to such 
question, fixing the value thereof, must be based upon the 
evidence now before you; and in arriving at such value from 
the evidence in this case, you are instructed that it is your 
duty to find what the fair and reasonable value of such 
stock was at the time of its passing into the hands of said 
defendant, to-wit, on the 19th day of October, 1888, in the 
market in which said stock was located, to-wit, Strang, 
Nebraska, and you will not allow yourself to be misled or 
confused with any testimony that may have been introduced 
in this case concerning a market value, or invoice price, 
that might have been at some time attached to or made of 
said stock.” 
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This paragraph, so far as it states the general rule, had 
been given in substance in the general charge of the court. 
The Jast clause is apparently intended to disparage the tes- 
timony of the witnesses for the defendant in error, Stewart 
and Houchin, who participated in the appraisement of the 
goods at the time they were taken from the sheriff in the 
replevin suit. Each of these witnesses on direct examina- 
tion testified that the value of the goods was a little less 
than $8,000, about $7,800. On their cross-examination it. 
was disclosed that four persons participated in the inven- 
tory and appraisement, each of whom listed different parts 
of the stock with the value of the items thereof, upon 
which all agreed; that the separate lists were copied the 
next day, making the complete inventory, and the values 
footed up showing a total of $7,800. The inventory was 
not offered in evidence by the plaintiff below, nor is it 
claimed to be independent evidence of the value of the 
stock of goods. It would probably have been inadmissi- 
ble if offered for that purpose, but was a proper subject of 
inquiry on cross-examination as tending to show the wit- 
nesses’ means of knowledge. The fact that the value given 
by the witnesses corresponds substantially with the ap- 
praisement. is at most a corroborating circumstance not 
liable to “confuse” or “mislead” the jury or obscure the 
real question at issue. The ruling of the court in refusing 
the instruction, therefore, if erroneous, is error withont 
prejudice. 

The next assignment in the motion is that the third find- 
ing is contrary to the evidence. The evidence is conflict- 
ing. The witnesses for defendant in error, who are shown 
to be experienced merchants and salesmen, testify that the 
stock of goods was worth $7,800, while some of the wit- 
nesses for the plaintiff in error place their value as low as 
$4,500. The value as found, $6,600, is not so clearly 
against the weight of the evidence as to call for reversal in 
this proceeding. The jury were as capable of weighing 


224 NEBRASKA REPORTS. [ Vou. 38 


Lau vy. Grimes Dry Goods Co. 


the evidence and determining therefrom the value of the 
property as we are, and their finding should not be dis- 
turbed. 

The district court having refused to set aside the special 
findings, proceeded in accordance with the stipulation to 
receive evidence offered by the intervenors tending to prove 
their respective claims as against Shultz & Son, and to es- 
tablish their rights to share in the proceeds of the property 
in controversy. That hearing resulted ina finding and judg- 
ment for the plaintiff below in the sum of $3,404.35, being 
the value of the stock of goods less the amount of the 
mortgage, $1,086.89, and the amount of money paid into 
court by the plaintiff in error, $2,812.68, with interest. 

Subsequently a formal motion for a new trial was made 
by the plaintiff in error which presents certain questions 
in addition to those already considered. It is contended 
that the stipulation first set out amounts to a waiver by the 
defendant in error of his right to proceed against the gar- 
nishee under the Code, and is a complete defense to this 
action. It will be observed that the stipulation relied upon 
was made with reference to, and filed in, the attachment 
suit before this action was commenced, and before this cause 
of action had accrued. The garnishee was thereby author- 
ized to answer by affidavit “showing fully ” the amount of 
money remaining in his hands, etce., and not otherwise. 
There is nothing therein to warrant the inference that the 
parties contemplated a disposition of the goods otherwise 
than at public auction, after due and legal notice. And 
when it is read in the light of the facts found by the jury 
it is certain that in disposing of the greater part of them 
at private sale he acted without authority. It is clear, too, 
that such act amounted to a conversion of the property so 
disposed of. He was required to make true disclosure 
under oath (sec, 221 of the Code), and this obligation was 
neither restricted nor enlarged by the stipulation. The pro- 
ceeding against the plaintiff in error as garnishee was in 
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the nature of an action by Shultz & Son for the use of the 
plaintiff therein, The Grimes Dry Goods Company. That 
he is liable to them or others who have succeeded to their 
rights for the value of the goods will not be seriously ques- 
tioned. Nor is there any sound reason for holding that 
the defendant in error is now estopped by the terms of the 
agreement in question to controvert his answer and disclos- 
ure as garnishee. 

There is a further contention, viz., that the judgment is 
excessive. It is true the judgment of the defendant in er- 
ror against Shultz & Son is but $1,040, and costs taxed at 
$42.63. But itis true that it had previously been agreed 
between the several intervenors that they should share pro 
rata in the proceeds of the stock of goods. It is also true 
that they were all before the court, and are concluded by 
the judgment with which they are satisfied. Had objec- 
tion been interposed by them the district court would have 
determined the rights, as between themselves, of the several 
parties. claiming adversely to the plaintiff in error. Ac- 
cording to the record the plaintiff below has a judgment 
for the exact amount due from the defendant therein to the 
creditors of Shultz and Son on account of the conversion 
of the property in controversy. That the proceeds of the 
judgment remain to be distributed among the beneficiaries 
thereof in accordance with an agreement between them- 
selves is a fact of which the judgment defendant should 
not complain. There is no material error in the record 
and the judgment is 


AFFIRMED, 
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Union Pactric Rattway Company v. J. J. PorTER, 
FILED NOVEMBER 8, 1893. No. 4948. 


1. Negligence as ground of recovery or defense is a question of 
fact to be submitted to the jury upon the evidence as isany other 
question of fact. 


2. Railroad Companies: PASSENGERS: PERSONAL INJURIES: 
PRESUMPTION OF NEGLIGENCE: NoTicE oF RULES. Under 
the provisions of sec. 3, art. 1, ch. 72, Comp. Stats., it is only 
necessary to a right of recovery against a railroad company to. 
show that the person injured was at the time being transported 
as a passenger over the defendant’s line of railroad, and that the 
injury resulted from the management or operation of said rail- 
road. A presumption thereupon arises that such management 
or operation was negligent, aud it can be met only by showing 
that the injury arose from the criminal negligence of the party 
injured, or that the injury complained of was the result of the 
violation of some express rule or regulation of said railroad 
company, actually brought to the notice of the party injured. 


Error from the district court of Buffalo couuty. Tried 
below before Hamer, J. 


The opinion contains a statement of the case. 


J. M. Thurston, W. R. Kelly, and E. P. Smith, for 
plaintiff im error: 

The plaintiff below was negligent in not getting off the 
car while he could safely do so. (Raben v. Central Ia. R. 
Co., 35 N. W. Rep. [Ia.], 64, and cases cited.) 

Plaintiff below was negligent in that, finding the train 
in motion and going faster than he expected, he stepped 
from the car onto the platform. Such negligence must bar 
his recovery in this action. (Thomas v. Chicago & G. T. 
R. Co., 49 N. W. Rep. [Mich.], 547; Lake Shore & M. 8. 
R. Co. v. Bangs, 47 Mich., 470; Shearman & Redfield, 
Negligence [4th ed.], sees. 87, 91; Filer v. New York C. R. 
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Co.,49 N. Y., 55; Lindsey v. Chicago, R. I. & P. R. Co., 
20 N. W. Rep. [Ia.], 737; Kilpatrick v. Pennsylvania R. 
Co., 21 Atl. Rep. [Pa.], 408; Patterson, Railroad Acci- 
dent Law, p. 72; 2 Am. & Eng. Ency. Law, pp. 762, 763; 
Burrows v. Erie R. Co., 63 N. Y., 556; Secor v. Toledo, 
P.& W. R. Co., 10 Fed. Rep., 15; Ohio dé M. R. Co. »v. 
Stratton, 78 Ill., 88; Illinois C. "R. Co. v. Slatton, 54 Tll., 
137; Chicago & A. R. Co. v. Randolph, 53 Tl., 510; 
Chicago & N. W. RB. Co. v. Scates, 90 Tll., 586; Jewell v. 
Chicago, St. P. & M. R. Co., 54 Wis., 610; Pennsylvania 
R. Co. v. Aspell, 23 Pa. St., 147; Hickey v. Boston & L. 
R. Co., 14 Allen [Mass.],429; Davis v. Chicago & N. W. 
R. Co., 18 Wis., 185;. Houston & T. C. R. Co. v. Leslie, 
57 Tex., 83-87; Reibel v. Cincinnati, I. & St. L. & C. R.z 
Co., 17 N. E. Rep. [Ind.], 107; Illinois C. R. Co. v. 
Chambers, 71 Ill., 521; Illinois C. R. Co. v. Lutz, 84 Il., 
598; Morrison v. Erie R. Co., 56 N. Y., 302.) 

The first instruction given by the court upon its own 
motion was erroneous. The court assumed that it was sus- 
tained by sec. 3, art. 1, ch. 72, Comp. Stats. This statute was 
originally passed and took effect June 22, 1867. The 
Union Pacific charter was passed and approved July 1, 
1862. Upon the organization and creation of this corpo- 
ration in 1862, its rights became vested. One cannot 
conceive of a more important right than that of being 
protected against any negligence of passengers, when the 
injury has arisen in a case where the law will not pro- 
nounce the corporation itself negligént, or in a case where 
the negligence of the plaintiff himself contributed to the 
injury which has, in part, resulted from the negligence oi 
the corporation. The legislature cannot deprive a person 
or a corporation of a vested right to an existing, material 
defense. (Maguiar v. Henry, 84 Ky., 1; Cooley, Constitu- 
tional Limitations [4th ed.], 458; Wharton, Law of Negli- 
gence, sec. 421; Parrot v. Wells, Fargo & Co.,15 Wall. 
[U. 8.], 524-538 ; Harvey v, Dunlop, Hill & Denio Supp. 
[N. ¥.], 193.) 
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Said section 3 is capable of a construction which will 
harmonize with the well-established rules of common law. 
The words “as at common law” should be interpolated so 
that the section would read, “ Every railroad company as 
aforesaid shall be liable as at common law for all damages 
inflicted upon the person of passengers.” Otherwise the 
legislature must be considered as seeking by adverse legis- 
lation to control rights vested in the railroad company 
under its charter from the government in 1862. (Cooley, 
Constitutional Law, pp. 74, 76; Shreveport v. Cole, 129 
U.S., 36; Wharton, Law of Negligence, sec. 44; Suther- 
land, Statutory Construction, secs. 237, 241; Sedgwick, 
Statutory & Constitutional Law,.p. 50;' Nazro v. Mer- 
chants Mutual Ins. Co., 14 Wis., 319.) 

But if the statute is to be construed as making the com- 
pany the insurer and the passenger the insured under a 
non-lapsing policy, premium paid in advance, against al- 
most any injury, though wholly resulting from his own 
non-criminal negligence, it is in violation of that principle 
which lies outside of and beyond all written constitutions, 
and was passed in disregard of fundamental principles of 
law and justice which it has been held no legislative body 
can override, even though not prohibited by the written 
constitution. (Durkee v. Janesville, 28 Wis., 464-467 ; Cal- 
der v. Bull, 3 Dallas [U. 8.], 387-8; Fletcher v. Peck, 6 
Cranch [U. 8.], 143; Wilkinson v. Leland, 2 Pet. [U.8.], 
656-8 ; Zerrett v. Taylor, 9 Cranch [U.S ], 50; Varick v. 
Smith, 5 Paige [N. Y-], 159; Cincinnah W. & Z. R. Co. v. 
Commissioners of Clinton County, 1°O. St., 86; Cass v. 
Dillon, 2 O. St., 628; Bank of the State v. Cooper, 2 Yerg. 
[Tenn.], 603; Lewis v. Webb, 3 Greenl. [Me.], 336; 
Hughes v. Fond du Lac, 73 Wis., 382 ; Tiedeman, Limita- 
tions of Police Powers, 598-9; Ohio & M. RB. Co. v. 
Lackey, 78 Ill., 55; Savings Bank v. Ward, 100 U.S., 
204.) 

Said statute is in violation of sec. 13, art. 1, of the con- 
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stitution, providing that “all courts shall be open, and 
every person, for any injury done him in his lands, goo:ls, 
person, or reputation, shall have a remedy by due course of 
law, and justice administered without denial or delay.” It 
discriminates as to both plaintiff and defendant. (Hincks 
v. City of Milwaukee, 46 Wis., 559; Hughes v. Fond du 
Lae, 73 Wis., 380; Park v. Detroit Free Press Co., 40 XN. 
W. Rep. [Mich.], 731; Potter v. Chicago & N. W. R. Co., 
21 Wis., 377; City of Lincoln v. Gillilan, 18 Neb., 114; 
Bull v. Conroe, 13 Wis., 260; Holden v. James, 11 Mass., 
396; Picquet, Appellant, 5 Pick. [Mass.], 65; Durham v. 
Lewiston, 4 Greenl. [Me.], 140; Budd v. State, 3 Humph. 
[Tenn.], 483; Wally v. Kennedy, 2 Yergt [Tenn.], 554; 
Bank of the State v. Cooper, 2 Yerg. [Tenn.], 599; Tate 
v. Bell, 4 Yerg. [Tenn.], 202; Officer v. Young, 5 Yerg. 
[Tenn.], 320; Jones v. Perry, 10 Yerg. [Tenn.], 59; Si- 
monds v. Simonds, 103 Mass., 572; State v. Bartlett, 35 
Wis., 287; Johnson v. Waukesha County, 64 Wis., 281; 
Daly v. State, 13 Lea [Tenn.], 228; In re Frazie, 63 Mich., 
896; Waite v. Garston, L. R., 3 Q. B. [Eng.], 5; Mayor 
of Alewandria v. Dearmon, 2 Sneed [Tenn.], 121; Burk- 
holtz v. State, 16 Lea [Tenn.], 71; Woodard v. Brien, 14 
Lea [Tenn.], 520; City of Memphis v. Fisher, 9 Bax. 
[Tenn.], 229; State v. Duffy, 7 Nev., 349; Grifin v. Oun- 
ningham, 20 Gratt. [Va.], 31; Dorsey v. Dorsey, 37 Md., 
64; Lawson v. Jeffries, 47 Miss., 686; Wilder v. Chicago 
& W. M. R. Co., 70 Mich., 382; Trustees of Internal Im- 
provement Fund v. Bailey, 10 Fla., 2388; Arnold v. Kelley, 
5 W. Va., 446; Atchison & N. R. Co. v. Baty, 6 Neb., 37.) 

The statute is also in violation of sec. 3, art. 1, of the 
constitution, providing: ‘No person shall be deprived of 
life, liberty, or property without due process of law.” 
(Chaddock v. Day, 42 N. W. Rep. [Mich.], 977; Murray 
v. Hoboken Land & Imp. Co., 18 How. [U. 8.], 276; Da- 
vidson v. New Orleans, 96 U.S., 97; Hurtado v. California, 
110 U.S, 516; Loan Association v. Topeka, 20 Wall. 
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[U. S.], 622; Turner v. Althaus, 6 Neb., 54; Good v. 
Zercher, 12 O., 367; Norman v. Heist, 5 W. & S. [Pa.], 
171; Denny v. Mattoon, 2 Allen [Mass.], 361; Greenough 
v. Greenough, 11 Pa. St., 494; In re Albany Street, 11 
Wend. [N. Y.], 149 ; Zeigler v. South & N. A. R. BR. Co., 58 
Ala., 595; New Orleans & N. E. BR. Co. v. Borgeois, 66 Miss., 
3; Cottrel v. Union P. R. Co.,21 Pac. Rep. [Idaho], 416 ; 
Minneapolis & St. L. R. Co. v. Beckwith, 9 Sup. Ct. Rep. 
[U.S.], 207; Cairo & F. BR. Co. v. Parks, 32 Ark., 131; 
Bielenberg v. Montana U. R. Co., 20 Pac. Rep. [Mont.], 
314; Jensen v. Union P. R. Co., 21 Pac. Rep. [Utah], 994; 
East Kingston v. Towle, 48 N. H., 57; Oregon R. & N. 
Co. v. Smalley, 23 Pac. Rep. [Wash.], 1008; Sullivan v. 
Oregon R. & M. Co., 24 Pac. Rep., (Ore. ], 408; Rorer, Rail- 
roads, 575; Alabama G. S. R. Co. v. He Alpine, 75 Ala., 113; 
Inre City of Buffalo, 68 N. Y., 173; Nashville C. & St. L. 
R. Co. v. Hembree, 5 So. Rep. [Ala.], 175.) 


Thompson & Oldham, contra: 


If a railroad train stops at a place where there is no 
platform for the use of passengers in getting on and off 
trains, the company’s employes sliould assist them in get- 
ting off and on or should notify them to alight, and in not 
so doing they are guilty of negligence. (Memphis & C. R. 
Co. v. Whitfield, 44 Miss., 466.) 

The instructions were not erroneous. (Sec. 3, art. 1, ch. 
72, Comp. Stats.; Omaha & R. V. R. Co. v. Chollette, 33 
Neb., 143.) 


Ryan, C. 


The amended petition in this case alleged the corporate 
existence of the Union Pacific Railway Company, and that 
it was operating a line of railroad through Kearney, Ne- 
braska, at the time of the injuries complained of; that on 
April 29, 1890, plaintiff in said petition purchased a 
ticket entitling him as a passenger to be transported upon 
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one of the trains of said railroad company from Grand 
Island, Nebraska, to the aforesaid station of Kearney on 
said railway company’s line of railroad; that when the 
train upon which plaintiff had ridden from Grand Island 
reached Kearney, it was stopped before the car on which 
plaintiff was located, or any part of the train, had reached 
the station house or platform of said railway company ; 
that thereupon plaintiff passed out of said car to the plat- 
form thereof to alight, thinking he was at the station and 
platform of the defendant, but finding that said train and 
‘coach on which plaintiff stood had not yet arrived at said 
station and platform, but that said coach was over 300 feet 
from said platform of the station, and the engine of the 
‘defendant was taking water, as plaintiff believed, and there 
being no platform or place to alight from said car opposite 
- the same, and it being in the night-time and dark, and 
there being a wind-mill, engine-house, mail catcher, and 
water tank between where plaintiff then was and the east 
end of the platform, and plaintiff not being notified by 
defendant’s servants to alight there, plaintiff, standing on 
the lower step of the car, waited for defendant to pull its 
train up to said platform and station house so that he 
might with safety alight from said coach; that said train 
moved up to the platform but did not stop thereat, and 
when the coach on which plaintiff stood was opposite said 
platform, and while said train was moving slowly by said 
platform, plaintiff believing it was safe to alight therefrom, 
and being suddenly convinced thatdefendant was not going 
to stop its train at said platform, stepped from the lower 
step of said car upon said. platform, and in doing so plaint- 
iff fell on said platform, and in so doing two bones of his leg 
were broken as a result of said accident. Plaintiff by fur- 
ther averments negatived the existence of any negligence 
on his own part causing or conducing to the accident and 
injury aforesaid, and having alleged pain and suffering and 
disability to practice his vocation as a physician for a 
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long time, and that permanent disability had been caused 
him by the aforesaid accident and injury, the plaintiff 
prayed judgment for $1,999.99 and costs. 

The answer admitted the corporate existence of the de- 
fendant, and that at the time of the alleged injury it was 
operating a railroad, and seriatim denied each averment in 
the plaintiff’s petition contained, and alleged that what- 
ever injury plaintiff had suffered was due wholly to his 
own negligence. There was a reply in denial of all allega- 
tions of the answer inconsistent with the averments of the 
petition. 

Upon a trial a verdict was returned in favor of the 
plaintiff for the sum of $1,314.49; and, a motion for a new 
trial having been overruled, judgment was duly rendered 
for the amount of said verdict. 

There was but little evidence as to the manner of the 
accident, except such as was given by the plaintiff himself. 
Such evidence as there was, however, is found fully epit- 
omized in the petition above described, and therefore re- 
quires no repetition. There was evidence, furthermore, that 
the railroad train which carried plaintiff from Grand Isl- 
and to Kearney made no stop at the water tank at the lat- 
ter place, but that the stop which plaintiff believed was at 
the water tank was, in fact, made so as to allow the haggage 
to be unloaded from the baggage car in said train, directly 
opposite the baggage room of Kearney station. There was 
undisputed evidence also that the train extended from the 
baggage coach aforesaid, to quite a distance east of the east 
end of the platform at the Kearney depot, and that the car 
step upon which plaintiff was standing during the halt of 
the train was some distance east of the platform and incline 
at said station. There was a cinder walk along the track 
opposite to where plaintiff stood during the halt made by 
the train, upon which walk it would have been possible 
and safe for plaintiff to have walked to the Kearney depot, 
had he so chosen to have done. The time at which the 
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train reached Kearney was about 3 o’clock in the morn- 
ing, and the sky was clear. There were no lights nearer 
where plaintiff found himself when the train halted than 
the depot, where there wasa lantern opposite the passenger 
waiting-room door. The railway company, as plaintiff in 
error, insists that the defendant in error was negligent in 
not availing himself of the cinder walk as a means of reach- 
ing the depot platform, and that his alighting upon said 
platform from a moving train was negligence of itself, such 
as should avoid the verdict. ‘The existence of negligence, 
as justifying or defeating a right of recovery, is for the jury 
to determine as it determines any other question of fact. 
If the jury find negligence as against the defendant, such as 
to justify a recovery, or find contributory negligence such 
that a recovery cannot be had, such finding must stand, 
‘unless it has no support in the evidence considered, just as 
must any other essential finding of fact. It-is useless, 
therefore, to urge that the presiding judge is the proper 
trier of questions of this kind, and that as to such he 
should find the presence or absence of negligence upon the 
weight of the testimony, or instruct the jury to find its pres- 
ence or absence according as a given fact or group of facts 
shall be proved or disproved. The court can but state to the 
jury the law applicable to the facts in respect to which evi- 
dence has been introduced. It thereupon remains with the 
jury to determine the existence of the essential facts. If 
there is no evidence such as the jury should act upon in its 
province, the court should instruct accordingly, or set aside 
the verdict as unsupported by the proofs. The court, there- 
fore, properly refused to instruct as requested by the de- 
fendant. 

The facts were submitted for the determination of the 
jury solely upon the following instructions: 

“First—The defendant company undertook to carry the 
plaintiff from Grand Island to Kearney. If the plaintiff 
was injured during the journey the defendant company is 
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liable for the actual damages which he sustained, unless 
the injury done arose from the negligence of the plaintiff. 
“Second—It was the duty of the company to notify the 
plaintiff that he was approaching his destination, It is 
claimed by the plaintiff that the train stopped before it 
reached the platform at the depot. This is denied by the 
defendant. ‘The court charges the jury that it was the duty 
of the company to cause its train to be pulled up to the 
depot platform, so that the passengers might alight upon 
said platform with convenience and safety; but it was not 
incumbent upon the company to build a platform as long 
as its train, nor to pull up each car so that it was abreast 
of the platform. If the railway company furnished to the 
plaintiffat Kearney such facilities as it had for leaving the 
train, and the length of the platform available for that pur- 
pose was used by the company in unloading its passengers, 
and the same was reasonably adequate for that purpuse, it 
ought not in that particular be required to do more. 
“Third—If the plaintiff, without fully realizing what 
he did and without time or opportunity to consider the 
natural consequences of his act, suddenly jumped from the 
train, and he was caused to do so by haste and a confusion 
of ideas as to what was right and proper under the circum- 
stances, and such haste and confusion were the direct re- 
sults of the conduct of the defendant’s agent in not suffi- 
ciently notifying the plaintiff as to his whereabouts when 
the train stopped, you will inquire and determine whether 
the company was negligent, and whether the injury resulted 
from the company’s negligence; and if you further find 
that the plaintiff in jumping from the train exercised the 
care, prudence, and intelligence of an ordinary person 
placed in like cireumstances, and was excusable for leaving 
the train in the manner shown, you will find for the plaint- 
iff. At the same time, if it was not the fault of the com- 
pany that the plaintiff was mistaken as to the location of 
the train, if he was mistaken, or if the plaintiff, exercising 
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ordinary care and prudence, could not have been so mis- 
taken, if he was mistaken, or if plaintiff’s haste and con- 
fusion, if any, were not due to the misconduct of defend- 
ant’s agent in running the train, then plaintiff cannot 
recover. 

“Fourth—If you find for the plaintiff, you will be 
careful to allow him only the actual damage which he has 
sustained, and no more; and you will remember that the 
burden of proof is upon the plaintiff, and unless he estab- 
lishes his case by a preponderance of evidence, you will 
find for the defendant.” 

The greater part of the argument of plaintiff in error 
is devoted to the first instruction, which was, in effect, that 
as the defendant company had undertaken to carry plaintiff 
from Grand Island to Kearney, if plaintiff was injured 
during the journey the defendant company was liable for 
the actual damages which he sustained, unless the injury 
done arose from the negligence of the plaintiff. Plaintiff 
in error insists that this requires the railroad company in 
all cases to become an insurer of the safety of its passengers. 
Perhaps there is some hidden meaning in this term, and 
that by conceding the position claimed, we might admit 
more than we would be willing to, if the same proposition 
was stated in other language. We desire that there shall 
be no uncertainty as to our views. Section 3, art. 1, ch. 
72, Comp. Stats., is in the following language: “Every 
railroad company as aforesaid shall be liable for all dam- 
ages inflicted upon the person of passengers while being 
transported over its road, except in cases where the injury 
done arises from the criminal negligence of the persons in- 
jured, or when the injury complained of shall be the vio- 
lation of some express rule or regulation of said railroad, 
actually brought to his or her notice.” 

In the case of the Omaha & R. V. R. Co. v. Chollette, 
33 Neb., 143, the following instruction was approved by 
this court: “The term ‘criminal negligence,’ as it is used in 
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the statute above quoted, is defined to be gross negligence. 
It is such negligence as would amount to a flagrant and 
reckless disregard of our own safety, and amount to a 
willful indifference to the injury liable to follow.” Coun- 
sel for plaintiff in error insist that this provision is uncon- 
stitutional and violative of the rights of railroad compa- 
nies in actions snch as the one at bar. It is not believed 
that this statute is unconstitutional; and, as to its being 
unjust in its operation, the remedy lies with the legislature. 
We find it existing as a statute, and know of no reason 
why by judicial legislation or consideration it should be 
abrogated or modified. The rule laid down by the court 
in the first instruction was correct, as far as it went, for 
the statute makes liable a railroad company for any injury 
sustained by a passenger being transported over its line of 
road, which injury results from the operation or manage- 
ment of the train, unless the railroad company can show 
that the injury complained of was one which resulted from 
a violation of some express rule or regulation of the rail- 
road company, actually brought home to the notice of the 
passeuger; or, that the passenger was guilty of such neg- 
ligence as would amount to a flagrant and reckless disre- 
gard of his own safety, and a willful indifference to the 
injury liable to follow his conduct. (Missouri P. R. Co. v. 
Baier, 37 Neb., 235.) 

In the second instruction quoted we canuot find that the 
plaintiff in error had any ground of complaint. If the 
verdict had been for the railroad company it might admit 
of grave doubt whether, as stated in the last sentence of 
the second instruction, the railroad company had done 
enough to exonerate itself from liability in that respect by 
showing it had furnished for the plaintiff all the facilities 
it had for leaving the train, and a platform reasonably ad- 
equate for the purpose of unloading passengers at said 
depot. A question might arise as to whether or not its 
facilities were all it should have had for unloading passen- 
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gers. The fact that it did not have them might be such 
negligence as would render the company liable for an in- 
jury caused by a failure of the company to provide proper 
facilities. 

The third instruction was confusing in its statements as 
to facts as to which it was assumed there was evidence. 
This confusion, however, was in its tendency rather hostile 
than otherwise to plaintiff’s right of recovery. 

The judgment of the district court is 


AFFIRMED. 


State oF NEBRASKA, EX REL. WinLiAM M. CLARK 
& Company, v. Scaoor Districr No. 24, CaasE 
County, NEBRASKA, ET AL. 


FILED NovEMBER 8, 1893. No, 6481. 


Mandamus: Forum oF JURISDICTION. This proceeding being sim- 
ply one for the collection of a debt, of which the district court of 
Chase county has ample jurisdiction, a writ of mandamus is de- 
nied, and the action dismissed. State, ex rel. Herpolsheimer, v. 
Lincoln Gas Co., 38 Neb., 33, followed, . 


ORIGINAL application for mandamus. 
Samuel J. Tuttle, for relator. 


Ryay, C. 


This is an original application for a mandamus brought 
against school district No. 24 of Chase county, Nebraska, 
and its treasurer, H. H. Waggener. The petition alleges 
the existence of an indebtedness on various accounts on the 
part of said school district, and that the several evidences 
of indebtedness have been duly assigned to the relator, and 
that the school district refuses to pay the same. The 
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prayer is that a writ of mandamus issue commanding the 
treasurer to pay the said orders, and that if it be shown 
by the answer and return of said treasurer and by proof that 
there are no funds in his hands for the payment of the 
same, said school district be compelled by mandamus to 
levy and collect a sufficient amount of taxes to pay said 
orders. 

This petition was filed June 30, 1892; and it is probable 
that the present status of affairs in that school district would 
require in this petition an amendment for the purpose of 
submitting the case properly. There has been no brief 
served or filed, so far as the record shows, and no answer 
made. In view of these facts, and the further fact that 
this mandamus proceeding is brought simply for the col- 
lection of a debt due from the school district to private in- 
dividuals, we are compelled to follow the rule laid down 
in State, ex rel. Herpolsheimer, v. Lincoln Gas Co., 38 Neb., 
33. The application is therefore dismissed without preju- 
dice. 


DISMISSED. 


First Nationa Bank oF Mount Peasant, Towa, 
APPELLANT, V. WILLIAM Davis, APPELLANT, In- 
PLEADED WITH Ropert W. BUCHANAN ET AL., 
APPELLEES, 


FILED NOVEMBER 8, 1893. No. 5058. 


Chattel Mortgages: Liens: IpENTITY oF Property. The 
question in this case being merely whether or not two certain 
chattel mortgages covered property sold, and the evidence being 
insufficient to establish the identity claimed, the mortgagee’s 
claim of a lien upon the property is denied. 


APPEAL from the district court of Douglas county. 
Tried below before Davis, J. 
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Saunders & Macfarland, for appellant First Nativnal 
Bank. 


A. C. Wakeley, for appellant William Davis, 
Holmes & Macomber, for appellees, 


Ryay, C. , 


The First National Bank of Mount Pleasant, Iowa, 
based its right to recovery in the district court of Doug- 
las county, Nebraska, upon the alleged fact that as mort- 
gagee it held a lien upon certain-cattle sold by Robert W. 
Buchanan to divers and sundry persons through the com- 
mission firm of Byers, Patterson & Company at South 
Omaha, Nebraska, One mortgage was made by William 
Davis on January 18, 1888, to plaintiff’s cashier, to secure 
payment by Davis of his note for $1,000 of even date 
with said mortgage, due in six months, and was filed for 
record December 21, 1888; an agreement for an extension 
of the time of payment of said note of six months having, 
meantime, been entered into between the maker and payee. 
Another mortgage between same parties as the first was of 
date August 9, 1888, to secure payment of a promissory 
note made by the mortgagor to the mortgagee, for the sum 
of $500, with ten per centum per annum interest, due in 
six months from its date, August 9,1888. This mortgage 
was also filed for record December 21, 1888. The plaint- 
iff alleged in its petition that Robert W. Buchanan, on or 
about December 19, 1888, being employed as a servant and 
agent of said mortgagor, obtained possession, or at least 
temporary control, of the mortgaged property, and having 
wrongfully transported the same to South Omaha, Ne- 
braska, did sell that.part of the same in respect of which 
relief was prayed in this action, and that as proceeds of 
such sale of the property last above referred to, Byers, 

_ Patterson & Company, the firm of commission merchants 
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through whom this sale was made, had received and were 
in possession of the sum of $742.38, which plaintiff 
claimed should be applied to the notes secured by the above 
mortgages. From the averments of the petition it appears 
that on December 21, 1888, the very day upon which the 
mortgages were filed in the proper office in Henry county, 
Towa, plaintiff commenced an action in the district court 
of Douglas county, Nebraska, against Robert W. Buchanan 
and William Davis, to recover the value of the property 
mortgaged, and in that action procured the garnishment of 
Byers, Patterson & Company, with the hope of reaching 
the money held by them.. This firm of commission mer- 
chants, to relieve themselves of liability, paid said money 
into the hands of the clerk of said district court. Subse- 
quently the attachment was dissolved, and this action was 
commenced to restrain the clerk aforesaid from paying said 
money to said Buchanan, and for the enforcement of the 
mortgagee’s lien as against the proceeds of the sale of the 
mortgaged property in the hands of said. clerk. 

The answer of William Davis admitted the facts to be 
as set forth in plaintiff’s petition, and its prayer was that 
plaintiff should be decreed the relief prayed in its said pe- 
tition. The answers of the other defendants, except that 
of Buchanan, simply pleaded the interest in the subject- 
matter of the controversy above indicated as being held by 
each of said defendants. Robert W. Buchanan answered, 
admitting the indebtedness of William Davis to plaintiff, 
but denying every other averment of plaintiff’s petition, 
Buchanan further alleged that he was, previous to the sale, 
in the lawful possession of, and had the right to sell, the 
property which he did sell at South Omaha; that about 
Match 17, 1884, he, the said Buchanan, eatered into part- 
nership with William Davis, his father-in-law, and that 
by the terms of the partnership agreement said Davis was 
to furnish stock to be placed upon the farm of William 
Davis’ wife in Henry county, Iowa, and that said Bu- 
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chanan was to move upon and cultivate said farm, and 
raise and fatten stock thereon; that said Buchanan and 
Davis were equal copartners and owners of all the stock 
and crops raised on said farm; and that he was in the active 
charge and management of the business incident to the 
operation of said farm, and raising and fattening stock 
thereon, and had the power and authority to sell the same. 
Defendant Buchanan further alleged that the firm of which 
he was a member was never indebted to plaintiff, and that 
if William Davis executed a mortgage as claimed, it was 
to secure his own private debt and not that of the partner- 
ship, aud that said defendant never consented to the mak- 
ing of said mortgages. ‘This defendant averred that on 
December 20, 1888, he sold the property aforesaid as of 
right he had authority to do; that he was not insolvent; 
and admitted that Byers, Patterson & Company had paid 
into the hands of the district clerk aforesaid the proceeds 
of the sale of the aforesaid property, but denied that plaint- 
iff had any claim or right thereto, and pleaded the order 
dissolving the attachment as an adjudication of the mat- 
ters in controversy. 

There was a reply in denial of the averments of the 
answer of Robert W. Buchanan. As between the defend- 
ants themselves there were other pleadings, the nature of 
which is not of importance in this controversy, as the is- 
sues are mere collateral incidents thereto, On the final 
hearing a judgment was rendered against the plaintiff, and 
therein it was ordered that the money in the hands of the 
clerk should be paid to Robert W. Buchanan, in whose fa- 
vor the equities were, by the decree, found to exist. 

The evidence was mainly directed to two questions of 
fact: First, the identity of the property sold in South 
Omaha with that mortgaged; second, the authority of 
Robert W. Buchanan to make the said sa'e. The cattle 
sold were thirteen two-year-old steers, three long yearlings, 
nine two-year-old heifers, and one cow. The mortgage 

20 
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first made was of date January 18, 1888, and the cattle 
thereby mortgaged were described as fifteen head of two- 
year-old steers and five head of two-year-old heifers, while 
in the second mortgage made on August 9, 1888, the cattle 
were described as fourteen two-year-old steers and eight 
three-year-old steers. The sale at South Omaha was about, 
probably on, December 20, 1888. It is quite probable 
that cattle which were two years old in January of 1888 
would ordinarily in the following December be classified 
as three-year-olds instead of two-year-olds. The testimony 
outside the mortgage itself does not help us to any con- 
clusion whatever upon this point. In the mortgage of date 
August 9, 1888, there were cattle described as eight three- 
year-old steers. These of course could by no means be 
made to answer in December following to two-year-old 
steers. There were described in the last named mortgage 
fourteen two-year-old steers; but as to these which might 
meet the description of part of the cattle sold in South 
Omaha there arise other considerations just as trouble- 
some to deal with as those just discussed. 

The evidence of William Davis is that he sold Geesecke 
twenty two-year-old steers, but he said that he did not 
suppose he sold all the two-year-olds included in the mort- 
gage to secure payment of the $500 note, because he did 
not sell enough cattle to cover those mortgaged, which 
amounted in value to over a thousand dollars. Robert W. 
Buchanan testified that these cattle were sold August 28, 
1888; that they were brought to the farm something like 
twenty or twenty-one days before the date last named. As 
it was, according to his own evidence, the general custom 
for Mr. Davis to mortgage stock as soon as he bought it to 
secure the bank for the money used in making the purchase, 
it seems reasonable, in the conspicuous absence of proof to- 
the contrary, that the mortgage of August 9 was executed 
to secure such part of the purchase price of these cattle as 
Mr. Davis borrowed of the bank for that purpose. At 
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any rate, this mortgage as clearly covered part of those 
sold Geesecke as any other cattle. If, as contended on be- 
half of the bank, there were upon the farm August 9, the 
fourteen two-year-old steers covered by the mortgage made 
in January, and the twenty two-year-old steers afterward 
sold Geesecke, another difficulty would be presented, and 
that is, that the mortgage in no way segregated from tlie 
herd any particular cattle. The same difficulty, less only 
in degree, is presented when it is taken into consideration 
that this mortgage was of fourteen two-year-old steers, 
when in fact there were twenty, any fourteen of which, if 
distinguished properly, would have met this description. 
The burden of designating the particular cattle mortgaged, 
was upon the mortgagee; and as the bank failed in this, it 
was not entitled to the proceeds of the sale made by Rob- 
ert W. Buchanan, especially as there was evidence fully 
justifying the court in finding that he was joint owner of 
all the cattle raised on the farm occupied by him and his 
wife subsequently to March 17, 1884. 

On this last proposition the evidence is conflicting as to 
the arrangement under which the farm was to be operated. 
Mr. Buchanan testified that on the date last named it was 
agreed between Mr. Davis and himself that he was to have 
one-half the crops and stock raised on the farm subse- 
quently to the above date, in which he is corroborated by 
the testimony of his wife. There is ample evidence of 
just such a continuous course of dealings as such an agree- 
ment would sanction from March 17, 1884, up to the time 
when the eattle were sold in South Omaha. This is not, 
therefore, a case in which a mere stranger had taken away 
and sold cattle, but it is one in which the party by whom 
the sale was made was but exercising a contract right so to 
do. The findings of the district conrt were fully justified 
by the evidence, and its judgment is therefore 


AFFIRMED. 
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George H. Hammonp Company v. WILLIAM J. 
JOHNSON. 


FILED NOVEMBER 8, 1893. No. 4650. 


I. Master and Servant: APPLIANCES: NEGLIGENCE OF Mas- 
TER: LIABILITY FoR INJuRyY TO SERVANT. It is the duty of 
a master to furnish for the use of his servant in the course ot 
his employment, proper and safe appliances and instruments for 
the performance of the services required. And if the master 
fail so to do, he is liable for such damages as are the direct re- 
sult of such negligence, unless the servant himself is guilty of 
such negligence as contributes directly to the injury; and this 
rule applies irrespective of whether the appliances and instru- 
ments so furnished were animate or inanimate. 


: FURNISHING SERVANT WITH Vicious Horse: KNOowL- 
EDGE: PERSONAL INJURIES: INSTRUCTIONS. Where a master, 
a corporation, furnished a horse for the use of its servant in the 
fine of his employment, wherein said horse injured the servant, 
the jury were properly instructed that even if they should find 
the horse was vicious and dangerous, still that the plaintift 
could not recover unless the jury further found from the testi- 
mony that the master, through its managers or officers, knew, or 
by the exercise of proper care and diligence might have known, 
of the vicious and dangerous character of the horse. 


& 


: VICE-PRINCIPAL: EVIDENCE: InsTRUCTIONS. The evi- 
dence in this case justified the jury in finding that the agent 
who, in the employ of a common master with the servant, di- 
rected the said servant to use the horse, whereby said servant 
was injured, was not his mere co-servant, but in giving the in- 
struction aforesaid was a vice-principal, and the master was, 
therefore, properly held liable for the injuries received by the 
servant in obeying such instruction. 


Eerroe from the district court of Douglas county. 
Fried below before DoANE, J. 


Robert W. Patrick, for plaintiff in error. 


A. 8. Churchill, contra. 
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Ryan, C. 


This action was brought in the district court of Douglas 
county, Nebraska, by William J. Johnson against The 
George H. Hammond Company, a corporation, for compen- 
sation in damages in respect to injuries inflicted upon said 
plaintiff by a vicious, unbroken horse, of which plaintiff al- 
leges that defendant, in whose employ he was, required 
plaintiff to take charge and drive in the course of his said 
employment. The petition, after alleging that the horse was 
vicious and unruly, sets forth that the defendant’s manager, 
who well knew the vicious disposition of said horse, without 
giving plaintiff any notice of the existence of such disposi- 
tion, required plaintiff to use the said horse in the course of 
his employment, and that plaintiff did use him as required, 
when the aforesaid horse, without any fault on plaintiff’s 
part, began to kick and run, and became unmanageable and 
thereby inflicted the injury complained of, from which it 
resulted that plaintiff was for a long time confined to his 
bed, and suffered intense and long continued pain, and that 
at the commencement of this suit plaintiff was still suffering 
from his said injuries, There was also alleged the loss of 
a month’s time, the expenditure of large sums of money 
for medical and surgical treatment rendered necessary by 
said injuries, which, with such other incidental results as fol- - 
lowed from the injuries complained of, amounted to $10,550, 
for which plaintiff prayed that he might have jadgment. 

The answer admitted tliat plaintiff, while in defendant’s 
employ, was furnished the horse of which complaint is 
made in plaintiff’s petition, and alleged that said horse was 
not in any way vicious or unbroken, but that the plaintiff 
was not a skillful or careful driver of horses as alleged in 
his petition, and that it was owing to such lack of skilk 
and want of care on his part that the alleged runaway of 
the horse and consequent injury to plaintiff was wholly 
due. There was in this answer the averment that defend- 
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ant had paid all expenses arising from the accident during 
the time that plaintiff was thereby incapacitated for work, 
and that the defendant had paid the surgeon’s bill rendered 
necessary by the injury complained of, as well as for all 
loss of time which resulted from the injury to the plaintiff. 
Furthermore, the defendant answered that the injuries re- 
ceived by plaintiff were rendered serious by the miscon- 
duct of the plaintiff himself, in that, contrary to the ad- 
vice of his attending surgeon, the said plaintiff persistently 
indulged in the use of intoxicating liquors, 

There was a reply in denial of these matters affirma- 
tively set up by way of defense to the petition of the 
plaintiff. Of the issues joined there was had a jury trial, 
which resulted in a verdict in favor of the plaintiff for 
$4,750. Upon hearing the motion for a new trial the 
plaintiff was required to enter a remittitur (as the con- 
dition upon which said motion would be overruled) of the 
excess of the verdict over $3,500; which remittitur was 
accordingly entered, and judgment thereupon rendered for 
the sum last named. To reverse this judgment the de- 
fendant files its petition in error in this court. 

The evidence in this case showed without question that 
the horse of which complaint is made was.a young, awk- 
ward, green horse, as some of the witnesses expressed it. 
That he was a large, powerful animal, there seems to have 
been no dispute, and it seems quite clear from the evidence 
that he was not naturally of a very vicious disposition, as 
that term is generally understood. He was not, however, 
a well broken animal when le was purchased by defend- 
ant in error’s agent a short time before the accident, and 
his shortcomings in that direction seem to have been aggra- 
vated, rather than overcome, by the unskillfal management 
of him by some of the employes of plaintiff in error, to 
whose care he was entrusted to be broken and handled. 
This was the condition of matters when this horse was in- 
trusted to the defendant in error to be used upon the streets 
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of the city of Omaha, as part of a team which handled 
and delivered to the regular customers of plaintiff in error, 
butcher’s meat, the preparing of which for market in that 
condition was in plaintiff in error’s line of business. The 
agents of plaintiff in error were aware of the above de- 
scribed untrustworthy character of the horse in question 
at the time the defendant in error was required to drive 
him, yet in no way imparted that information to the de- 
fendant in error. The evidence shows that the defendant 
in error was a careful and skillful driver of horses, and, 
notwithstanding the averments of the answer, no witness 
questioned his qualification in that respect. ‘There was no 
trouble with the horse the first day he was driven by the 
defendant in error. On the day following, the horse by 
kicking got one hind foot over the tongue of the wagon, 
but without further accident was gotten to rights. This 
was on Saturday, and the horse was not again hitched up 
until the following Monday, April 7, 1890. He then 
became unmanageable, and again kicking while attempting 
to run away, struck the plaintiff on the left leg below the 
knee, thereby inflicting the injury complained of in this 
suit. At first there was rapid progress in the healing of 
the injuries. Subsequently, however, erysipelas developed, 
causing great suffering and long confinement, as well as 
greatly augmenting the amount necessary to defray inci- 
dental expenses and surgeon’s bills. The payments 
pleaded in the answer seem to have been made up almost 
to the time of this complication, when they ceased, for the 
apparent reason that the plaintiff in error regarded this 
last phase of defendant in error’s trouble as not at all at- 
-tributable to the accident suffered by him. 

It is proper to remark in this connection that the jury 
were fully justified in findiug from the evidence that no 
inisconduct of the defendant in error in the forbidden use 
of intoxicating liquors caused the erysipelas which super- 
vened as above described. The instructions refused: and 
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given very fully considered all aspects of the case, but they 
are too voluminous for insertion herein at length. Com- 
plaint is specially made as to the first and fourth instruc- 
tions given by the court upon its own motion. They were 
as follows: 

‘1, You are instructed that it was the duty of the de- 
fendant to furnish for the use of the plaintiff in its service 
proper and safe appliances and instruments for the per- 
formance of the services for which he was employed, and 
if it failed to do so, it would be liable for such damages as 
were the direct result of such negligence, unless the plaint- 
iff was himself guilty of negligence which contributed 
directly to his injury.” 

“4, Even if you should find that the horse was a vi- 
cious and dangerous horse, still the plaintiff could not re- 
cover unless you should further find from the testimony 
that the defendant, through its managers or officers, knew, 
or by the exercise of proper care and diligence might 
have known, of the dangerous and vicious character of the 
horse.” 

The criticism of the first instruction is because it applies 
to animals the same rule as is ordinarily applied to inani- 
mate machinery or tools in requiring that such as are fur- 
nished for use shall be safe and proper for the purpose for 
which they are furnished. It is probably true, as claimed 
by plaintiff in error, that the cases in which the duty of 
the master towards the servant in this regard have been ad- 
judicated have been where the articles furnished were tools 
or machinery. No case has been cited holding the distine- 
tion claimed, nor can we conceive of any reason why it 
should exist. In the nature of things it is but right that- 
the master, who may exact obedience to his orders, shall 
give his servant such information within his knowledge as 
will enable such servant to guard against injury to himself. 
If the servant is possessed of such knowledge he is bound 
at his peril to act accordingly, and it would seem that the 


Vox. 38] SEPPEMBER TERM, 1893. 249 


Hammond vy. Johnson. 


withholding by the master of such information as is nec- 
essary to enable the servant to provide for his own safety 
is correlatively at the peril of the master. It is immunity 
from injury that must be looked to, and it matters not 
from what source danger may impend, whether arising 
from the imperfections of machinery or the vicious and 
unsubdued propensities of animal nature, it is equally the 
duty of the master to forewarn, and thereby forearm, his 
servant against it. 

The criticism of the fourth instruction is, that the plaint- 
iff in error was thereby held liable, not only for the knowl- 
edge of facts which its officers and managers possessed, but 
as well for such knowledge of facts as by the exercise of 
due and proper care they might have known. The conten- 
tion is, that this corporation should be held only for the 
actual knowledge of its officers and managers, their failure 
to possess knowledge not being imputable to the corpora- 
tion. A corporation, however, can do nothing and be guilty 
of nothing except by its officers and agents. If the negli- 
gence of its officers and managers is not imputable to the 
corporation, it can be guilty of no negligence whatever. A 
corporation because of its being but an artificial entity, can- 
not with impunity neglect the performance of such duties 
towards its servants as their safety requires. It can see but 
with the eyes of its officers and agents, and if they refuse 
or neglect to use their eyesight when occasion demands, 
this furnishes no reason for a judicial adjudication that the 
corporation itself is blind. Its liability in this respect is 
such as would devolve upon a natural person under like 
circumstances, as to which the rule is laid down in section 
849 of Wood’s Law of Master and Servant. The follow- 
ing language is quoted from that section: “ Where there are 
latent defects or hazards incident to an occupation, of which 
the master knows, or ought to know, it is his duty to warn 
the servant of them fully, and failing to do so, he is liable 
to him for auy injury that he may ‘sustain in consequence 
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of such a neglect ; and this rule applies even where the dan- 
ger or hazard is patent if through youth or inexperience or 
other cause the servant is incompetent to fully understand 
and appreciate the nature and extent of the hazard. It is 
the master’s duty to warn him of any danger incident to the 
business, and if with such knowledge, he chooses to assume 
the risk and is capable of appreciating the hazards and of 
choosing and contracting for himself, the master is then 
absolved from liability for injuries resulting from the or- 
dinary hazards.” 

There was an attempt to apply in argument the rule de- 
ducible from certain cases wherein the liability was sought 
to be fixed by reason of injuries suffered by strangers from 
the bites of dogs and kicks of horses. Such cases, how- 
ever, are not governed by the same rule or reason as the 
case at bar, for the owner in such cases was not instru- 
mental in placing the injured party in danger, and was 
therefore held liable only for such knowledge of the evil 
propensity of the animal complained of as he actually pos- 
sessed, In: the class of cases under consideration, however, 
the servant is not a mere volunteer. He is required by his 
master to assume the danger which the existence of vicious 
and uncurbed propensities implies, and if the master could, 
by the exercise of reasonable care, know of the existence of 
such propensities, his actual ignorance of them is no excuse 
‘in law. 

It is contended that the verdict was excessive in view of 
the injuries shown by the evidence. As an original ques- 
tion viewed solely in the light of the written record, we 
might arrive at the same conclusion as contended for by 
counsel for plaintiff in error. The presiding judge, how- 
ever, who heard the witnesses, saw and observed their de- 
portment, and was consequently possessed of fuller means 
of knowledge than can possibly be acccrded us, has con- 
sidered this question, and in the exercise of his enlightened 
judgment required a considerable reduction of the estimate 
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of damages made by the jury’s verdict. We cannot say he 
should have required more. 

Counsel for plaintiff in error insists that as the knowledge 
of the vicious and unbroken disposition of the horse was 
possessed solely by others in the employ of the plaintiff in 
error, that the defendant in error must be held to the rule 
which forbids a recovery by one servant based upon the 
negligence of his co-servant. The evidence, however, is 
very satisfactory that the person who directed the defendant 
in error to take charge of and drive the horse which caused 
his injury was not a mere co-servant of the defendant in 
error. When he directed the defendant in error to take 
charge of and drive this horse the evidence shows that the 
defendant in error hesitated, and rather sought to excuse 
himself from doing as required. Thereupon he was informed 
by the person who made this requirement of him that he 
might either do that or quit the job, and under this kind 
of suasion he did as directed. The language was the lan- 
guage of one in authority, and the evidence fully satisfies 
us that he was not a mere co-servant of the defendant in 
error, but was rather a vice-principal, and that therefore 
the rule contended for is not applicable. 

There was presented in the record, though not argued, 
the fact that a continuance was applied for by the plaintiif 
in error on account of the alleged absence of a material 
witness. The affidavit in support of this application was 
made by the attorney for the plaintiff in error, and therein 
was stated the fact that the absence of the witness came to 
affiant’s knowledge only the day before the affidavit was 
made. This probably accounts for the circumstance that 
in said affidavit the ultimate facts to be proved by the tes- 
timony of the witness were not stated, but that such mat- 
ters as were stated were conclusions properly deducible from 
facts, rather than the facts themselves. In this respect the 
affidavit was faulty, and hence there was no error in re- 
fusing the continuance asked. 
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This disposes of all the questions presented, and it re- 
sults that the judgment of the district court is 


AFFIRMED. 


Joun L. McConnELu, APPELLANT, V. First Nation aL 
Bank or LINcoLn ET AL., APPELLEES. 


FILED NOVEMBER 8, 1893. No. 5074. 


1. Accounting: PLeapina: Costs: Equiry. Where the answer 
admits there is due the plaintiff a certain sum, much smaller 
than claimed in the petition, and all the averments of new mat- 
ter in the answer are unequivocally denied by the reply, judg- 
meni must be for theamount admitted to bedue. Theallowance 
of costs being discretionary, none are taxed as incident to the 
above judgment, because of the confused condition of said is- 
sues as presented in the district court. 


2. Special Findings : Conriicrine EvIDENCE: REvIEW. Upon 
the request of the plaintiff therefor, a special finding as to a 
very material disputed fact was made by the trial court in favor 
of the defendaut. Held, In the absence of a clear preponderance 
of the evidence to the contrary, that such finding conclusively 
establishes the existence of the fact as found. 


3. Accounting. A sheriff in possession of a stock of goods, pending 
their sale for the satisfaction of certain attachments in his hands, 
having sold a part of said goods, and collected claims due the at- 
tachment defendant, paid the proceeds of such sales and collec- 
tions to the purchaser of the stock, who bought irrespective of 
such sales and collections. Held, In a suit for an accounting be- 
tween the attachment defendant, who has paid all claims against 
him, and the recipient of such proceeds and collections, that 
said attachment defendaut is entitled to recover the amount of 
such proceeds with interest from the time they were received 
by said purchaser. 
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Marquett, Deweese & Hall and Pound & Burr, contra. 


Ryay, C. 


The plaintiff sued the defendants John R. Clark, the 
First National Bank of Lincoln, Nebraska, and Louie 
Meyer, in the district court of Lancaster county, claiming 
that the said Meyer agreed to purchase, for the benefit of 
the plaintiff, a certain stock of goods, and that the defend- 
ant John R. Clark, who was cashier of the First National 
Bank aforesaid, on behalf of the said bank, agreed to fur- 
nish the means for the purchase of said stock, and that the 
said purchase should be for the benefit of the plaintiff; and 
that after the purchase aforesaid had been made there was 
a large profit made upon the sale of the said stock of goods, 
which, after the payment of all incidental expenses, be- 
longed to the plaintiff. The plaintiff prayed an account- 
ing as to the profits and incidental expenses aforesaid, and 
that the plaintiff have judgment for such amount as should 
be found due him upon such accounting. The specific al- 
legations of the pleadings will be noticed more particularly 
hereafter, as such notice becomes necessary in the consider- 
ation of the facts. 

1. The above is a very general statement of the relief 
prayed, and of the facts upon which such relief was claimed. 
In the commencement of his petition, however, the plaint- 
iff alleged that on the 20th day of December, 1884, he 
was engaged in the retail dry goods business, and that at 
that time the plaintiff, in order to secure the sum of $20,- 
000, previously advanced by the said bank, made and ex- 
ecuted a chattel mortgage upon his entire stock of mer- 
chandise and de.‘yered the possession of said mercliandise 
to the defendant John R. Clark, as cashier, for the First 
National Bank; that after the execution of said. mortgage, 
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certain creditors of plaintiff sued out writs of attachment 
against him, and caused the same to be levied upon the 
merchandise, subject to the aforesaid mortgage. 

The petition further alleged “That afterwards said de- 
fendants John R. Clark and the First National Bank of 
Lincoln, Nebraska, having sold a large amount of said 
merchandise under and by virtue of said mortgage fore- 
closure, and having realized a much larger amount than 
was sufficient to satisfy said mortgage, together with all 
costs and expenses of foreclosure, delivered the remaining 
part of the said merchaudise to the sheriff of Lancaster 
county, Nebraska, who duly offered said merchandise for 
sale to satisfy the claims and demands of said attaching 
creditors on the 11th day of April, 1885.” As to the 
failure of Clark and the First National Bank to render an 
account with reference to the foreclosure aforesaid, the pe- 
tition alleged that they had wholly failed and refused to 
render such an accounting, although the said defendants 
had sold a large amount of said stock in excess of the 
amount of plaintiff’s indebtedness under said mortgage, 
The prayer of the petition was broad enough to justify the 
plaintiff’s recovery of whatever relief the facts showed him 
entitled to in respect to the said foreclosure and failure to 
account, 

In the answer of John R, Clark and the First National 
Bank there was the following allegation: “ Defendants ad- 
mit that said bank has in its hands the sum of $199.87, 
which was realized from the sale of said goods under said 
mortgage, more than was necessary to pay said mortgage 
with interest thereon and the costs and expenses in connec- 
tion with the foreclosure of the same; that an account of 
this amount was rendered by said bank to the said John L. 
McConnell at the time of the cancellation of his indebted- 
ness to this bank under and by virtue of said chattel mort- 
gage, and that said money has been in said bank with the 
knowledge of the said plaintiff and subject to his order 
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since about the first day of March, 1885, but that the said 
McConnell has failed, refused, and neglected to receive the 
said money from this defendant; that an account was ren- 
dered to said McConnell showing the amount of goods sold 
under said mortgage, also the amount in excess of said 
mortgage, and the amount of expenses and costs in connec- 
tion with the foreclosure of said mortgage, which said ac- 
count showed a balance in the hands of said bank of 
$199.87, subject to the order of said John L. McConnell.” 

This answer was followed by the reply of the plaintiff - 
in the following words: ‘Comes now the said plaintiff and 
for reply to the answer of the said defendants filed herein 
denies each and every allegation of new matter therein con- 
tained.” It will be observed that this averment of the 
defendants, that there was due from the bank, on account 
~ of the foreclosure, a balance of $199.87, was denied by 
McConnell in his reply. This anomalous condition of the 
pleadings probably accounts for the action of the district 
court in denying relief as to the amount admitted to be due 
from the bank. 

It is claimed, however, in argument, that the proofs show 
that there was not only this amount, but even a very much 
larger sum due on this account from the bank to McCon- 
nell. Apparently, as merely incidental to the inquiry, 
which we shall hereafter note, McConnell testified that the 
sales under the chattel mortgage amounted to $23,866.26. 
The debt secured was $19,500. The sales, which were pri- 
vate, extended over the interim between December 20, 1884, 
and March 24, 1885, and the interest which accrued be- 
tween these dates, at the rate of ten per ceut per annum, 
was $509.17. This would leave a balance due McConnell 
of $3,857.09, the incidental expenses not being considered. 
There was evidence, however, that out of this there was 
paid, with the assent of McConnell, to Harwood, Ames 
& Kelly, McConnell’s attorneys, the sum of $500. There 
was paid to Mr. Pratt, for superintending the foreclosure, 
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the sum of $300. The evidence as to the incidental ex- 
penses necessary to the foreclusure, carried on by private 
sales for the period of three months, ig not at all direct. 
On the part of McConnell it was testified by him that, af- 
ter April 11, succeeding the said foreclosure, the expense 
of running the store was not to exceed $600 a month. Op- 
posed to this, and given as on the same hypothesis, was the 
evidence of Louie Meyer that these expenses amounted to 
from $800 to $1,000 per month. Assuming the highest 
basis of computation as correct, there would not be due 
from the bank to McConnell even $199.87, the amount 
which is admitted by the answer. Reckoned upon the basis 
afforded by McConnell’s testimony, there would be due 
from the bank to McConnell a balance of $1,577.10. This 
evidence was given apparently with reference entirely to 
transactions had after April 11, 1885, and therefore affords 
very unsatisfactory data for the consideration of transac- 
tions which occurred between December 20, 1884, and 
March 24, 1885. The district court, however, by its 
general finding, must have concluded that there were no 
sufficient proofs on which to base a decree in favor of 
McConnell for any overplus arising from sales on the fore- 
closure of the mortgage. It would seem, however, that to 
the extent of $199.87, conceded by the bank in its answer 
to be due, there should have been a finding in favor of 
McConnell for that amount. In view of the anomalous 
condition of the pleadings, however, (that is, the answer 
admitting this amount to be due and the reply denying it), 
we are of the opinion that no costs should be taxed in favor 
of the plaintiff on account of his right to recover from 
the bank the aforesaid sum of $199.87, conceded by the 
bank to bedue him. ‘The decree of the district court, in 
this respect, is therefore modified to the extent of allowing 
the plaintiff, as against the aforesaid bank, a judgment for 
$199.87, without interest or costs. 

2. The next matter which demands our consideration 


bone | 
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seems to have been that with reference to which this action 
was principally brought. In respect to this branch of the 
case the averments of the petition were that, after the 
foreclosure to which reference has been made, John R. 
Clark and the First National Bank of Lincoln delivered 
the remaining part of the merchandise of the plaiutiff to 
the sheriff of Lancaster county, Nebraska, who duly of- 
fered said merchandise for sale, to satisfy the claims and 
demands of attaching creditors, on the 11th day of April, 
1885. It is possible that an attempt to epitomize the 
statements of the petition in this regard may do injustice 
either by the omission of some important matter, or in 
some other respect, wherefore it is that the allegations will 
be*quoted in Awe verba. The following averments occur 
in the petition: 

“Wourth—Plaintiff further represents to the court that 
in order that said stock of goods might sell for the greatest 
possible amount, and its full value obtained at said sheriff’s 
sale, this plaintiff was desirous of competition with bidders 
present at said sale, and in order to accomplish the same 
and purchase said stock without sacrifice to this plaintiff or 
to his creditors, plaintiff consulted and advised with de- 
fendant John R. Clark and procured his consent and agree- 
ment to advance this plaintiff from said defendant bank 
such sum of money as might be necessary to enable plaint- 
iff to purchase said stock at said sheriff’s sale. And it 
was further agreed that all of said business and the pur- 
chase of said stock should be in the name of the defendant 
Clark or the said First National Bank. 

“Fifth—That afterwards said Clark, professing friend- 
ship for said plaintiff, and advising in this plaintiff’s be- 
half, advised the purchase of said stock in the name of 
another person other thau this plaintiff or the said First 
National Bank, representing that it would be a more busi- 
ness-like transaction and more consistent with its, the said 
bank’s, method of doing business, this plaintiff’s credit 

21 
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having been previously impaired by reason of said attach- 
ments aforesaid. That, acting under the instructions of the 
said defendant Clark, and confiding in his sincerity, honest 
purpose, and intention, it was agreed by this plaintiff and 
defendant Clark that he should procure some person to act 
on behalf of this plaintiff as in manner aforesaid, and im 
plaintiff’s place, who should, for plaintiff’s benefit and use, 
purchase said stock, defendant Clark agreeing to advance 
the necessary amount of money as aforesaid; that after- 
ward defendant Clark informed this plaintiff that he had 

‘procured the consent of said defendant Meyer to act for 
this plaintiff, and who should purchase said stock and hold 
the same under the instructions of this plaintiff and in 
trust for him. And it was further agreed and understéod 
that in consideration of such services as were agreed to be 
rendered this plaintiff by the said Meyer, he should receive 
from plaintiff the sum of $500. 

“Sixth—That acting under and by virtue of said ar- 
rangement, agreement, and understanding, and relying upon 
the promises of the said defendants, and upon the terms 
aforesaid, on the 11th day of April, 1885, at said sheriff’s 
sale, this plaintiff advised and instructed the defendant 
Meyer to bid at said sale, and said stock was purchased in 
trust for this plaintiff by the said defendants through and 
by the said defendant Meyer for the sum of $20,200; that. 
said Meyer, acting for plaintiff and the other defendant, and 
under plaintiff’s instructions and advice, opened said stock 
of goods so purchased to the general trade and continued 
the sale of said stock at retail until on or about the month 
of April, 1886; that during said time said Meyer, upon 
the advice and instructions of this plaintiff, paid to the de- 
fendants Clark and.the First National Bank the sum of 
$20,200, with interest thereon at the rate of ten per cent 
per annum, previously advanced by the said Clark and the 
First National Bank in accordance with the agreement and 
understanding aforesaid; and also paid all costs and ex- 
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penses of carrying on said business; that in the month of 
April, 1886, said Meyer, for this plaintiff and under his 
advice and instructions, sold the entire remaining amount 
of said stock to one Joseph Shoenberg for the sum of 
$10,000 in cash, and paid said amount so received to the 
defendant Clark and the First National Bank.” 

“Seventh— * * * That said defendants John R. 
Clark, the First National bank, and Louie Meyer, in vio- 
lation of all agreements with this plaintiff as aforesaid, 
ever since said sheriff’s sale on April 11, 1885, up to the 
present time, and in breach of the trust on their part as- 
sumed on behalf of this plaintiff, have conspired together 
to cheat and defraud this plaintiff, and plaintiff alleges the 
fact to be that said defendants Clark and the First Na- 
tional Bank agreed with plaintiff to purchase said stoc' 
and advauce the money as aforesaid, and so mstructed and 
advised plaintiff as above set forth, and so procured the 
said defendant Meyer to purchase said stock in pursuance 
with the conspiracy previously planned by and’ between 
the said defendants to cheat, defraud, and deprive plaintiff 
of h's rights in the premises, and in pursuance with such 
conspiracy to defraud and cheat plaintiff have failed and 
refused to render an accounting of the proceeds of said 
sale as above set forth, and have refused to pay over to this 
plaintiff the large amount of money in their hands arising 
from said sale, belonging to this plaintiff by reason of said 
agreement and trust aforesaid; that during all the times 
herein mentioned this plaintiff was unable to ascertain 
from the books of account the true account of the items of 
receipts and expenditures, as the same were kept by the de- 
fendant Meyer, and plaintiff was refused access thereto, so 
that plaintiff has no knowledge of the true amount owing 
by said defendants to this plaintiff. 

“Eighth—Your petitioner further represents that al- 
though he from time to time applied to the said defendants, 
and requested them to come to a full and fair accounting 
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with respect to the said transactions, with which just and 
reasonable request your petitioner still hoped that said de- 
fendants would have complied, as in justice and equity 
they should have done, but said defendants absolutely re- 
fused so todo. They have pretended that they have not 
received and applied to their own use more than their pro- 
pertion of the proceeds received from said sales, whereas 
your petitioner charges the contrary thereof to be the truth, 
and so it would appear if the said defendants would set 
forth a full and true account and several their receipts and 
payments in respect of the said transactions heretofore set 
forth in this petition. Your petitioner charges that said 
defendants have in fact received the sum of $20,000 and 
upwards beyond their proportion of the proceeds and 
profits of said sales. Wherefore this plaintiff prays that 
an account may be taken of all and every the said dealings 
and transactions from the time of the commencement 
thereof, and also an account of the moneys received and 
paid by the said defendants respectively in regard thereto, 
and that the said defendants may be decreed to pay to your 
petitioner what, if anything, shall upon the taking of such 
accounting appear to be due to him, your petitioner be- 
ing ready and willing and hereby offering to pay to said 
defendants, or either of them, what, if anything, shall be 
due them or appear to be due them, or either of them, by 
this plaintiff. Plaintiff prays for such other and further 
relief as plaintiff may in equity be entitled.” 

In the answer filed these averments were denied, both by 
Meyer in one answer, and by Clark and the First National 
Bank jointly in another answer. Just preceding the com- 
mencement of the'trial the plaintiff dismissed his action as 
to the representative of the defendant John R. Clark, he 
having died on or about August 2, 1890. At the conclu- 
sion of the trial, but before the rendition of judgment, there 
was filed in this cause the following request, omitting the 
formal parts: “Plaintiff requests a special finding of fact 


Vor. 38] SEPTEMBER TERM, 1893. 261 


McConnell v. First Nat. Bank of Lincoln. 


as to whether the purchase made by Louie Meyer of the 
McConnell stock of goods at the sheriff’s sale April 11, 
1885, was made under any arrangement between McCon- . 
nell, Meyer, and Clark, or either two of them; that the said 
goods were purchased in the interest of or to the use of 
John L. McConnell.” 

In the decree which was finally entered, the finding of 
fact requested is made in the following language: “And 
thereupon the trial of this cause proceeded, and after hear- 
ing the remaining testimony of witnesses adduced and the 
arguments of counsel is submitted to the court, on due con- 
sideration whereof the court finds for the defendants, and 
finds specially that the defendant Louie Meyer, at the time 
he purchased the stock of merchandise at sheriff’s sale, April 
L1, 1885, purchased the same without agreement to hold the 
same in the interest of or to the use of the plaintif’ John L. 
McConnell, and finds no equity in the bill. Wherefore it 
is ordered, adjudged, and decreed that this action. be dis- 
missed at the cost of plaintiff.” 

The evidence as to the matters specially covered in this 
finding was very conflicting. On behalf of McConnell 
there was introduced in evidence many statements of Meyer 
directly substantiating, so far as he was concerned, the claim 
made in the petition as to the trusteeship of the said Meyer. 
On the other hand, there were equally convincing and nu- 
merous statements of the plaintiff McConnell, that while the 
goods were in the hands of Mr. Meyer he had no interest 
therein whatever. In fact, his testimony during the exist- 
ence of the alleged trusteeship of Meyer with respect to 
the sale of the goods was upon a creditor’s bill brought 
against McConnell and his wife; that he had no property 
whatever, and had turned over everything that he had any 
interest in to his creditors. Between McConnell and 
Meyer there seems to have been a rivalry as to which 
should be most successful in creating evidence by admis- 
sions contrary to his own interest. There was, however, no 
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party who relied upon these representations to his own in- 
jury, and, therefore, there was simply to be considered the 
statements of each of these parties as evidence in this re- 
spect. Of course, statements made by a party against his 
own interest are competent evidence in any case. State- 
ments, however, in favor of the party’s interest are not of 
equal competency. 

To sustain the conteutions of the First National Bank 
there were introduced in evidence the statements of John 
R. Clark made during his lifetime to several parties, to the 
effect that the claim made by McConnell was wholly un- 
founded, was unjust, false, and fraudulent in every respect. 
His answer containing averments to the same effect was also 
introduced in evidence after proof of his signature to the 
verification thereof. This class of testimony is wholly in- 
admissible, and has not been at all considered in reaching 
the conclusions at which we arrive—a course fully justified 
by the decisions of this court. (Kennedy v. Olve County 
Nat. Bank, 7 Neb., 65; Merchants Bank v. Rudolf, 5 Neb., 
527; Nebraska City v. Lampkin, 6 Neb., 32; Mills v. 
Saunders, 4 Neb., 190; Gillette v. Morrison, 9 Neb., 402.) 
This incompetent testimony being rejected, however, there 
still remained an irreconcilable conflict in the evidence, 
without a clear preponderance in favor of either party, 

In view of the finding made upon the request of the 
plaintiff, the language of section 297 of the Code of Civil 
Procedure is not wholly without application to this contro- 
versy. ‘The section referred to is as follows: “ Upon the 
trial of questions of fact by the court it shall not be neces- 
sary for the court to state its finding except generally for 
the plaintiff or defendant, unless one of the parties re- 
quest it with the view of excepting to the decision of the 
court upon the questions of law involved in the trial. 
In which case the court shall state in writing the conclu- 
sions of fact found separately from the conclusions of lay.” 
The record shows that an exception was taken to the find- 
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ing of the court upon the special request made. In the 
presentation in this court, however, it does not appear that 
any question of law arises upon this finding. There is 
simply a question of fact to be determined by a preponder- 
ance of the evidence. 

In McLaughlin v. Sandusky, 17 Neb., on page 112, is 
the following language: “It is a well established rule of 
this court that the findings of inferior tribunals * * * 
will not be interfered with unless clearly wrong. And this 
rule applies to cases brought into this court upon appeal as 
well as upon error. (Armstrong v. Freeman, 9 Neb., 11; 
Richardson v. Steele, 9 Neb., 483; Cheney v. Eberhardt, 8 
Neb., 423.)” 

Th Worthington v. Worthington, 32 Neb,, on page 338, 
the language of Norvat, J., who deliverd the opinion of 
the court, was as follows: “The trial court found the dis- 
puted question of fact against the plaintiff. It is impos- 
sible to reconcile the testimony, and it is quite evenly bal- 
anced. By seeing the witnesses and hearing them testify, 
the court below is better able than we to judge which wit- 
nesses were entitled to credit and who should be disbe- 
lieved. It is well settled in this state that a finding of 
the district court on conflicting evidence is conclusive on 
appeal to the supreme court, unless there is a clear prepon- 
derance of evidence against the finding. (Brown v, Hurst, 
3 Neb., 353; Helling v. Mortgage Security Co., 10 Neb., 
611; Courtnay v. Price, 12 Neb., 188; Jennings v. Simp- 
son, 12 Neb., 558; Aultman v. Palterson, 14 Neb., 58; Me- 
Laughlin v. Sandusky, 17 Neb., 110.’ Following these 
authorities the special finding of the district court will not 

. be reversed, but must wholly conclude the contention as to 
which the said finding was applicable. 

3. The averments of the petition, as well as its prayer, 
were broad enough to cover any transactions between the 
plaintiff and either of the defendants, There is one branch 
of this case remaining, as to which the evidence seems to have 


264 NEBRASKA REPORTS. [Vou. 38 


McConnell ¥, First Nat. Bank of Lincoln. 


been introduced rather incidentally, and yet, in view of the 
petition, this phase of the case must receive attention, for 
it is not covered by the special finding. ‘The relief granted 
might preclude our reviewing the matter upon which we 
are about to enter, if the evidence left any room for doubt 
as to the facts. The sheriff’s sale, which oceurred on 
April 11, 1885, was conducted by Mr. Melick, the sheriff 
of Lancaster county. This sheriff was sworn as a witness 
and testified that he took charge and control of the stock 
of goods formerly owned by John L. McConnell, about 
the 24th of March, 1885, and sold the stock on the 11th 
of April following; that he turned over to Mr. Meyer 
about $942; that he had had some notes to collect, but 
whether the proceeds of any were included in this $942 he 
was not able to remember; that he turned over this amount 
to Mr. Meyer simply as he turned over the stock to him; 
that he simply turned over everything that was in his pos- 
session; that Mr. Meyer told him that he, Meyer, was rep- 
resenting the bank; that witness simply sold the stock of 
goods to Louie Meyer and turned the store over to him, 
and made some collections along out of the sale of the 
stock, and sold some goods and turned over the proceeds of 
these collections and the proceeds of the goods to Louie 
Meyer; that he was in possession of the stock of goods by 
virtue of writs of attachment, and that the orders of the 
court were to advertise and sell the stock; that McConnell 
told witness that whatever Meyer did in the matter was 
satisfactory to him, and that he turned over the money to 
Meyer with McConnell’s consent. When asked what 
McConnell said in giving his consent, this witness said: “T 
don’t remember just what transpired at the time; only I 
remember that McConnell said to me that whatever Louie 
Meyer did in the matter would be satisfactory to him.” 
Whether any of these conversatious were in McConnell’s 
presence the witness said he did not remember, but that he 
had no hesitancy, when he figured out what amount he had 
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on hand, in turning it over to Meyer, when he was told it was 
satisfactory to McConnell, and that he gave Meyer a check 
in McConnell’s store at the desk. The check to which 
witness refers was in the words and figures following : 
“Lincouy, Nes., 4-12-1885. 

“ Pay to order of Louie Meyer 942,48, dollars. 

“$942.48. 8. M. Mecick. 

“To First National Bank, Lincoln, Nebraska.” 

Indorsement on back of check: “Louie Meyer.” On 
face of check were the words: “First National Bank, 
Lincoln, Neb., April 15, 1885. Paid.” 

In relation to this same transaction Mr. Meyer testified 
that Mr. Melick told him that the $900 paid was for goods 
they had sold while invoicing. He was then asked the 
following qnestions: , 

Q. Was there any understanding or agreement or knowl- 
edge on the part of John L. McConnell, so far as you know, 
that you was getting that $900? 

A. I don’t know about that. I never had any agree- 
ment with McConnell in my life, of that kind. 

Q. Did you have any understanding or agreement with 
McConnell that he was paying that $900 to you? 

. No, sir. 

. Or whether it should belong to himin any way? 
. It was a part of the atiachment execution. 

Was there any agreement between you and him? 
. No, sir. 

. That he should have it thereafter in any way? 
Never. 

Mr. Meyer further testified that he knew they did not 
make au invoice when he bought the stock. There had been 
an invoice made by the sheriff, he thought. Whether any 
of the goods had been sold, he Jearned from Sheriff Melick, 
who told him so; but that he never checked up the goods 
on the invoice to know whether what he got was invviced 
or not. In relation to this matter John L. McConnell, the 
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plaintiff, testified that the sheriff took possession the 24th 
day of March, and that the doors were closed from that 
time until the day of sale, April 11, so far as general 
business was concerned ; it was not closed but what people 
came in and out; no sales were made at wholesale or re- 
tail that witness McConnell knew of; that the sheriff took 
an inventory, and that was all that was done; if any- © 
body came around that was supposed to be a party that 
wanted to buy the stock they were allowed to inspect the 
stock; that when the sale was made on the 11th of April, 
the purchaser, Mr. Meyer, took possession of the stock 
immediately. 

Upon payment of his bid Mr. Meyer received from 
Sheriff Melick a receipt, from which we quote as follows: 
“Received of Louie Meyer the sum of twenty thousand 
two hundred dollars, in payment of the goods, wares, 
merchandise, fixtures, safe, lamps, chandeliers, stove, and 
all the goods and effects of whatsoever name and nature 
situate in a certain store building known as the ‘McConnell 
store,’ being No. 1031 O street, in the city of Lincoln, Lan- 
easter county, Nebraska, all of which goods and effects 
were struck off to said Meyer, he being the highest and 
best bidder under and by virtue of the following orders of 
sale and writs issued in the following cases, to-wit: ‘In the 
district court of Lancaster county, Nebraska.’” Here fol- 
lows a list of the titles of cases, sixteen in number, in each 
of which John L. McConnell was defendant. This receipt 
was dated April 13, 1885, and was signed “S. M. Melick, 
sheriff.” 

There was introduced in evidence no one of the pro- 
cesses under which the sheriff acted in the above matter; 
nor was there introduced any return of the sheriff as to 
the sale made April 11, 1885. The only official record 
or recitation we have as to what was really sold is con- 
tained in the receipt above quoted. This is not at all at 
variance with the testimony of any witness, but rather con- 
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sonant with all the testimony we have quoted so far as it 
relates to the sum of $942.48 paid by the sheriff to Louie 
Meyer. In none of the evidence is there any showing 
whatever that McConnell or his creditors, or any of them, 
received any benefit on account of this payment by the 
check of the sheriff. It is shown by the testimony of Mc- 
Connell, as to which there is no dispute on this point, that 
all the judgments against him have been satisfied; that of 
the firm of Bates, Reed & Cooley being settled last in or- 
der of time. In the light of all this testimony there is 
no room for doubt that the sheriff improperly paid this 
money to Meyer, and that Meyer has retained the same 
without the knowledge and acquiescence, so far as the evi- 
dence shows, of Jolin L. McConnell. If this was an ac- 
tion against the said sheriff upon his bond for the recovery 
of this money wrongfully paid to Meyer, the testimony 
that the sheriff gave that he paid the money to Meyer with’ 
the consent of McConnell, might be pertinent. In this 
_ action, however, the suit is by McConnell, and Meyer alone, 
so far as this trausaction is concerned, is liable. It mat- 
ters not whether this money was paid to Meyer with the 
acquiescence and knowledge of McConnell or not; certain 
it is that, so far as the record shows, Meyer has never ac- 
counted for it. This action was brought for an accounting 
as between the plaintiff and all or any one of the defend- 
ants. The proofs clearly trace this money into the hands 
of Meyer. He has not shown that he has paid it to Mc- 
Connell or in any way applied it to his benefit. There is 
not an intimation in any of this evidence which is quoted 
* —which is in substance all there is in the record on this 
point—that Meyer bought anything but the stock of mer- 
chandise and certain stoves and other necessary furniture 
in connection therewith. It is not pretended that the 
goods were offered for sale by the invoice; rather they 
were offered for sale as they appeared upon the shelves 
and in the show-cases in the store-room in which they 
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had formerly been placed by McConnell. The sale of 
these goods in no way entitled the purchaser to any- 
thing except the goods themselves and such furniture as 
was actually sod in connection therewith. To allow a pur- 
chaser at such a sale to bid as against others upon goods 
which were actually in sight, and then after the purchase 
to permit the buyer to receive payment of money in the 
hands of the sheriff, which he should have applied to the 
satisfaction of claims which he held for collection under 
the orders of the court, would be to sanction a fraud, not 
only as agaiust other bidders, but as well against the judg- 
ment defendant. This cannot be sanctioned. Nor by this 
reference to the sales made during invoice do we desire to 
be understood as sanctioning such a practice. Possibly, 
however, the sheriff was acting under an order of the 
court which allowed a private sale of the debtor’s goods 
during invoice. We will not assume that he was without 
authority. The fact remains, however, that this money 
was received from the proceeds of the sales of goods and 
perhaps the collection of accounts due McConnell. In any 
event the money so received was the money of McConnell, 
which the sheriff should have devoted to the payment of 
his indebtedness, with the collection of which he was en- 
trusted. Hedid not doso. The debts have been paid. 
Meyer has retained this money, and as no creditor seems, 
in the light of the evidence, to have an existing claim 
against this sum of $942.48, it results that it should be 
paid by Meyer to McConnell. ‘This money was received 
April 12, 1885, from which time interest at the rate of 
seven per cent per annum should be reckoned on the amount 
received. Computing this interest for eight years and a 
half,—a space of time a little short of what it really was,— 
the principal and interest amount to $1,503.25, for which 
amount, with costs, plaintiff is entitled to judgment as 
against the defendant Louie Meyer. 

In addition to the above item, the plaintiff claims that he 
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should have judgment against the defendant Meyer for the’ 
value of the stove, the safe, and other furniture. It will 
be noted that these were either expressly enumerated in the 
receipt given by the sheriff to Meyer, or were covered by 
the comprehensive description of the property which Meyer 
purchased at the said sheriff’s sale. 

The judgment of the district court is reversed, and a de- 
cree will be entered in this court against the First National 
Bank of Lincoln, Nebraska, for the sam of $199.87, with 
interest at seven per cent per annum from the date of the 
filing hereof, without costs; and against Louie Meyer for 
the sum of $1,503.25, with interest from the date of the 
filing hereof at the rate of seven per cent per annum 
thereon. 


‘DECREE ACCORDINGLY. 


J. R. Licuty v. J.C. Moore Ev At, 
FILED NOVEMBER 8, 1893. No. 4715. 


1, Negotiable Instruments: RiGHTs oF GUARANTOR: SURE- 
tins. The mere fact that a guarantor of a promissory note, at 
the request of the principal maker of said note, received the 
amount loaned thereon and paid it in the discharge of a judg- 
ment against said principal maker, whereby the lien of said 
judgment, paramount to that of a mortgage held by said guar- 
antor upon real property of said principal maker, was released, 
there being no fraud or circumvention shown, does not affect the 
right of said guarantor to recover the amount which he has been 
compelled as such to pay, even though the parties whom he sues 
as makers of said note were stay sureties on the judgment so 
paid; and this rule is not qualified by the mere fact that the 
parties so sued were in fact but sureties on the note with the 
party who instructed said guarantor to make payment as afore- 
said. 


2. 


: SuRETY on Stay Bonp: SUBROGATION. A stay surety 
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is not entitled to be subrogated to the rights of the holder of a 
stayed judgment merely by reason of the fact that such stay 
surety has signed a note as surety with the judgment debtor, 
upon which note the money has been loaned with which pay- 
ment of the stayed judgment was made. 


3. : ACTION BY GUARANTOR FOR REIMBURSEMENT: DEFENSE: 
VOLUNTARY ASSIGNMENTS. In a suit by a guarantor for reim- 
bursement of the amount which, by reason of such guaranty, 
he has been compelled to pay, it is no defense that the original 
payee of the note, as assignee of the estate of the principal 
maker thereof (for whom the defendants claim they are but 
sureties), wasted the estate of said principal maker so that he 
could not pay as he otherwise could, the said assignee having 
duly accounted, and been duly discharged by the court which 
appointed him such assignee. 


4, Trial: DirgecTtiINc VerpicT. Where the defenses pleaded are 
wholly unsustained by the evidence, it is error for the trial court 
to direct a verdict in favor of the defendants. 


Error from the district court of Thayer couniy. Tried 
below before Morris, J. 


O. H. Scott and Hambel & Heasty, for plaintiff in error. 
Manford Savage and S. A. Searle, contra. 


Ryay, C. 


In the district court of Thayer county, Nebraska, J. 
R. Lichty brought suit against J. C. Moore, James M. 
Moore, John Kinney, and G. Heinrichson, alleging as his 
cause of action that upon the request of the defendants he had 
guarantied, and been compelled to pay about eighty-seven 
per cent of the amount of a promissory note of which the 
defendants were the makers. ‘The note in respect of which 
suit was brought was in the words and figures following: 
“$285. Davenport, Nes., January 1, 1886. 

“Six months after date, I, we, or either of us, promise to 
pay to Jacob F. Walker, or order, two hundred and eighty- 
five dollars, for value received, negotiable and payable 
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without defalcation or discount, with interest at the rate of 
ten per cent per annum from date until paid. 

“Tf suit is instituted on this note we agree to pay ten 
per cent of the amount then due, as agreed, assessed, and 
liquidated damages for non-fulfillment of contract,’ the 
same to be allowed by the court and included in the judg- 
ment, J.C. Moore. 

“James Moore. 
“JoHN KINNEY. 
“G. HErNRIcHSON.” 

The defendants John Kinney and G. Heinrichson an- 
swered, first, admitting their signatures upon the note sued 
on, but alleging that they signed as sureties only, and 
that Walker, the payee, was well aware of that fact at the 
time the note was signed, and that plaintiff well knew it 
long before he paid said note, if he ever paid the same. 
There was also a denial by these two defendants of each 
averment in the petition not admitted by the answer. 
There were other defenses pleaded, but as there were 
only two in support of which evidence was adduced, 
they alone will be considered. In passing, it may be re- 
marked that there was a reply which put in issue each 
averment of these matters, to which attention will now be 
directed. 

In the answer the two defendants above named made 
the following averments: “Thaton March 25, 1886, James 
Moore and J. C. Moore, who are the principal makers of 
said note, made an assignment of all their property for the 
benefit of their creditors in accordance with law; that 
within ten days after said date the said Jacob Walker was 
appointed assignee of said estate and took possession of 
the property belonging thereto. The assets of said es- 
tate amounted to the sum of $20,000, and the debts to the 
sum of $11,000, at the time the said Walker took pos- 
session of the same as aforesai¢; that within the time pro- 
vided by law the said Jacob Walker, without the consent 
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of these defendants, filed said note as a claim against the 
said estate, and has paid to himself from the assets of said 
estate two dividends upon the note aforesaid, and at the 
time said note became due and payable the said Jacob 
Walker had in his possession money and property largely 
in excess of the debts of the said principal makers of said 
note; that said estate yet remains unsettled, and a large 
amount of assets are in the hands of said Jacob Walker, 
the amount of which is unknown to these defendants. 

“The defendants further allege that they are informed 
and believe that the said Jacob Walker has so managed the 
estate of the principal makers of said note that the district 
court of Nuckolls county refused to confirm the sale of the 
real estate belonging thereto, and that said Jacob Walker 
has charged excessive fees, and that while said estate, if 
properly managed, would have paid the debts of said James 
Moore and J. C. Moore in full, through the mismanage- 
ment of said Jacob Walker, the said estate has paid the 
creditors only thirteen cents on the dollar, and not to ex- 
ceed ten cents more on the dollar will be realized therefrom. 
Defendants were led to believe that when said Walker 
filed said note against said estate it would be paid in full, 
and they had no means of knowing the condition of said 
estate, and that all knowledge of the same was kept from 
them by the payee of the note, who was the assignee of 
said estate; that said Walker made no attempt to collect 
said note from the plaintiff, or any one else, until he had, by 
mismanagement as aforesaid, exhausted the property of the 
principal makers of said note.” 

Perhaps it is unnecessary to remark that the Jacob 
Walker above referred to was the payee of the original 
note. The evidence discloses on this head that said Walker 
was constituted the assignee of the estate of J. C. Moore 
and James Moore, and that the assets consisted of a large 
amount of property, both real and personal. There were in 
evidence certified copies of the reports filed by the assignee 
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during the progress of the administration of the estate of 
said insolvent parties, followed by his final report and the 
approval of the same, together with an order of discharge 
of the said Walker as such assignee. During the admin- 
istration of said estate there were two dividends declared, 
amounting in the aggregate to about thirteen per cent of the 
claims filed; and for this thirteen per cent due credit was 
given by plaintiff in his petition, as he only sued for the 
balance of about eighty-seven per cent due on said note. 
In this condition of the pleadings we are at a loss to con- 
jecture what defense the averments constituted, in an action 
brought by Lichty upon a note which he had guarantied 
at the request of at least one of the makers, though without 
the express assent of the others, and which, by reason of 
the failure of the makers so to do, he had been compelled 
to pay. If Walker mismanaged the estate of the insolv- 
ents Moore and Moore, that fact should have appeared in 
some manner in the county court. In this action there 
was no malfeasance shown. The testimony simply was that 
the Mill property, for instance, was of a certain large value, 
about $14,000 ;-that thereon was a mortgage of $2,000; that 
the property afterwards sold on a foreclosure in the federal 
court for about $2,600. IPf there was any element of mis- 
feasance or malfeasance with respect to this, the great bulk 
of the property of the Moores, it must have occurred in 
allowing the foreclosure and sale upon the mortgage. But 
this was a matter that was within the jurisdiction of the 
federal court; and if the property was unfairly sold, or had 
been unnecessarily sacrificed, the proper forum in which to 
present that matter would have been the circuit court of 
the United States for the district of Nebraska, 

Another defense pleaded by Kinney and Heinrichson 
was in the following language: 

“13, That the plaintiff did not write his alleged guar- 
anty upon said note at the request of either of the makers 
of the same, nor of the sureties thereto, but the name of the 

22 
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plaintiff was thereon placed by the plaintiff in order that 
the plaintiff could procure the money advanced on said 
note to use for his own benefit; and the plaintiff did use 
said money, and the same was used to pay off a lien on said 
property of the principal makers of said note in order that 
the plaintiff should have the first lien upon the property 
aforesaid, and the indorsement was made on said note by 
the plaintiff for the benefit which he was to receive, and 
which he did receive therefrom.” 

J. F. Walker testified that Mr. Lichty signed the 
guaranty in his presence at the request of Mr. Moore. 
His language is as follows: “ Mr. Moore came down twice, 
and had this note signed with these sureties on. I told 
him I was not acquainted with the sureties, and he went 
home and came back the second time with a letter from the 
bank which said these sureties would be good for a reason- 
able amount; and I still refused, for I was not acquainted 
with them, and in our conversation he wanted to secure 
this note, saying, he could not get the money; and in that 
conversation he mentioned Lichty and said he was ac- 
quainted with Lichty. I believe I asked -him if Lichty 
knew these parties, and he said he did; and I offered if he 
could get Lichty to guaranty this note I would give him 
the money on that, and he went out to see Lichty.” This 
witness further said that he told Moore that if he would 
get Lichty to guaranty the note witness would let him 
have the money; and that Lichty had paid the note. 
There is no evidence in conflict with this, and it must, so 
far as it goes, stand as a verity. 

In relation to the use made of the money, there is no 
question that it was paid to satisfy certain judgments which 
were liens upon the property of J. C. and James Moore. 
In fact, the evidence is without contradiction that the 
money was borrowed for this very purpose. The payment 
of itto Mr. Weiss, the attorney for the judgment creditors, 
was made by Mr. Lichty, but his instructions in that regard 
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allowed him no discretion in the matter. The proceeds of 
the note were entrusted to him to be paid on these judg- 
ments. It is true, perhaps, that if there had been an 
assignment of these judgements for the benefit of the sure- 
ties so that the judgments would not have been discharged 
it might have inured to the benefit of the defendants who 
have made thisanswer. The defendants in error insist that 
it was the duty of Mr. Lichty to procure such an assign- 
ment of the judgments to be made to the answering de- 
fendants, because they were sureties on the stay bond in re- 
spect to such judgments. But it is obvious that the loan 
was made by Walker to the principal debtors, both in the 
note and in the judgments to be satisfied. Upon request 
of one of the principal defendants, Mr. Lichty made the 
payments upon such judgments. It might have been that 
if the sureties upon thestay bond, as well as upon the note, 
had advanced the money to make these payments, an equity 
entitling them to subrogation would have arisen in their 
favor. But such was not the case. They in no manner were 
instrumental in procuring this money, except as sureties 
for J. C. and James Moore. Collateral to their liability 
was also the liability of Lichty, a guarantor; and, so far as 
the disposition of the money raised upon this note was con- 
cerned, there would seem to be fully as much equity in 
favor of Lichty as in favor of Kinney and Heinrichson. 
The fact that incidentally, by the payment of the two judg- 
ments referred to, there were released liens prior to the 
mortgage lien held by Lichty upon the same property, 
-would not impair his rights in an action of this kind. If 
Kinney and Heinrichson are entitled, in equity, to be sub- 
rogated to the lien of the judgments extinguished by the 
payments made by Lichty, their remedy lies in a proper ac- 
tion brought for that purpose. We cannot see, however, that 
they have any standing in this case to set up the fact of 
such payments as a defense against the liability attempted 
to be enforced by Lichty upon the note. 
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These defenses were the only ones in support of which 
any evidence was presented. Upon the issues joined the 
court instructed the jury as follows: ‘Upon the uncontra- 
dicted facts in evidence herein the plaintiff cannot recover 
against the defendants John Kinney and G. Heinrichson; 
but defendants J. C. Moore and James Moore, having 
failed to auswer, the plaintiff will be entitled to recover 
judgment against them for the amount he paid to Jacob 
Walker on the note in question in this action, and interest 
on said payments according to the tenor of the promissory 
note herein, less the amounts, if any, which have been paid 
on said note, from the time of such payments to the first 
day of this term of court, to-wit, April 23, 1890.” To 
this instruction there was due exception, and its correctness 
is sufficiently challenged by a motion for a new trial, over- 
ruled in due course, and properly excepted to, followed as 
this was by a judgment on the verdict in accordance there- 
with. 

A review of the defenses set up in the answer, and of 
the evidence in support of each, is attended with consider- 
able difficulty, owing to the fact that the instruction com- 
plained of does not definitely point out any grounds upon 
which the trial court acted in withdrawing the cause from 
the consideration of the jury. It has been necessary, there- 
fore, to consider all the defenses in support of which there 
was any evidence given. There is no doubt from the tes- 
timony that the note was made by the defendants in this 
action, and that it was guarantied by Lichty, and that he, 
induced by threats of legal proceedings, paid the same. 
The matters attempted to be asserted in resistance of con- 
tribution by the parties to the note constitute, under the 
evidence given, no defense. 

From the views above expressed it necessarily follows 
that the judgment of the district court is 


REVERSED. 
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Lewis S. Loomer v. Sasert THoMAS. 


FILED NoVEMBER 8, 1893. No. 4635. 


1. Breach of Contract: Ni&GLIanNCE IN PREVENTING DAM- 
AGES. The law imposes upon a party injured from another’s 
breach of contract or tort the active duty of making reasonable 
exertions to render the injury as light as possible, If by bis 
negligence or willfulness he allows the damages to be unneces- 
sarily enhanced, the increased loss, which was avoidable by the 
performance of his duty, falls upon him. Long v. Clapp, 15 
Neb., 417, followed. 


: SETTLEMENT AND COUNTER-CLAIM: INSTRUC- 
Tions. This was a suit for balance due on account of pasturing 
cattle. The defendant pleaded (a) settlement; (0) counter-claim 
for damages sustained by loss of and injury to cattle on account 
of plaintiff’s negligence. The instructions of the court to the 
jury on the subject of the defenses of settlement and counter- 
claim approved and set out at length in the opinion. 


Error from the district court of York county. Tried 
below before Smiru, J. 


The opinion contains a statement of the facts. 


FE. A. Gilbert, for plaintiff in error: : 


Cross-examination is limited to the facts elicited by the 
examination in chief. (Mordhorst v. Nebraska Telephone Co., 
‘28 Neb., 610.) 

When a cross-examination is carried to an ynreasonable 
length upon new matters, and thereby improper testimony 
is obtained, it is error. (Bell v. Prewitt, 62 Ill., 362.) 

The court erred in giving the seventh, eighth, and ninth 
paragraphs of instructions. (Brewer v. Wright, 25 Neb., 
805; Price v. Mahoney, 24 Ia., 582; Smith v. Evans, 13 
Neb., 314; MeCleneghan v. Omaha & R. V. RB. Co., 25 
Neb., 523.) 


Sedgwick & Power, contra, cited: Long v. Clapp, 15 
Neb., 420. 
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Ragay, C. 


Sabert Thomas sued Lewis Loomer in the district court 
of York county, to recover $562.80, less $200 paid by 
Loomer, fora balance due on contract for pasturing Loomer’s 
cattle during the summer of 1889, at sixty cents per head 
per month. 

Loomer made four defenses : 

1. That the price for pasturage agreed upon was fifty- 
five cents per head per month, instead of sixty cents. 

2. That he had been damaged. on account of improper 
eare of the cattle while Thomas had them in pasture, and 
on account of Thomas allowing some of the cattle to es- 
cape and become lost. 

3. That there had been a settlement between the par- 
ties, and that the amount due Thomas had been agreed 
upon, which amount should not be paid until the lost cat- 
tle had been returned by Thomas. 

4, That he had paid Thomas $300 instead of $200. 

To these defenses Thomas replied by a general denial of 
all the allegations of new matter in the answer. 

Thomas had a verdict and judgment, and Loomer brings 
the case here. 

The first error assigned is, “The verdict is not sus- 
tained by the evidence.” 

A number of witnesses testified in the case, and the evi- 
dence on every issue is more or less conflicting. Thomas’ 
evidence sustains his theory of the case, and Loomer’s evi- 
dence sustains his defenses. It is not so much a question of 
the sufficiency of the evidence. The question is largely one 
of the credit of the witnesses and the weight of the testi- 
mony. Now, this court did not hear the witnesses testify ; 
had no opportunity to observe them, or their manner of tes- 
tifying, or their demeanor while on the stand. The jury 
heard, saw, and observed the witnesses, and weighed the 
evidence, and reached a conclusion, For the supreme 
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court to disturb this verdict because, had we been the triers 
of the issues of fact, we might have reached a different 
conclusion, would be for the court to usurp the functions 
of the jury. It has long been settled in this state that the 
supreme court has no authority to set aside the verdict of a 
jury unless the same is clearly wrong. For this court to 
interfere with a jury’s conclusion it must be unsupported 
by competent evidence. Itis not enough to cancel a verdict, 
that all the evidence on which it rests is conflicting. This 
court cannot weigh the conflicting testimony of witnesses. 
The jury alone can do this. 

The next error alleged by Loomer is that Thomas was 
permitted to cross-examine him upon matter not testified 
to by him, Loomer, in his direct examination. We have 
carefully examined the record as to this assignment of er- 
ror, and it must suffice to say that the cross-examination 
complained of was fairly limited by what Loomer had tes- 
tified to when on the stand. True, the cross-examination 
was perhaps longer than necessary, but we do not think 
that Loomer was deprived of any right thereby. 

The remaining errors assigned relate to the giving by 
the court of instructions 7, 8,and 9. They areas follows: 

“7, If you believe from the evidence that the defendant 
delivered a large number of cattle for pasture to the plaint- 
iff, and there was no definite or certain agreement between 
the parties as to how long plaintiff should keep said cattle, 
then defendant had the right to take possession of said 
cattle at any time; and if you further believe from the 
evidence that, during the time plaintiff had sajd cattle in 
his pasture, the defendant frequently saw said cattle and 
knew that plaintiff was neglecting to water and properly 
care for said cattle, and knew that by reason thereof said 
cattle were being injured, or that the defendant was being 
damaged thereby, then the law imposes upon the defendant 
the active duty of making reasonable exertions to prevent 
the damages and render such injuries or damages, if any, 
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as light as possible; and if, by his own negligence or care- 
lessness, defendant permitted said damages to be unneces- 
sarily enhanced, the increased loss, if any, must be borne 
‘ by the defendant. 

“8, If you find from a preponderance of the evidence 
that the defendant is entitled to recover damages on account 
of negligence of the plaintiff in looking after and caring 
for defeudant’s cattle, if any such is proved, then the 
measure of the defendant’s damages would be what said 
cattle are impaired and depreciated in value, if any such 
you find, and the value of the cattle lost or that died, if 
any such you find, on account of the negligence of the 
plaintiff, provided you further find from the evidence that 
such loss or damages occurred without any fault or neglect 
on the part of the defendant. 

“9. In order to constitute a settlement it must appear 
from the evidence that the parties expressly or impliedly 
agreed upon a balance due, and, although you may believe 
from the evidence that on or about the 8th day of October, 
1889, the parties met together and looked over their ac- 
counts and struck a balance, this would not be binding 
upon the parties as a settlement unless you further find 
from the evidence that both the parties then agreed or under- 
stood that such balance should be regarded as the amount 
due from the defendant to the plaintiff” 

We perceive no error in any of these instructions. 

Plaintiff in error’s chief complaint, however, is directed 
to No. 7. In Sutherland on Damages, vol. 1, p. 148, it is 
said: “The law imposes upon a party injured from an- 
other’s breach of contract, or tort,-the active duty of mak- 
ing reasonable exertions to render the injury as light as 
possible. If, by his negligence or willfulness, he allows 
the damages to be unnecessarily enhanced, the increased 
loss, that was avoidable by the performance of his duty, 
falls upon him.” The instruction complained of is within 
the rule here laid down. This rule has also received the 
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approval of this court. (See Long v. Clapp, 15 Neb., 417; 

Omaha Coal, Coke & Lime Co. v. Fay, 37 Neb., 68.) 
There is no error in the record and the judgment of the 

district court must be affirmed, and it is so ordered. 


AFFIRMED. 


OmaHa & REPUBLICAN VALLEY RAILROAD COMPANY 
vy. CHARLES MoscHEL. 


FILED NOVEMBER 8, 1893. No. 4645. 


1, Amendments to Pleadings: DiscRETION oF TRIAL CouRT. 
The permitting or refusing amendments to pleadings is a mat- 
ter within the sound judicial discretion of the trial court; and 
unless it is made to clearly appear that he has abused this dis- 
cretion, and a party has thereby been deprived of the opportu- 
nity to make his case or defense, the supreme court will not 
interfere. 


2. 


It is not necessarily a fatal objection to a proposed amend- 
ment that it is in fact an additional defense or an additional 
cause of action. 


3. Railroad Companies:. DAMAGES To REAL EsTatTE by Con- 
STRUCTION OF RoAD: LIMITATION OF ACTIONS. An action 
against a railroad company for damages to plaintiff’s real estate: 
caused by the railroad company’s building its tracks and oper- 
ating its road across the street and on a lot lying next to plaint- 
iff’s property, must be brought within four years of the date of 
the construction of such railroad. 


: NUISANCE: DAMAGES: LIMITATION OF ACTIONS. Where 
arailroad company, in 1880, built its railroad track and side 
tracks across a street and ona lot (owned by it) lying next to 
plaintiff’s property, and more than four years thereafter plaint- 
iff brought suit against the railroad company for the depreciation 
in value of his lot caused by the building of such railroad, and 
its subsequent operation, and for subsequently building and 
oper: ‘ing additional tracks across said street and lot, held, (1) 
that plaintiff in no event could recover for any depreciation in 
the valne of his property by reason of any acts of the railroad 
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company, either in matters of construction or operation, the 
habitual doing, or the commencement of the doing, of which acts 
‘was at a date more than four years prior to the date of suit - 
brought; (2) that the plaintiff could, and if he did or did not, 
within four years after the date of building of said original 
railroad on said lot and across said street adjacent to his property, 
bring suit for damages for the depreciation in value of his prem- 
ises, caused by such railroad construction and operation, then 
every element of damages, past and future, that was or would 
have been properly admissible in that suit, either in matters of 
construction or operation, must be excluded from the considera- 
tion in this case. 


Error from the district court of Gage county. Tried 
below before APPELGET, J ; 


J. M. Thurston, W. R. Kelly, and E, P. Smith, for plaint- 


iff in error. 
Rickards & Prout, contra. 


Ragay, C. 


On the 5th day of December, 1889, Charles Moschel 
sued the Omaha & Republican Valley Railroad Company 
(hereinafter designated as the “railroad company’) in the 
district court of Gage county, alleging his ownership of lot 
6, in the city of Beatrice; that said lot had a frontage of 
fifty feet on Court street, the principal street of said city ; 
that abont January 7, 1880, the railroad company con- 
structed, and had since maintained, its line of road upon lot 
5, adjacent to said lot 6, and had extended its road and 
side tracks upon and across said Court street, making a 
double track upon said lot 5, and said street in front of 
Moschel’s building, situate on said lot 6 (lot 5 is immedi- 
ately west of lot 6, and both front south on Court strec*, 
and the railroads mentioned extend north and south across 
Court street and upon lot 5); that ever since the building 
of said railroad, the railroad company had occupied the 
street in front of said place of business of Moschel and 


Vou. 38] SEPTEMBER TERM, 1893. 283 


Omaha & R, V. R. Co. v. Moschel. 


said lot 5 with its tracks and side tracks, made up its trains 
thereon, and interfered with the travel on said street; “ and 
that particularly within the four years last past, and im- 
mediately preceding the commencement of this action, said 
railroad company had wilfully, maliciously, and wantonly, 
with the intent to injure plaintiff in his business and prop- 
erty, caused its engines and cars to be left alongside of said 
property of Moschel, without reason or necessity therefor, 
and for the purpose of injuring plaintiff in the full, 
free, and complete use and enjoyment of his property; 
that said property of Moschel had been greatly dam- 
aged, and the free use and occupation of said property in- 
terfered with, and Moschel had been compelled to aban- 
don the doing of business on said Jot 6, and at a great 
expense to purchase other property on which to conduct 
his business; that said lot 6, by reason of the premises, had 
been greatly injured and depreciated in value for any pur- 
pose whatsoever, and Moschel prayed judgment for dam- 
ages.” 

The answer of the railroad company admitted the con- 
struction, maintenance, and operation of ite double track 
railway across Court street and upon lot 5 since 1880, and 
alleged that it had, for due compensation paid, procured 
the right of way over said lot 5 before occupying it, and 
specifically denied all other allegations of Moschel’s peti- 
tion. 

After the evidence was all in, the railroad company re- 
quested permission to file an amendment to its answer, set- 
ting up the statute of limitations, which the court granted ; 
and thereupon the railroad company filed the foliowing 
“amendment,” in fact, an additional defense: “The de- 
fendant, in further answer to the petition of the plaintiff, 
* * * alleges that the cause of action stated in the 
petition did not accrue within four years next before the 
commencement of this action.” 

Thereupon Moschel, by leave of the court, amended his 
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petition by filing what his counsel called an “addenda” 
thereto, in words and figures as follows: “Comes now the 
plaintiff, for their ‘addenda’ to the * * * petition 
herein filed, * * * and * * * gays that on or 
about the lst day of October, 1886, the defendant con- 
structed a second or new main line over and across the said 
lot. 5, and ouly a few feet distant from the line constructed 
by the defendant in the early part of 1880, so that said new 
main line, and the operation thereof, extended along the east 
side and in close proximity to plaintiff’s said premises, and 
over and across Court street, and that by reason of which 
said new main line of the defendant, the said Court street 
in front of plaintiff’s premises was still blockaded, the full 
use thereof destroyed, the travel thereon impeded, whereby 
the value of said plaintiff’s premises was still further re- 
duced, so that the same was not worth within $1,200 of 
what they were immediately preceding the construction and 
operation of said new main line as herein described.” 

The railroad company excepted to the ruling of the court 
allowing this amendment. Mboschel had a verdict and 
judgment, and the railroad company brings the case here. 

The first error alleged is the ruling of the court in 
permitting Moschel to amend his petition by filing the 
so-called “ addenda.” 

Moschel’s petition contained two causes of action, though 
not separately stated, and numbered : 

1. The depreciation in the value of lot 6 by the con- 
struction, in 1880, by the railroad company, and its opera- 
tion and maintenance since, on lot 5, and across Court street, 
of its railroad and side tracks. 

2 That within the four years immediately preceding 
.. the bringing of this action the railroad company had will- 
fully, maliciously, and wantonly, with the intent to injure 
Moschel in his business aud property, caused its engines 
and cars to be left alongside of said property, without rea- 
son or necessity therefor, by reason whereof said property 
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had been greatly damaged, and the plaintiff deprived of 
his free use and occupation of said property. 

The facts stated in the “addenda” are that in October, 
1886, the railroad company “constructed a second or new 
main line over and across said lot 5 * * * and Court 
street, * * * whereby the value of Moschel’s premises 
was reduced * * * $1,200.” 

The facts stated in this “‘ addenda” then were not amend- 
atory of either of Moschel’s causes of action, but of them- 
selves stated a separate and independent cause of action. 

The entire subject of permitting or refusing amend- 
ments to be made to pleadings is, by law, left to the sound 
legal discretion of the trial judge; and unless it is made to 
clearly appear that the court has abused its discretion, or 
that by his ruling a party has been deprived of the oppor- 
tunity to make his case or defense, the supreme court will 
not interfere with the action of the trial judge. It is not 
necessarily a fatal objection to a proposed amendment that 
it is in fact an additional defense, or an additional cause of 
action. If the trial court in the case before us had re- 
fused to permit the railroad company to file its additional 
defense of the statute of limitations, or had refused to per- 
mit Moschel to file his additional cause of action, we could 
not say that the court had abused its discretion; and we 
cannot say that the court erred in permitting either of the 
amendments to be filed. 

In all such cases, if a party claims himself prejudiced by’ 
the refusal of a trial court to permit an amendment, such 
prejudice must appear from the record; and if amend- 
ments are permitted by the trial judge during the progress 
of a trial before verdict or decision, and a party is preju- 
diced by such amendment in the making of his case or de- 
fense, he should make such prejudice appear by affidavit or 
otherwise to the trial judge, and then it would be his duty, 
on such terms as were reasonable, to either set aside the 
trial proceedings already had, and continue the case to a 
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future time, or suspend the trial until such time as the party 
claiming to be prejudiced might, by the exercise of reason- 
able diligence, be prepared to make his defense or case. 
The next error assigned by the railroad company is the 
refusal of the trial court to give to the jury this instruc- 
tion: “The court instructs the jury that if any damages 
are to be assessed in this case, no damages can be allowed 
for the depreciation of the value of the property in ques- 
tion, except such depreciation, if any, as is shown by the 
evidence to have resulted within and during the four years 
immediately prior to the commencement of ,this action on 
the 5th day of December, 1889; but for any depreciation 
or damage prior to said four years you can make no al- 
lowance.” The refusal to give this instruction was error 
for the reasons : (1) The first cause of action in Moschel’s 
petition was the alleged depreciation in the value of his lot 
6, by reason of the railroad company having, in 1880, con- 
structed and since operated its railroad on lot 5, adjacent to 
Moschel’s lot. The undispnted evidence in the case is that. 
the railroad company had, prior to building its tracks on 
lot 5 in 1880, purchased said lot. The railroad company 
then was in the same situation, so far as concerns the question 
of damages to Moschel’s property, as it would have been 
had it acquired the right to use and occupy lot 5 by con- 
demnation proceedings ; that is tosay, the railroad company 
had uot wrongfully occupied and used lot 5. It was nota 
trespasser; and all the damages done to Moschel’s property 
by the location and proper, usual, ordinary, and necessary 
operation by the railroad company of its railroad on the 
lot 5, and across Court street, accrued at the date of the 
building of the railroad in 1880, and hence were barred by 
the statute of limitations, and could not be recovered in this 
action. (Mills, Eminent Domain, sec. 216; Chicago & E. 
I. R. Co. v. Loeb, 118 Tl., 203.) (2) A very large part of 
Moschel’s evidence was directed to the depreciation in the- 
value of his lot, cansed by the building of the railroad on. 
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lot 5, and across Court street, in 1880, and its maintenance 
and operation thereof since. (3) The court, at the request 
of Moschel, had already instructed the jury as follows: 
“You are instructed that if you find from the evidence in 
this case that the defendant constructed and operated the 
line of road across the lot adjoining that of plaintiff, now in 
question, and if you further find from such evidence that 
by said construction and operation of said road the lot of 
plaintiff was injured and decreased in value, then you 
should find the damages to the lot to be the amount which 
you may find that the evidence shows that said lot was de- 
creased in value by reason of such construction and opera- 
tion.” This last instruction leftthe jury at liberty, if it did 
not direct them, to take into consideration, in estimating 
Moschel’s damages, the depreciation in value of his lot 
by the building of the railroad in 1880. The language 
of this instruction should at least have been limited by such 
an instruction as the one asked by the railroad company 
and refused. (4) There was no evidence before the jury 
that would justify their finding, as Moschel alleged in one 
of his causes of action that the railroad company had at any 
time “willfully, maliciously, and wantonly, with the intent 
of injuring plaintiffin his business and property, * * * 
caused its engines and cars to be left alongside the prop- 
erty of the plaintiff, without reason or necessity therefor, 
and for the purpose of injuring plaintiff in the full, free, 
and complete use and enjoyment of his property.” 

It is strenuously insisted here by counsel for the railroad 
company that this case is to be viewed as if Moschel had, 
within four years after the building of the tracks across 
Court street and lot 5, in 1880, sued the railroad company 
for damages for depreciation of his property caused by such 
building; and that the judgment in such a case, had it been 
brought, would be a bar to this action, and therefore this 
suit cannot be maintained. 

It is doubtless true, (1) fhat in this case Moschel cannot 
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recover for any depreciation in the value of his property 
by reason of any acts of the railroad company, either in 
matters of construction or operation, the doing, or com- 
mencement of the doing of which acts was at a date more 
than four years prior to the date of the suit brought; (2) 
that the owner of said lot 6 could, and if he did or did 
not, within four years after the date of the building of said 
railroad on said lot 5, and across said Court street, bring 
suit for damages for the depreciation in the value of his 
property, caused by such construction and operation of 
said railroad, then every element of damages, past and 
future, that was or would have been properly admissible 
in such suit, either in matters of construction or operation, 
must be excluded from consideration in this case. 

The judgment of the district court is reversed and the 
cause remanded, 


REVERSED AND REMANDED. 


RicHaRDson & Boynton CoMPANy v. Poin E. WINTER. 
FILED NOVEMBER 8, 1893. No. 5045. 


Review: InstRucTIONS: EXCEPTIONS: ASSIGNMENTS OF ERROR. 
To obtain a review by the supreme court of an alleged erroneous 
ruling of the district court in the giving or refusing of an in- 
struction, an exception must be taken to such ruling at the trial, 
and specifically assigned as error here in the petition in error. 


Error from the district court.of Gage county. Tried 
below before APPELGET, J, 


Burke & Prout and J. N. Rickards, for plaintiffs in 


error. 


‘A. D. McCandless and Winter & Kauffman, conira. 
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Raaan, C. 


The Richardson & Boynton Company sued Phil E. Win- 
ter in the district court of Gage county on a promissory 
note for $100. Winter answered, and, after admitting the 
execution and delivery of the note, alleged that there had 
been an entire failure of consideration for said note, and 
that the defendant had received no value whatever for the 
same; that prior to the giving of said note the plaintiffs 
had placed a certain hot-air furnace in the defendant’s resi- 
dence on trial, to be accepted and paid for by the defend- 
ant only in case it should heat defendant’s residence in a 
manner to meet plaintiffs’ guaranty and defendant’s re- 
quirements after a thorough test in the coldest weather; 
that said furnace utterly failed to do the work guarantied 
and the defendant rejected the same and refused to pur- 
chase it, and placed it at the disposal of the plaintiffs ; that 
the plaintiffs thereupon acknowledged the complete failure 
of the furnace, as set and constructed, to meet their guar- 
aunty, but represented to this defendant that such failure was 
_ owing to certain deficiencies in the furnishings and its de- 
fective and improper connections, and faulty constructions 
of the building of the air-boxes, chambers, and dampers; 
and said plaintiffs then promised, agreed, and contracted 
with the defendant that if he would give them the said 
note * * * they would, within and during the thirty 
days for which it was drawn, supply all deficiencies fully, 
remedy all defects, correctly establish all connections, and 
thoroughly reconstruct the entire setting of said furnace 
so that it conld and would heat all the seven rooms in de- 
fendant’s residence at the same time, in the coldest weather, 
in a manner satisfactory to the defendant; time being of 
the essence of the contract, and the time limited to the time 
of defendant’s note, to-wit, thirty days; and defendant 
avers that this promise and agreement by the -plaintiffs. 
formed and was the sole inducement upon which, he. gave 

23 
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the note in question; * * * and defendant avers that 
plaintiffs did not, within said thirty days, nor at any time, 
fulfill their said agreement, and did not, in any particular, 
reconstructs * * * said furnace, and defendant has 
never since made, and cannot make, any use of said fur- 
nace; * * * and defendant avers that to properly re- 
construct said furnace would cost him the full amount of 
said note; that by plaintiffs’ false and fraudulent represen- 
tations as to the value and heating condition of said fur- 
nace, defendant was led to incur heavy expense, and to 
greatly damage his residence by apertures in the walls, 
floors, and partitions; and by reason of plaintiffs’ failure 
to perform their said contract and to make good the said 
heating apparatus, the defendant had been damaged in a 
large sum, to-wit, more than one hundred dollars. 

There was a reply denying all the allegations of new 
matter in the answer. ‘The case was tried to a jury, who 
found for Winter, and the Richardson & Boynton Company 
prosecute error. 

One error alleged is that the verdict is not supported by 
the evidence. We think it is. We shall not quote the 
evidence. It is, of course, more or less conflicting, but 
abundantly supports the jury’s findings. It is now a set- 
tled rule of this court that it will not disturb the verdict’ 
of a jury if there is competent evidence to support it; nor 
will this court weigh the conflicting testimony of witnesses. 
We cannot say that the verdict is clearly wrong, and there- 
fore cannot disturb it on the ground that it is unsupported 
by the evidence. : 

Another error alleged is the giving, by the trial court, 
of an instruction, The giving of this instruction, how- 
ever, is not assigned as error in the petition in error, and for 
that reason we cannot examine it. 

At the request of plaintiffs in error the court instructed 
the jury as follows: “The court instructs the jury that 
although you may find from a preponderance of the evi- 
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dence in this case that the furnace in question was sold by 
the plaintiffs, and that said furnace was improperly set, and 
that the registers and other fixtures and appurtenances be- 
longing to said furnace were improperly arranged and lo- 
cated, and that consequently defendant’s house was damaged 
and not heated, still the jury cannot, under the law, allow 
the defendant any damages in their verdict because of such 
defects in the setting, arrangements, and locating of said 
furnace; provided the jury believe that said furnace, reg- 
isters, fixtures, and appurtenances were placed where de- 
fendant requested them to be placed.” To this instruction 
the court added, ‘and that such failure was caused by the 
order of defendant.” The addition made by the court is 
another error assigned here. It is sufficient to say that 
there was no error in this modification of the instruction. 

Complaint is made because of the refusal of the court to 
give this instruction: “The jury are instructed that if they 
believe from the evidence that the witness Ham was in the 
employ of the witness Labell, and that as such employe 
he ordered the furnace which was afterwards put in the 
house of the defendant with knowledge of the said Labell, 
that said furnace was shipped and billed to said Labell and 
accepted, and the freight thereon paid by him, you are in- 
structed that such acts on the part of the said Labell are a 
ratification of the purchase of said Ham, and such order- 
ing and purchasing was, in law, the acts of said Labell as 
much as though he had ordered the same in person.” The 
contention, or one contention of the plaintiffs in error, at 
the trial below, was that they sold the furnace to one La- 
bell, and not to Winter; that one Ham was in Labell’s 
employ, and gave plaintiffs in error the order for the fur- 
nace for Labell, Plaintiffs in error had no pleading on 
file under which they could prove any such facts, but the 
evidence was allowed to go in. If this was a suit by the 
Richardson & Boynton Company against Labell for the 
price of the furnace, the instruction might have been 
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proper, but certainly it was not error on the part of the 
court to decline giving it in this case. 

Again, the court fully instructed the jury as to plaintiffs 
in error’s contention that they sold the furnace to Labell, as 
follows: “The court instructs the jury that if they find 
from the evidence that the furnace in question was sold by 
the plaintiffs to one Labell, and that the note in question 
was received by the plaintiffs in payment of said furnace, 
then the jury must find a verdict for the plaintiffs for the 
full amount of the note, interest and principal, unless the 
jury further find from a clear preponderance of the evi- 
dence that said plaintiffs agreed to change said furnace as 
alleged in defendant’s answer, and that such agreement was 
the consideration for said note, and also that the plaintiffs 
failed to make the agreed changes in said furnace.” 

The last error assigned is the refusal of the court to 
charge the jury as follows: “The court instructs the jury 
that if you believe from the evidence that the defendant 
has sworn positively that at the time the note in question 
was delivered, the witness McPherson represented to the 
defendant that the plaintiffs would reset, reconstruct, and 
make alterations in the furnace and heating arrangements 
placed in defendant’s house, and furnish repairs therefor, 
within thirty days, and before the maturity of said note, 
as alleged in this answer, and that the witness McPherson 
has sworn just as positively that he did not make such rep- 
resentations to the defendant, and if you further find from 
the consideration of all the evidence in the case that the 
testimony of the witness McPherson is entitled to as much 
credit as that of the defendant, and corroborated to the 
same extent, then, so far as the question of said represen- 
tation is concerned, you should find for the plaintiffs, as the 
burden of proving said representation is on the defend- 
ant.” Such an instruction as this should never be given 
to a jury, and the court was entirely right in refusing to 
give it. The court, at the request of plaintiffs in error, had 
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already charged the jury as follows: “The court instructs 
the jury that in determining the issues in this case you 
should take into consideration the whole of the evidence 
and all the facts and circumstances proved on the trial, giv- 
ing the several parts of the evidence such weight as you 
think they are entitled to; and, in determining the weight 
to be given to the several witnesses, you should take into 
consideration their interest in the event of the suit, if any 
such is proved, their conduct and demeanor while testify- 
‘ing, their apparent fairness or bias, if any such appears, 
their appearance on the stand, the reasonableness of the 
story told by them, and all! the evidence and circumstances 
tending to corroborate such witness, if any such are proved.” 
This instruction correctly and fairly stated the rule and 
was all plaintiffs in error were entitled to on the subject of 
the credibility of the witnesses, and the weight of the evi- 
dence. : ; 
There is no error in the record and the judgment of the 
district court is 


AFFIRMED. 


Cotumpus C. VENNUM ET AL. V. GEORGE Huston. 


FILED NOVEMBER 8, 1893. No. 5278. 


1. Malicious Prosecution: Action AGAINST JusTIcE, ConsTA- 
BLE, AND WITNESS: VENUE. Section 54 of the Code of Civil 
Procedure provides: ‘Actions for the following causes must be 
brought in the county where the cause [of action], or some 
part thereof, arose; * * * Second—An action against a 
public officer for an act done by him in virtue or under color 
of his office, or for neglect of his official duty.”’ Accordingly, 
where, in a suit for malicious prosecution brought in Webster 
county against a prosecuting witness, justice of the peace, and 
constable, it appeared that the complaint was sworn out in 
Hitchcock county and filed there with the justice of the peace, 
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who issued a warrant for plaintiff, and deputed the constable to 
execute it, and he arrested the plaintiff in Webster county, and 
took him before the justice in Hitchcock county, who examined 
and committed plaintiff to jail, held, (1) that plaintiff’s cause of 
action was his alleged malicious prosecution by the defendants; 
(2) that, as the plaintiff was arrested in Webster county, a part 
of his cause of action arose there, and that the suit was rightly 
brought in that county; and(3)that the court had jurisdiction over 
the defendants summoned in Hitchcock county, although no 
defendant to the suit resided in, or was summoned in, Webster 
county, JMMcNee v. Sewell, 14 Neb., 532, followed. 


: THE COMPLAINT AND WARRANT in the crimi- 
nal prosecution, alleged to have been malicious, examined herein 
and held to state the substance of the charge, and to be sufficient 
when attacked collaterally. 


3. : JUSTICES OF THE PEACE: LIABILITY FOR MALICE IN 
IssuING WARRANT. A justice of the peace, in deciding upon 
the sufficiency of a complaint made before him, charging an- 
other with a crime, and in issuing a warrant of arrest for the 
party accused, acts judicially; and if he does so in good faith, 
with pure motives and without malice, he is not liable therefor 
if he had jurisdiction of the offense charged, and the complaint 
was not absolutely void. 


4. : LIABILITY OF PROSECUTING WITNESS: ALLEGATIONS 
AND Proor. Torendera prosecuting witness liable in an action 
for malicious prosecution, it must be alleged and proved that his 
conduct in the premises was inspired by malicious motives and 
was without probable cause. Dreyfus v. Aul, 29 Neb., 191, fol- 


lowed. 


Error from the district court of Webster county. Tried 
below before BEALL, J. 


The facts are stated in the opinion. 


W. S. Morlan, for plaintiffs in error: 


The district court of Webster county was without juris- 
diction. The action cannot be maintained against N. T. 
Jones, justice of the peace, outside of Hitchcock county. 
(Code, sec. 54; Clay v. Hoysradt, 8 Kan., 80; Graham v. 
Smith, 62 Mich., 147; Cobbey v. Wright, 23 Neb., 250; 
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Dunn v. Hazlett, 4 O.St., 486; Lamson Consolidated Store 
Service Co, v. Hart, 5 N.Y. Supp., 889; People v. Kingsley, 
8 Hun [N. Y.], 2383; Wintjen v. Verges, 10 Hun [N. Y.], 
576; People v. Hayes, 7 How. Pr. [N. Y.], 248; Veeder v. 
Baker, 83 N. Y., 156; Dunn v. Haines, 17 Neb., 563; 
Cobbey v. Wright, 29 Neb., 277; Béarmingham Jron Foun- 
dry v. Hatfield, 43 N. Y., 227.) 

The complaint filed with the justice was not void. He 
had jurisdiction. (Criminal Code, sec. 412; Miller v. Woods, 
23 Neb., 200; Maxwell, Jus. Pr. [4th ed.], 806-808 ; Hunt 
v. Hunt, 72 N. Y., 217; Austin v. Vrooman, 28 N. E. 
Rep. [N. Y.], 478.) 

For a mere error of judgment in the execution of his 
office no action can be maintained against a judge of any 
court, (State v. Wolever, 26 N. E. Rep. [Ind.], 765; Gil- 
lett v. Thiebold, 9 Kan., 427; Yates v. Lansing, 9 Johns. 
{[N. Y.], 395; Stone v. Graves, 8 Mo., 148; Lange v. 
Benedict, 73 N. Y.,12; Reid v. Hood, 2 N. & Mc. [S. 
Car.], 168; Brooks v. Mangan, 49 N. W. Rep. [Mich.], 
633 ; Jennings v. Thompson, 22 Atl. Rep. [N. J.], 1008 ; 
Going v. Dinwiddie, 25 Pac. Rep. [Cal.], 129.) 

Judicial officers, acting within the limit of their juris- 
diction, are not liable for their acts, though illegal or 
erroneous, unless they act from corrupt motives. (Yates v. 
Lansing, 5 Johns. [N. Y.], 282; Efill v. Sellick, 21 Barb. 
[N. Y.], 207; Willis v. Havemeyer, 5 Duer [N. Y.], 447; 
Seaman v. Patten, 2 Caines Rep. [N. Y.], 312; eed v. 
Conway, 20 Mo., 22; Morris v. [eynolds, 2 Ld. Raym. 
[Eng.], 857; Harman v. Brotherson, 1 Den. [N. Y.], 537; 
Kendall v. Stokes, 3 How. [U. S.], 87; Craig v. Burnett, 
32 Ala., 728; Briggs v. Wardwell, 10 Mass., 356; Wall 
v. Trumbull, 16 Mich., 228; Hammond v. Howell, 1 Mod. 
Rep. [Eng.], 184; Kemp v. Neville, 10C. B. N.S. [Eng.], 
523.) 

So far as the evidence and pleadings are concerned, the 
defendant Vennum, under the advice of the county attor- 
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ney, went before the justice of the peace and filed his com- 
plaint in writing, and did no other act connected with said 
criminal prosecution. To be liable for false imprisonment 
he must do more than this. (Steuer v. State, 59 Wis., 472; 
Grinham »v, Willey, 4 Hurl. & Nor. [Eng.}, 496; Eeaty 
v. Perkins, 6 Wend. [N. Y.], 382; Barber v. Rollinson, 1 
Cromp. & Mees. [Eng.], 330; Von Lotham v. Libby, 38 
Barb. [N. Y.], 345; Carratt v. Morley, 1 Q. B. [Eng.], 
18; Murphy v. Walters, 34 Mich., 180; West v. Small- 
wood, 3 Mees. & Wels. [Eng.], 418.) 


J. M. Chaffin and George R. Chaney, contra: 


The district court of Webster county had jurisdiction of 
the parties defendant and the subject-matter of -the action, 
under the allegations of the petition. The action is against 
three persons, jointly and severally, for a joint and several 
trespass committed upon the person of the defendant in 
error, and for which they are jointly and severally liable. 
(Painter v. Ives, 4 Neb., 122; Comfort v. Fulton, 39 Barb. 
[N. Y.], 56; Judson v. Cook, 11 Barb, [N. Y.], 644; 
Forbes v. Hicks, 27 Neb., 117.) 

Jones was a public officer within the meaning of section 
54 of the Code, and while he did no act outside of Hitch- 
cock county in person, he put the machinery of the Jaw in 
motion, so that the trespass was committed, through his in- 
strumentality, in Webster county. ‘But for this pretended 
warrant, with his official signature affixed thereto, no ar- 
rest would have been made. ‘The statute does not contem- 
plate that each one of several joint trespassers, nor the par- 
ticular public officer through whose instrumentality a cause 
of action may arise, must appear in person and do some of- 
ficial act in each county where some part of the cause may 
arise. If by his official act a cause of action arise against 
him in more than one county, he may be sued in any one 
of the counties where any part of the cause arose, though 
he may not have appeared in person in that county to do 
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any official act. We therefore contend that the district 
court had jurisdiction over both Jones and Morton by 
reason of their respective official positions, and the several 
acts done by each, as set forth in the petition. (AfcNee v. 
Sewell, 14 Neb., 532; Clay v. Hoysradt, 80 Kan., 80; Fay 
v. Edmiston, 28 Kan., 108; People v. Kingsley, 8 Hun [N. 
Y.], 2384; Wintjen x. Verges, 10 Hun (N. Y.], 576.) 

The complaint was absolutely void. (Smith v. State, 21 
Neb., 556; Hauss v. Kohlar, 25 Kan., 644; Forbes v. 
Hicks, 27 Neb., 116.) 

The complaint and all proceedings under it were void, 
and the plaintiffs in error are liable. (Predl v. McDonald, 
7 Kan., 454; Bauer v. Clay, 8 Kan., 583; Hauss v. 
Kohlar, 25 Kan., 644; Forbes v. Hicks, 27 Neb., 111.) 

The justice acted ministerially in filing the complaint 
and issuing the warrant, and is liable to the party injured 
thereby. (Rouss v. Wright, 14 Neb., 458; Wright v. Rouss, 
18 Neb., 234.) 

It is urged that the justice had jurisdiction of this class 
of offenses, as examining magistrate, and, therefore, having 
jurisdiction of the subject of the criminal action, he is not 
liable for mistake of official and judicial judgment. His 
jurisdiction, however, is conferred by a complaint, a jurisdic- 
tional paper. Without the filing of a complaint, he could 
have no jurisdiction of this class of cases. (Criminal Code, 
sec. 280; Comfort v. Fulton, 39 Barb. [N. Y.], 56; Miller 
v. Woods, 23 Neb., 208; Hauss v. Kohlar, 25 Kan., 640.) 

Neither can he acquire jurisdiction by deciding that he 
hasit. In all such cases he decides at his peril. (Cooley, 
Torts, sec. 416; Prosser v. Secur, 5 Barb. [N. Y.], 607; 
_ Noyes v. Buller, 6 Barb. [N. Y.], 613.) 

The statute prescribes the mode of acquiring jurisdiction; 
and such mode must be complied with or the proceeding is 
void. (Criminal Code, sec. 286; People v. Board of Police, 
26 Barb. [N. Y.], 485; McDermott v. Board of Police, 25 
Barb. [N. Y.], 635.) 
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Raaay, C. 


George Huston sued N. T.. Jones, Columbus C. Vennum, 
and T. E, Morton in the district court of Webster county 
for false imprisonment and malicious prosecution, and in 
his petition alleged that on the 26th day of August, 1890, 
Jones was a justice of the peace of Hitchcock county ; that 
Vennum and Morton were residents of said county, and 
that the plaintiff Huston was a resident of and in said 
Webster county; that on said day, Vennum, intending to 
harass, vex, and anuoy plaintiff and scare him into giving 
‘security on a note, went before the said Jones, as such jus- 
tice of the peace, and falsely, maliciously, and without any 
reasonable or probable cause, made a complaint in writing, 
under oath, in which he charged, or attempted to charge, 
the plaintiff Huston with the crime of having, in said 
county, in the year 1890, obtained possession of valuable 
papers by false pretenses and misrepresentations ; that said 
complaint did not, as a matter of fact, charge plaintiff with 
any crime or offense known to the law; that thereupon said 
justice, acting in virtue of his office, issued what he termed 
and styled a “state warrant,” in writing, for the arrest of the 
plaintiff, and delivered the same to the defendant Morton; 
that said pretended warrant did not charge said plaintiff 
Huston with the commission of any crime known to the 
jaws of Nebraska, and was void on its face; that the said 
Jones, in his official capacity as justice of the peace, pro- 
ceeded to deputize and appoint said Morton a special consta- 
ble to serve said warrant, and that said justice had no lawful 
power or authority to make any such appointment, and that 
the same was void ; that the said Morton accepted said pre- 
tended appointment, and with said warrant arrested plaint- 
aff in Webster county and took him before said justice in 
Hitchcock county, who, acting in his official capacity, ar- 
raigned the plaintiff, and, after examination, bound him 
over to the district court; and plaintiff refusing to give bail, 
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the said justice committed him to jail, from which he was 
afterwards released by habeas corpus proceedings. There was 
no service upon, or appearance by, defendant Morton. Sum- 
mons was issued from the district court of Webster county, 
and served upon Vennum and Jones in Hitchcock county, 
where they resided. There was a verdict and judgment 
against Vennum and Jones, and they bring the case here. 

The first error alleged is that the court had no jurisdic- 
tion of the action or of the plaintiffs in error. This con- 
tention, so far as the justice of the peace Jones is concerned, 
is based on section 54 of the Code of Civil Procedure, which 
provides: “Actions for the following causes must be brought 
in the county where the cause [of action], or some part 
thereof, arose: * * * Second—An action against a 
public officer for an act done by him in virtue or under 
color of his office, or for neglect of his official duty.” 
The defendant Jones, being a justice of the peace, was a 
public officer. The acts done by him were the issning of 
the warrant, the appointment of Morton to serve the same, 
and the examination and committment of Huston to jail. 
These acts were all performed in Hitchcock county, and 
were done in virtue or under color of his office as justice of 
the peace. Jones contends that, therefore, this action can- 
not be maintained against him in Webster county, and that 
the court had no jurisdiction of the subject-matter of the 
action, or of him personally. What is Huston’s cause of 
action? Evidently his alleged malicious prosecution and 
false imprisonment by the defendants. ‘The complaint 
moved the justice to issue the warrant, and that produced 
the arrest, and this occurred in Webster county.: A part, 
at least, of Huston’s cause of action, then, arose in Web- 
ster county and a part in Hitchcock county, and the suit 
can be maintained in either county. The action was prop- 
erly brought in Webster county, and the court had jurisdic- 
tion, both of the subject-matter of the action and of the 
defendant Jones. (McNee v. Sewell, 14 Neb., 532.) 

The defendant Vennum’s claim of the court’s want of . 
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jurisdiction over him is based on the fact that he was a resi- 
dent of, and summoned in, Hitchcock county, and that no 
defendant to the action was a resident of, or summoned in, 
Webster county, and that therefore, by the provisions of 
section 60 of the Code of Civil Procedure, the district court 
of Webster county had no jurisdiction over him. But by 
section 65 of the Code of Civil Procedure it is provided: 
“Where the action is rightly brought in any county ac- 
cording to the provisions of title 4, a summons shall be 
issued to any other county against any one or more of the 
defendants, at the plaintiff’s request.” Now, this action 
was rightly brought in Webster county, and by the service 
of summons on the defendant in Hitchcock county, issued 
from Webster county, the court obtained jurisdiction over 
the defendant Vennum. It follows, then, that the court 
had jurisdiction over both the action and both the plaintiffs 
in error. (Pearson v. Kansas Mfg. Co., 14 Neb., 211.) 

The plaintiff in error Jones requested the court to give 
to the jury the following instruction : “The complaint, 
warrant, and mittimus, upon which the arrest of the 
plaintiff was made and imprisoned, are not void, and you 
must find for the defendant Jones, unless you find that he 
acted wantonly and maliciously in accepting said complaint 
and issuing a warrant for the arrest of the plaintiff; and 
also in holding him to bailand issuing a mittimus by which 
the plaintiff was confined in jail.” This the court refused, 
and Jones now assigns such refusal as error. 

The complaint and warrant were as follows: 

“ COMPLAINT. 


“Strate or NEBRASKA, as 
County oF HrrcHcock. : 


Before N. T. Jones, Justice of the Peace in-and for said 


County. 
“Strate oF NEBRASKA 
Vv. For False Pretenses. 
Grorce Huston. 


“ Complaint and information of C. C. Vennum, of Hitch- 
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cock county, aforesaid, made in the name of the state of 
Nebraska, before N. T. Jones, justice of the peace within 
and for said Stratton precinct, in said county, this 26th day 
of August, A. D. 1890, who, being duly sworn, on his oath 
says that George Huston, on the 22d day of August, A. D. 
1890, in the county aforesaid, then and there being, did 
then and there violate section 125, chapter 15, of the stat- 
utes of the state of Nebraska, by false pretenses and mis- 
representations obtained possession of valuable property, 
to-wit, one note of the value of $110, contrary to the form 
of the statutes in such cases made and provided, and against 
the peace and dignity of the state of Nebraska, 
“C. C. VENNUM. 

“Subscribed in my presence and sworn to before me this 

26th day of August, A. D, 1890. 
“N. T. JoNEs, 
“Justice of the Peace.” 
“WARRANT. 
“SravTe oF NEBRASKA, 
Hircscock County. \ss 
“ To the Sheriff or any Constable of said County: 

“TE. Morton is hereby especially deputized to serve this 
writ. 

‘Whereas, C. C. Vennum has made complaint in writing 
and upon oath before me, one of the justices of the péace 
in and for said county, that George. Huston, late of the 
county of Hitchcock, did, on or about the 22d day of Au- 
gust, 1890, in said county of Hitchcock, violate section 125, 
chapter 15, of the statutes of the state of Nebraska, by 
false pretenses and misrepresentation obtained possession 
of valuable papers, to-wit, one note of the value of $110, 
and that George Huston has absconded from said county 
of Hitchcock to Webster county : 

“You are therefore commanded to pursue and arrest 
the said George Huston, if found in this state, and him 
convey before me, or any magistrate having cognizance of 
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the case in said Hitchcock county, there to be dealt with 
according to law. 

“Given under my hand this 26th day of August, A. D. 
1890. N. T. Jonszs, J. P.” 

The complaint and warrant were informal and defective, 
but they were not absolutely void. They stated the sub- 
stance of the criminal charge, and that is sufficient where 
they are attacked collaterally as they are here. (Miller v. 
Woods, 23 Neb., 200.) 

The learned judge below tried the case on the theory 
that the action was one of false imprisonment, and so it 
would have been had the complaint and warrant been ab- 
solutely void, but as they were not, the facts made the case, 
if anything, an action for malicious prosecution, ( Wagstaff 
v. Schippel, 27 Kan., 450.) 

The justice of the peace, in acting upon the complaint 
and in issuing the warrant, acted judicially, and if he did 
so in good faith, with pure motives and without malice, 
he is not liable therefor. (Gillett v. Thiebold, 9 Kan., 427; 
Dreyfus v. Aul, 29 Neb., 191.) 

The refusal of the court to give the instruction asked 
was error. 

The court also instructed the jury as follows: 

“You are instructed that the complaint before you,. 
filed and sworn to before Jones, by Vennum, on the 26th 
day of August, 1890, and the warrant issued by said Jones. 
for the arrest of Huston are void upon their face, and 
charge no criminal offense against said Huston. 

“Tf you find from the evidence that the plaintiff was. 
unlawfully restrained of his liberty by the unlawful acts 
of the defendants, you shall find for the plaintiff and as- 
sess his damages at such amount as you, in your judgment, 
deem fair and reasonable from the evidence before you.” 

To the giving of each of these instructions the defend. 
ant Vennum duly excepted, and now assigns the ruling of 
the court in giving them as error. By the first instruction. 
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the court told the jury that the complaint sworn out by 
Vennum was yoid; and by the second, that if they found 
that Huston had been restrained of his liberty by the un- 
lawful acts of the defendants, they should find for the 
plaintiff. The court had already, in other instructions, 
told the jury that the action was for malicious prosecu- 
tion and false imprisonment, and that to constitute false 
imprisonment two thing's were necessary, viz., the detention 
of the person, and the unlawfulness of such detention. 
As already observed, the complaint, though defective, was. 
not void; and for swearing it out, plaintiff’s action against 
Vennuw, if anything, is an action for malicious prosecu- 
tion. These instructions, taken together, left the jury free 
to conclude that the swearing out of the complaint by Ven- 
num was of itself an unlawful act. To render Vennum lia- 
ble to plaintiff for swearing out the complaint it must ap- 
pear that Vennum’s conduct in the premises was inspired by 
malicious motives and was without probable cause. The 
instructions complained of, when taken in connection with 
the others quoted above, took from the jury all inquiry as- 
to Vennum’s motives in making the complaint, and were 
erroneous. 

Plaintiffs in error took exceptions on the trial to the ad-. 
mission in evidence of an alleged telegram received by the- 
plaintiff. Its admission was error as no foundation was 
laid for it as evidence. It was not the best evidence. The 
original telegram sent was not produced or its absence ac- 
counted for, nor was the writing put in evidence shown to 
be identical with the one sent. We cannot review the 
court’s rulings, however, because not specifically assigned 
as an error in the petition in error filed in this court. 

On the trial plaintiff offered to prove certain statements 
made to him by the officer having him under arrest. 
These were excluded. What Morton said to plaintiff 
while he had him under arrest concerning the same, or the 
causes therefor, and what Morton did, were competent evi- 
dence. . They were part of the things done. 
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The judgment of the district court is reversed and the 
cause remanded. 


REVERSED AND REMANDED. 


I. J. Berknap y. Asa STEWART. 
FILED NOVEMBER 8, 1893. No. 4970. 


1, Husband and Wife: Liapmiry or HusBanp To THIRD 
PERSON FOR WIFE’S BOARD AND LopGING: EvipEencr. The 
findings and judgment of a court granting a wife a decree of 
divorce from her husband on the grounds of extreme cruelty are 
not competent evidencé to prove that she was justified in Jeav- 
ing her husband’s home and living apart from him, in an action 
brought by a third person against the husband for boarding and 
lodging the wife. 


. - In the absence of a special promise ot 
the husband to pay for the board and lodging of his wife, living 
apart from him, he will not be responsible therefor, unless she 
lived separate from him by his consent, or his conduct was such 
as to justify her in leaving his bed and board. Schnuckle v. 
Bierman, 89 Il., 454, approved. 


2. 


Error from the district court of Lancaster county. 
Tried below before TrpBeEts, J. 


The facts are stated in the opinion. 


Pound & Burr, for plaintiff in error: 


The findings and decree in the divorce suit were con- 
clusive evidence of cruelty of the husband, and competent 
evidence that the wife had just cause to leave her husband’s 
house and board and lodge with plaintiff. The divorce 
suit was a proceeding in rem, and the findings and decree 
therein are binding and conclusive upon strangers and 
third persons as wel! as upon parties to thesuit. (1 Green- 
leaf, Evidence, secs, 525, 543; Freeman, Judgments, sec. 
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610; 2 Smith’s Leading Cases, 670; 2 Bishop, Marriages 
Divorce, and Separation, secs. 20, 28, 27; 2 Black, Judg- 
ments, secs. 612, 795, 803, 822, 925; Burlen v. Shannon, 
3 Gray [Mass.], 387, 389; Ennis v. Smith, 14 How. [U. 8.], 
400, 430; In re Newman, 75 Cal., 213; Gould v. Crow, 
57 Mo., 200; Monroe v. Douglas, 4 Sandf. Ch. [N. Y.], 
134; Grantv. M’Lachlin, 4 Johns. [N. Y.], 34; State v. 
Central P. R. Co., 10 Nev., 80; Barrow v. West, 23 Pick. 
[Mass.|, 270; McCarthy v. Marsh, 5 N. Y., 263; Pen- 
noyer v. Nef, 95 U.S., 784; Gelston v. Hoyt, 16 U.S., 
277; Sturtevant v. Randall, 53 Me., 149; Bladv. Bamfield, 
3 Swanst. [Eng.], 604; Tarleton v. Tarleton, 4 M. & S. 
[Eng.], 20; Robinson v. Jones, 8 Mass., 5386; Vanden- 
heuvel v. United Ins. Co., 2 Caine’s Cases [N. Y.], 217.) 

A sentence of a matrimonial court is binding as a judg- 
ment in vem, and as such conclusive upon all persons in all 
countries, (Freeman, Judgments, sec. 610; 2 Smith’s 
Leading Cases, 670; 2 Black , Judgments, sec. 926.) 

Pending divorce suit the husband is liable, the same as 
though it were not in progress, to any third person who 
may supply the wife with necessaries, he not having pro- 
vided them himself. (2 Bishop, Marriage, Divorce, and 
Separation, sec., 961; IKeegan v. Smith, 5 B. & C. [Eng. ], 
375; Sykes v. Halstead, 1 Sandf. [N. Y.], 483; Dowe v. 
Smith, 11 Allen [Mass.], 107; Johnston v. Allen, 39 How. 
Pr. [N. Y.], 506.) 


Sawyer & Snell, contra: 


The decree in the divorce suit was not admissible, because 
it was not between the same parties. In that case it was 
the wife against the husband. In the present, it is a person 
who furnished the wife with necessaries, against the hus- 
band. Both parties must be bound by a judgment or 
neither. The operation must be mutual. (Burlen v, Shan- 
non, 3 Gray [Mass.], 387; Bigelow v. Windsor, 1 Gray 
[Mass.], 299; Helphrey v. Redick, 21 Neb., 83.) 
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Ragan, C. 


Belknap sued Stewart in the district court of Lancaster 
county, alleging in his petition “That on the 17th day of 
September, 1889, Anna R. Stewart, wife of the defendant, 
commenced boarding and lodging at plaintiff’s house, and 
continued to board and lodge with plaintiff until the 31st 
day of December 1889; that said defendant caused the 
said Anna R. Stewart, his wife, to leave the home of the 
defendant, and that she was obliged to leave said defend- 
ant’s home on or about said 17th day of September; that 
the defendant agreed to pay for said board and lodging 
what the same was reasonably worth, and that said board 
and lodging were reasonably worth the sum of $4.50 per 
week. No part of the same had been paid, and there was 
due the plaintiff from the defendant the sum of $ Ng 
Stewart’s answer to this petition, so far as we notice it, 
was (1) a general denial of all the allegations of the pe- 
tition; (2) that at all the times mentioned in plaintiff’s 
petition he was the owner of, and in possession of, a com- 
fortable home in the city of Lincoln, which he had pro- 
vided with suitable provisions and board, all of which 
were free to the said Anna R. Stewart; and that if she pro- 
cured board of the plaintiff, she did it without the consent 
of the defendant, and wholly upon her own responsibility. 
Stewart had a verdict and judgment, and Belknap brings 
the case here. 

From the record before us it appears that on the 22d of 
September, 1889, Stewart’s wife left his home and began 
boarding and lodging with Belknap, and so continued un- 
til December 31, 1889. Two days after Stewart’s wife 
left him she began a suit against him for devorce on the 
grounds of extreme cruelty, and some time afterwards ob- 
tained a decree of divorce gn those grounds. On the trial 
of this case the pleadings, findings, decree, and all the other 
proceedings in the divorce case were, without objection, 
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read in evidence to the jury by Belknap’s counsel, When 
the court came to charge the jury he excluded from their 
consideration all these pleadings and proceedings in the 
divorce suit. This action of the court is one of the errors 
assigned here by Belknap. The court was entirely right 
in so excluding them from the jury’s consideration. They 
should not have been admitted in the first place. The 
object of using these divorce proceedings and decree as 
evidence in this case was to establish, conclusively, the fact 
that Mrs. Stewart, by reason of her husband’s extreme 
cruelty towards her, had just cause for leaving his home, 
and that she therefore carried her husband’s eredit with 
her. But were the divorce proceedings and decree com- 
petent evidence in the case at bar for such purpose? We 
think not. 

Burlen v. Shannon, 3 Gray [Mass.], 388, was a suit by a 
third party against the husband for necessaries furnished the 
wife. The court said: ‘The decree of divorce was not 
competent evidence, because it was not between the same 
parties. In that case it was the wife against the husband ; 
in the present, it is a person who has furnished the wife with 
necessaries and he sues the husband. It has been argued 
that a direct adjudication of a court having a peculiar juris- 
diction on the subject of marriage and divorce, like a decree 
in a process in rem, is conclusive and binding upon all per- 
sons having to establish or contest the conclusions of fact 
determined by it. We have no doubt that this court has a 
peculiar jurisdiction on the subject of marriage and divorce, 
and that a decree upon a libel for divorce directly determin- 
ing the status of the parties, that is, whether two persons are 
or are not husband and wife; or, if they have been husband 
and wife, that such a decree divorcing them, a vinculo or a 
mensa, would be conclusive of the fact, in all courts and 
everywhere, that they are so divorced. If it were alleged 
that a marriage were absolutely void as being within the 
degrees of consanguinity, a decree of this court, on a libel by 
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one of the parties against the other, adjudging the marriage 
to be void or valid, would be conclusive everywhere. * * 
The legal social relation and condition of the parties as 
being husband and wife or otherwise, divorced or otherwise, 
is what we understand by the term ‘status.’ To this extent 
the decree in question had its full effect by which every 
patty is bound. * * * Beyond this legal effect in a 
judgment in a case of divorce,—that of determining the 
status of the parties,—the law applies as in other judicial 
proceedings, that a judgment is not evidence in another 
suit, except in a case in which the same parties or their 
privies are litigating in regard to the same subject of con- 
troversy. 

“ But it is contended that there was a privity between 
the party suing for necessaries furnished the wife and the 
wife herself, so as to make the judgment in a former suit 
by the wife against the husband evidence in plaintiff’s suit 
against him. But the case is not within any of the defini- 
tions of privity, either in law or in fact, known and recog- 
nized by the rules of the law. In regard to the rights sued 
for in this action, this plaintiff does not claim the same 
right or interest which the wife could claim as privy in con- 
tract or in blood, or in estate. The relation of the wife 
was much more nearly that of an agent having an au- 
thority to bind the defendant by acontract,. * * * No 
judgment in a suit between such agent and the defendant 
can be evidence. One test to decide whether a judgment is 
admissible as between privies is to inquire whether it would 
be mutual. Both of the litigants must be alike concluded 
or the proceedings cannot be set up as conclusive upon 
either. 

“ This rule; that a judgment must be between the same 
parties or their privies, is to be construed strictly to mean 
parties claiming under the same title. The present plaint- 
iff could not in any form have appeared in the suit for di- 
vorce or taken apy part in the trial, or put any question to 
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a witness, or appealed from the judgment. * * * A 
judgment or judicial determination is conclusive even be- 
tween the parties as evidence only of what is directly put 
in issue and tried, not of the collateral and incidental facts 
which are involved in the discussion, but not embraced in 
the decree. 

“The decree in question does not directly bear upon the 
fact whether the wife was justified in absenting herself from 
her husband’s house, or whether in fact she did absent her- 
self. * * * She may have suffered extreme cruelty, and 
yet not absented herself from her husband’s house; and so, 
vice versa, she may have been placed in such a condition of 
suffering or danger as would render it justifiable to leave 
her husband’s house without having suffered extreme 
cruelty.” 

This case is directly in point here, and we approve both 
of the reasoning and the conclusion thereof. It follows 
that the court did not err in taking the divorce proceedings 
from the consideration of the jury. 

Another error alleged here by Belknap is therefusal of the 
court to give tothe jury the following instruction: “The 
jury are instructed that if they fiud from the evidence that 
said defendant Asa Stewart and his wife, Anna Stewart, 
had due and regular trial in the action for a divorce in this 
court before the Honorable Allen W. Field, and that in 
that action the said court made findings of fact as follows: 
‘Finds that the plaintiff and defendant were duly married 
at the city ot Keokuk, state of Iowa, on the 7th day of 
November, 1865, as set forth in said petition, and that 
ever since said marriage plaintiff has conducted herself to- 
wards the defendant as a faithful, chaste, and obedient wife; 
finds that the defendant has been guilty of extreme cruelty 
towards the plaintiff as in her petition alleged, and all 
without just cause or provocation,’ then you are instructed 
that said defendant Asa Stewart is bound aud concluded by 
such findings of the court in said action for a divorce.” 
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What has already been said disposes of this assignment. 
Had the court permitted the divorce proceedings to remain 
before the jury, it would have been error to give this in- 
struction. 

Another error alleged is: ‘On the trial of this case, the 
rules of evidence seem to have been entirely disregarded, 
as leading questions were allowed to be asked Stewart 
as a witness.”” The record discloses that Stewart was 
afflicted with paralysis, and in order to elicit anything from 
him it seems to have been necessary to so frame questions 
that he could answer in monosyllables. The court did not 
err in permitting leading questions to be propounded to 
this witness. There were two issues in this case: (1) Did 
Mrs. Stewart have such cause for leaving her husband’s 
home as to render him liable for her support by Belknap? 
(2) Did Belknap furnish Mrs. Stewart board and lodg- 
ing on her own credit or on the credit of her husband? 
There is evidence in the record to support the finding of 
the jury in Stewart’s favor on both these issues. The cor- 
rect rule undoubtedly in such cases as the one at bar is, 
in the absence of any special promise of the husband 
to pay for the board and lodging of his wife living apart 
from him, he will not be responsible therefor, unless she 
was living separate from him by his consent, or his conduct 
was such as to justify her in leaving his bed and board. 
(Schnuckle v. Bierman, 89 Ill., 454.) There is no evidence 
in the record that Stewart ever promised to pay his wife’s 
_ board and lodging, nor is there any evidence that she lived 
apart from him by his consent. 

There is no error in the record and the judgment of the 
district court is 


AFFIRMED, 
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CHARLES F. Barras ET AL. v. PoMEROY Coat Com- 
PANY. 


FILED NoveMBER 8, 1893. No. 4928. 


Statute of Frauds: ORIGINAL PROMISE To PAy FoR Goops DE- 
LIVERED TO A THIRD PERSoN. B. & C. had a contract for 
the construction of a school building, aud sublet a part of the 
work toone J. B. &C. and the P. C. Company then entered into 
a verba] agreement, by the terms of which the P, C. Company 
was to farnish J. such material as he might need in said work, 
present the bills therefor to J., for his O. K., and thereupon B. 
& C. were to pay them. Held, An original promise on the 
part of B. & C., and not a promise to pay J.’s debt. Waters 
v. Shafer, 25 Neb., 225, and Lindsey v. Heaton, 27 Neb., 662, 
followed. 


Error from the district court of Lancaster county. 
Tried below before Trsnets, J. 


The facts are stated in the opinion. 


Atkinson & Doty, for plaintiffs in error: 


A promise by Chidester & Barras to pay orders given 
by Mr. Johnson in favor of Pomeroy Coal Company 
would not take the case out of the statute of frauds; and 
if made as stated by plaintiff, would only be collateral. 
(Manley v. Geagau, 105 Mass., 445; Preston v. Young, 
46 Mich., 103; Foster v. Napier, 74 Ala., 393; Wills v. 
_ Ross, 77 Ind., 1; Langdon v. Richardson, 58 Ia., 610; 
Welch v. Marvin, 36 Mich., 59; Cole v. Hutchinson, 34 
Minn., 410; Vaughn v. Smith, 22 N. W. Rep. [Ia.], 684.) 
So long as the original debt remains payable by the 
debtor to his creditor, any agreement by which any other 
party promises to pay the debt is within the very letter of 
the statute. (Hooker v. Russell, 67 Wis., 257; Clapp v. 
Webb, 52 Wis., 638; Lantz v. Pearce, 101 Ind, 595; 
Langdon v. Richardson, 58 Ia., 610.) 
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If the original liability remains and the promise of 
Chidester & Barras was made as that of sureties, it would 
be a collateral agreement, whatever the intent of the party 
at the time of making it. (Mitchell v. Griffin, 58 Ind., 
559; Palmer v. Blain, 55 Ind., 11; Gill v. Herrick, 111 
Mass., 501.) ; 


Talbot & Bryan, contra: 


The evidence is conclusive that no debt or obligation 
had been created previous to the promise of Chidester & 
Barras; and therefore the promise of Chidester & Barras 
was not a collateral, but an, original undertaking. (Lind- 
sey v. Heaton, 27 Neb., 668; Waters v. Shafer, 25 Neb., 
295.) 


Raaeay, C. 


The Pomeroy Coal Company sued Charles F. Barras and 
William J. Chidester in the district court of Lancaster 
county, and in their petition alleged: “The plaintiff com- 
plains of the defendants and for cause of action alleges 
that the defendants are indebted to the plaintiff in the sum 
of $161.77 on account of goods and material sold and de- 
livered by plaintiff to the defendants at their special in- 
stance and request.” 

Barras & Chidester answered as follows: ‘The said de- 
fendants, in answer to the petition of the plaintiff, say 
that at the time the plaintiff alleges that it sold the cer- 
tain goods and material to the defendants, the defendants. 
were acting and doing business together as contractors and 
builders under the firm name of Barras & Chidester. 
Said defendants deny each and every allegation contained 
in said petition.” 

There was a verdict and judgment for the coal company, 
and Barras & Chidester bring the case here. 

It appears from the record that Barras & Chidester were 
partners and had a contract for building a school house in 


Vor. 38] SEPTEMBER TERM, 1893. 313 


Barras v. Pomeroy Coal Co, 


the city of Lincoln, and that one Johnson had subcontracted 
the work from Barras & Chidester. The coal company’s 
evidence was positive to the effect that it refused to credit 
Johnson, and made an agreement with Barras & Chidester 
by which the coal company was to furnish Johnson such 
‘ material as he wished for use in the construction of said 
school house; have him O. K. the bills, and they, Barras 
& Chidester, would pay them ; that the coal company gave 
the credit to Barras & Chidester, made out bills from time 
to time against Johnson for materials furnished, presented 
them to him, he O. K.’d them, and thereupon Barras & 
Chidester paid them. The bill sued for here was so pre- 
sented and O. K.’d, but payment refused. On the other 
hand, Barras, the only witness for Barras & Chidester, pos- 
itively denied the making of the contract with the coal 
company to pay for materials used by Johnson in the 
building. Barras admitted paying bills to the coal com- 
pany O. K.’d by Johnson, but claims he did so because 
Barras & Chidester at the dates of such payments were in- 
debted to Johnson. Barras & Chidester assign here six 
errors : 

First—“ The court erred in permitting the coal company 
to put in evidence on the trial the bills for material made 
out against Johnson.” The bills put in evidence and ob- 
jected to were the statements for the material sued for in 
this action, and only so much of them was offered as re- 
ferred to the O. K. of Johnson, and his order on Barras & 
Chidester to pay. The objection of counsel for Barras & 
Chidester was: “Objected to because, in the first place, it 
assumes that we agreed to pay them, and one of our prin- 
cipal defenses is that we did not agree to pay them ; and if 
there is any agreement to assume the obligations of another, 
it must be in writing.” The coal company’s evidence was 
that it sold the material to Barras & Chidester and was 
to furnish it to Johnson, procure his O. K. of the bill, and 
then Barras & Chidester were to pay it. That part of the 
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statements showing Johnson’s O. K. was competent evi- 
dence and properly admitted. The fact that the statements 
show on their face that they were made out against John- 
son, was a circumstance in no way prejudicial to Barras & 
Chidester. 

Second—“ The court erred in overruling defendant’s ob-’ 
jection to any testimony being received touching the agree- 
ment of Barras & Chidester to pay for material to be fur- 
nished James Johnson because the agreement so to do was 
not in writing.” The evidence of the coal company, and 
all its evideace, was to the effect that Barras & Chidester’s 
promise was not to pay a debt of Johnson’s then in exist- 
euce, nor yet one he might thereafter contract; but whatever 
material Johnson procured from the coal company for use 
in the school house, Barras & Chidester were to pay for. 
The only thing Johnson had to do with it was to certify 
to the correctness of the amount of material and its price. 
This evidence did not show, or tend to show, the promise 
on the part of Barras & Chidester to pay Johnson’s debt, 
but their own. (Waters v. Shafer, 25 Neb., 225; Lindsey 
v. Heaton, 27 Neb., 662.) 

Third—“ The court erred in overruling the defendant’s 
offer to put in evidence a contract between James Johnson 
and Barras & Chidester, in which the said Johnson agrees 
to furnish all the brick, mortar, and sand for a certain 
building known as the ‘Cherry Street School Building.’ ” 
The record discloses the following reason of counsel for 
offering to put in evidence this contract: “The defendants 
offer the contract between James Johnson and Barras & 
Chidester in evidence to show that the plaintiff, knowing 
there was a written contract between Johnson and Barras 
& Chidester, had no legal right, under the terms of said 
contract, to charge the firm of Barras & Chidester with 
material furnished Johnson to be used on the school 
house.” This contract did not tend to prove Barras & 
Chidester’s case; nor did it tend to refute the coal com- 
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pany’s case. It was immaterial as evidence and properly 
excluded, 

Fourth—This is the same as the third. 

Fifth—“The court erred in admitting that part of Mr. 
Lemist’s evidence as to what Mr. Barras said in regard to 
paying for material furnished Johnson.” After repeated 
readings of the bill of exceptions, we have been unable to 
find any objections made at the trial to Lemist’s evidence 
as to what Barras told him. 

Sixth—‘ The verdict is not sustained by the evidence.” 
We cannot better express our own opinion of the merits 
of this assignment of error than to quote an instruction 
given to the jury by the learned judge who presided at the 
trial. It is as follows: “The testimony on behalf of the 
defendants supports the defendants’ theory of the case, and 
the testimony on behalf of the plaintiff supports the plaint- 
iff’s theory of the case; and it reduces itself, so far as you 
are concerned, to decide upon the reliability of the testi- 
mony of each of the parties.” 

There is no error in the record. The judgment of the 
district court is 

AFFIRMED. 


Henry Kauwre, APPELLEE, v. N. C. Runpxe, Iu- 
PLEADED WITH FRANK N. Prout, APPELLANT. 


FILED NOVEMBER 8, 1893. No. 4994, 


i. Vendor and Vendee: PossEssion NoTICE oF TITLE. Pos- 
session of land is notice to all the world, not only of the pos- 
session itself, but of the right, title, and interest of the possessor. 


2. 


: FRAUD: ReEscission. This rule holds good in 
favor of a vendor who remains in possession after his convey- 
ance, claiming that the conveyance was procured by fraud, as 
against a pnrchaser from the fraudulent vendee, where such 
purchaser knew of the vendor’s possession and made no inquiry 
respecting it. 
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AppEAL from the district court of Douglas county. 
Heard below before Doanz, J. 


The facts are stated in the opinion. 


Frank T. Ransom and Rickards & Prout, for appellant: 

Here was a person who, having owned property, had by 
his own act transferred it to another, and executed a deed 
therefor. Is he not estopped from relying on his posses- 
sion as evidence to subsequent purchasers that he claims 
title to the premises? A large and respectable line of au- 
thorities answers this question in the aflirmative. (Wade, 
Notice, sec. 299; Scott v. Gallagher, 14 8. & R. [Pa.], 
333; Newhall v. Pierce, 5 Pick. [Mass.], 450; New York 
Life Ins. Co. v. Cutler, 3 Sandf. Ch. [N. Y.], 193; Van 
Keuren v. Central R. Co., 38 N. J. Law, 165; Hafter v. 
Strange, 3 So. Rep. [Miss.], 190; Bloomer v. Henderson, 
8 Mich., 395.) 

Prima facie, the possession is of itself sufficient notice, 
whether it is actually known or not; but this presumption 
from possession, like that arising from any other fact put- 
ting one upon inquiry, is subject to rebuttal by proof show- 
ing that an inquiry, duly and seasonably made, failed to 
disclose any legal or equitable title in the occupant. (Betis 
v. Letcher, 46 N. W. Rep. [So. Dak.],193; Riley v. Quig- 
ley, 50 Ill., 304.) 


John T. Cathers, contra: 


Possession of land is notice to all the world, not only 
of the possession itself, but of the right, title, and interest 
of the possessor. (Uhl v. May, 5 Neb., 157; Jones v. John- 
son Harvester Co., 8 Neb., 446; Dunn v. Remington, 9 
Neb., 84; McHugh v. Smiley, 17 Neb., 620; Buek »v. 
Holloway’s Devisees, 2 J. J. Marshall [Ky.], 164; Tuttle 
v. Jackson, 6 Wend. [N. Y.], 225; Colby v. Kenniston, 4 
N. H., 265; Gouverneur v. Lynch, 2 Paige Ch. [N. Y.], 
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300; Parks v. Jackson, 11 Wend. [N. Y.], 443; Pell v. 
McElroy, 36 Cal., 268; Franz v. Orton, 75 Ill., 100; 
Wickes v. Lake, 25 Wis., 71; D’ Wolf v. Pratt, 42 TIl., 
210; Warren v, Richmond, 53 Ill., 52; Haughwout v. 
Murphy, 32 N. J. Eq., 548; Youngs v. Wilson, 27 N. Y., 
354; Taylor v. Stibbert, 2 Ves. Jr. (Eng. ], 437*.) 

One who purchases land in the actual possession of a 
third party will be held charged with notice of the latter’s 
equities. (Harper v. Perry, 28 Ia.,57; McKinzie v. Perrill, 
15 O. St., 162; Krider v. Lafferty, 1 Whart. [Pa.], 318 ; 
Randall v. Silverthorn, 4 Pa. St. 173; Hood v. Fahnestock, 
1 Pa. St., 470; Lewis v. Bradford, 10 Watts [Pa.], 79; 
Heckerman v. Hummell, 7 Harris [Pa. St.], 70; Lipp ». 
South Omaha Land Syndicate, 24 Neb., 692; Hatch v. 
Bigelow, 39 Ill., 546; Killey v. Wilson, 33 Cal., 690; 
Tate v. Hilbert, 2 Ves. [Eng.], 120; Daniels v. Davison, 
17 Ves, [Eng.], 433*.) 


Irvine, C. 


Henry Kahre brought this action in the district court of 
Douglas county originally against N. C. Rundle alone, al- 
leging that in January, 1890, Kahre was the owner of lot 
five in block four in Dupont Place, in the city of Omaha, 
and that defendant Rundle was the owner of certain 
land in Chase county; that the parties entered into an 
agreement to exchange said property, and that deeds in con- 
summation of such exchange were executed and delivered. 
He further alleged that he was induced to enter into said 
trade because of false representations, unnecessary to here 
set out at length, in regard to the character of the Chase 
county land, and prayed for a rescission of the contract, and 
that the deed executed by him be set aside. An answer 
was filed by Rundle denying all allegations in regard to the 
false representations and alleging an unconditional exchange 
in good faith. The answer further pleaded that on the 19th 
day of March, 1890, Rundle had sold and conveyed said 
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lot to Frank N. Prout, and that Prout had paid a valuable 
consideration, and was without notice of any dissatisfaction 
on the part of the plaintiff’ Thereafter Prout was allowed 
to intervene in the case. He alleged that the deed was 
made by Rundle to him, but that he took the title in trust 
for himself and his partner, Rickards, and that they were 
purchasers for value and without notice. A decree was 
rendered in favor of plaintiff. Prout appeals. 

There is practically no question raised as to the suffi- 
ciency of the evidence or the propriety of the finding that 
the conveyance from Kahre to Rundle was procured by 
fraud, but the intervenor Prout insists that the finding that 
Prout was not a bona fide purchaser for value without no- 
tice was erroneous and unsupported by the evidence. The 
petition in the case of Kahre v. Rundle was filed March 3, 
1890, which was prior to the conveyance to Prout, but the 
transcript of the record shows no service of process upon 
Rundle and no answer filed by him until June 26, 1890. 
No notice of lis pendens was filed. There is therefore no 
evidence in the record of constructive notice to Prout at 
the time he took the conveyance. (Code of Civil Procedure, 
sec. 85.) Nor is there any evidence of actual notice save 
such as may be derived from Kahre’s continued occupancy 
of the property after his conveyance to Rundle. Upon 
this point the evidence tends to sliow that Kahre and his 
brother remained in posse:sion of the Dupont Place prop- 
erty ; that before the trade between Rundleand Prout was 
consummated Prout came to Omaha and examined the rec- 
ords, and finding title of record in Kahre placed upon rec- 
ord the deed from Kahre to Rundle, which Rundle had 
given him for that purpose; that he went to the property 
and inquired for Kahre, from which it would appear that 
he already knew of Kahre’s possession. He made inquiry 
of Kahre’s brother, left his business card with him with 
the request that he should tell Kahre of the call and have 
him write to Rickards & Prout in relation to rent; that 
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Prout then returned to Beatrice, where he lived, and next 
day completed the trade with Rundle. It quite clearly 
appears that Rickards & Prout were purchasers for a val- 
uable consideration, and that at the time they took the 
conveyance, from Rundle they knew nothing about the 
false representations relied upon by Kahre to defeat their 
title. 

It is settled by a considerable line of authority that. 
upon general principles possession of land is notice to all 
the world, not only of the possession itself, but of the 
right, title, and interest of the possessor. (Uhl v. May, 5. 
Neb., 157; Weaver v. Coumbe, 15 Neb., 167; McHugh v. 
Smiley, 17 Neb., 620; Scharman v. Scharman, 38 Neb., 
39.) These cases were not, however, cases where the 
vendor remained in possession after a recent conveyance ;. 
and it is contended that in such case the continued posses- 
sion of the vendor, especially for a short time, is not notice 
to a purchaser from the vendee of a continued interest or 
claim of the vendor contrary to his act of conveyance. 
Upon this question of law the whole case turns. We are. 
cited to a number of cases upon the subject. In some 
states it is distinctly held that the rule charging a pur- 
chaser with notice of the occupant’s title from the fact of 
occupancy ‘does not apply where the occupant has been di- 
vested of title by his own deed. (Bloomer v. Henderson, 8 
Mich., 395; Van Keuren v. Central R. Co., 38 N. J. Law, 
165; Newhall v. Pierce, 5 Pick. [Mass.], 450; Scot? v. 
Gallagher, 14 8. & R. [Pa.], 333.) Elsewhere, however, 
such a distinction is denied. (Hopkins v. Garrard, 7 B. 
Mon. [Ky.], 312; Pell v. McElroy, 36 Cal., 268 ; Illinois 
C. R. Co. v. McCullough, 59 ll, 166; Berryhill v, 
Kirchner, 96 Pa. St., 489.) In none of the cases cited on ~ 
behalf of appellant is there any good reason urged for the 
distinction claimed, and an exception should not be made 
to the general rule in the absence of a sound reason there- 
for. Cases may arise presenting a state of facts grounding 
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reasons for a departure from the general rule, but we per- 
ceive nothing in this case warranting such a departure. 

In Uhl v. May, 5 Neb., 157, and in McHugh v. Smiley, 
17 Neb., 620, the general rule was laid down as applicable 
to this state. In both cases the distinction here contended 
for might have been drawn, but was not; and in Hansen 
v. Berthelsen, 19 Neb., 433, the point seems to have been 
urged upon the court, and it was there said: “Some doubt 
has been expressed as to the application of the rule as to 
notice where a grantor continues to hold possession after 
the delivery of his deed, but in our view there is no reason 
for a distinction. The question in both cases is, by what 
right is he in possession? ” 

We think, therefore, that Kahre’s possession, a fact 
known to Prout before he took the conveyance, put Prout 
upon inquiry as to Kahre’s continued claim to the premises. 
It is not shown that he made such inquiry, but, on the 
contrary, seems to have assumed that Kahre remained in 
possession as the tenant of Rundle. The judgment of the 
district court must be 

AFFIRMED. 


Joun .P. WAGNER ET AL. v. NoRVEL LeEwIs. 
FILED NOVEMBER 21, 1893. No. 5285. 


Vendor and Vendee: FRAUD AND MISREPRESENTATIONS: RE- 
SCISSION OF ConTRACT: Equity. One L.sold his farm for 
$4,000 in notes of third persons, the purchaser to assume an in- 
cumbrance on the farm for about $2,500. The plaintiff charged 
that the purchaser of the farm had made representations that 
the notes were good and that he relied upon the same, which 
representations were untrue. The notes proving to be nearly 
worthless, the vendor of the farm tendered them back and asked 
for a rescission, and that the title of the farm be reconveyed and 
quieted in him. The court below having found in his favor, 
held, that the judgment was right, and is affirmed. 
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Error from the district court of Gage county. Tried 
below before Broapy, J. 


The opinion contains a statement of the case. 


Griggs, Rinaker & Bibb, for plaintiffs in error: 


Fraud is never presumed, but must be proved by the 
party asserting it, by a fair preponderance of evidence 
(Miller v. Finn, 1 Neb., 288; Clark v. Tennant, 5 Neb., 
557; Missouri Valley Land Co. v. Bushnell, 11 Neb., 197; 
Clemens v. Brillhart, 17 Neb., 337; Western Ins. Co. v. 
Putnam, 20 Neb., 334),and the degree of proof necessary 
to establish it is the same in equity as in law. (Tootle v. 
Dunn, 6 Neb., 93; Ford v. Chambers, 19 Cal., 143; Me- 
Conihe v. Sawyer, 12 N. H., 399; Watkins v. Wallace, 19 
Mich., 57.) 

The presumption of law is that the business transactions 
of every man are done in good faith, and for an honest 
purpose, and any one who alleges that snch acts are done in 
bad faith or for a dishonest purpose, takes upon himself the 
burden of showing, by specific acts and circumstances tend- 
ing to show fraud, that such acts were done in bad faith. 
(Ahiman v. Meyer, 19 Neb., 66.) 

While the law abhors fraud, it is also unwilling to im- 
pute it on slight and trivial evidence, and thereby cast an 
unjust reproach upon the character of parties. (Blow v. 
Gage, 44 Ill., 208.) 

Such an imputation is grave in its character, and can only 
be sustained on satisfactory proof. If the evidence is so 
conflicting that no conclusion can be reaclied, the transac- 
tion must be snstained upon the principle that the burden 
of proof is upon the party who assails it; and if he does 
not more than create an equilibrium, he fails to make out 
his case. (Kaine v. Weigley, 22 Pa. St., 179; Bodine v. 
Simmons, 38 Mich., 682.) 

Mere suspicion leading to no certain results is not suf-— 

25 
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ficient. A legal title will not be divested upon mere con- 
jectures, or evidence loose and indeterminate in its character. 
(Waterman v. Donalson, 43 Ill., 29; Darling v. Hurst, 39 
Mich., 765.) 

As an allegation of fraud is against the presumption of 
honesty, it requires stronger proof than if no such pre- 
sumption existed. ( White v. Bettis, 9 Heisk. [Tenn.], 645.) 

The character of a transaction is not dependent on the 
peculiar notions of the judge as to what will constitute good 
or ill faith, (Bump, Fraud. Con., ch. 23; Wilson v. Lott, 5 
Fla., 305; Hempstead v. Johnston, 18 Ark., 123.) 


F. B. Sheldon and Hardy & Wasson, contra: 


In cases tried to the court without a jury a finding on 
questions of fact is entitled to the same respect in the su- 
preme court as would be accorded to the verdict of a jury 
under like circumstances. (Cheney v. Eberhardt, 8 Neb., 
423; McLaugilin v. Sandusky, 17 Neb., 112.) 

Such unconscionableness and inadequacy in bargain as 
shock conscience may in equity amount to decisive evidence 
of fraud. (Burch v. Smith, 15 Tex., 219; Rea v. Missouri, 
17% Wall. [U. 8.], 532; Farmer v. Calvert, 44 Ind., 209; 
Densmore v. Tomer, 11 Neb., 118.) 

Parties about to perpetrate fraud are usually very careful 
to provide that there shall not be any positive evidence of 
its commission, and evidence of fraud is not required to be 
direct and positive, but may be, and in most cases is, proved 
by circumstantial or presumptive evidence. (McDaniel v. 
Baca, 2 Cal., 326; Greer v. Caldwell, 14 Ga., 207; Strauss 
v. Kranert, 56 Ill., 254; Juzan v. Toulmin, 9 Ala., 662; 
Thomas v. Rembert, 63 Ala., 561; Billings v. Billings, 2 
Cal., 107; Faulkner v. Klamp, 16 Neb., 175.) 


MaxweE.t, C. J. 


This petition is in equity and sets forth that on March 2, 
1891, the plaintiff below was the owner of the southeast quar- 
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ter of section 32, township 4, range 7, in Gage county, Ne- 
braska, of the value of $6,000; that said land was incum- 
bered in the sum of about $2,500; that on or about March 1, 
1891, the defendant John P. Wagner offered to purchase said 
land from plaintiff, and in payment therefor to assume the 
incumbrance, except the accrued interest to March 1, 1891, 
and to give the plaintiff in addition the sum of $4,000 in 
good notes, which he represented that he then had and 
owned, which offer the plaintiff then and there accepted ; 
that on or about the 2d day of March, 1891, the defendant 
John P. Wagner gave plaintiff a large number of notes, 
ranging in amounts from $10 to $444.48; that the said 
John P. Wagner represented to plaintiff that said notes 
* amounted to more than $4,000, and that all were good and 
collectible, and plaintiff, relying on said representations, and 
knowing nothing of the value of said notes other than the 
representations of the defendant, took said notes and exe- 
cuted and delivered to said Wagner a deed of the premises, 
subject to the said incumbrance; that after Wagner had 
selected said notes and made the representations concerning 
them, he fraudulently, and without the knowledge and 
consent of plaintiff, removed a number of said notes and 
inserted in their place other notes of no value whatever; 
that plaintiff did not know of the changing of said notes 
until after the deed had been executed and delivered, and 
does not know the number of notes so changed ; that the notes 
delivered to plaintiff by Wagner were not good and collecti- 
ble, but were worthless and uncollectible, and of no value 
whatever, and a large number of the same were barred by 
the statute of limitations; that all the said representations 
made by said Wagner were false and untrue, and were 
made for the purpose of defrauding this plaintiff out of 
said premises; that on March 5, 1891, plaintiff tendered 
said notes back and requested Wagner to reconvey said 
premises to plaintiff, which he refused to do; that defend- 
ant Nettie D. Wagner is the wife of the defendant John 
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P. Wagner. Plaintiff therefore prays that defendants be 
required to reconvey said premises to plaintiff, and that 
the deed to defendant Wagner be annulled and declared 
fraudulent and void; that the title to said premises may be 
quieted and confirmed in the plaintiff. 

The defendants’ answer admits that plaintiff was the 
owner of the premises described in the petition; that the 
same were incumbered as alleged; that the defendant John 
P, Wagner agreed to purchase said land and in payment 
thereof to assume all of said indebtedness, and did assume 
the same, and that plaintiff executed and delivered to said 
John P. Wagner a deed for said premises, subject to said 
incumbrance; that in addition to assuming the said indebt- 
edness aforesaid the defendant agreed to give the plaintiff 
$4,000 in notes, which notes were by defendant John P. 
Wagner shown to said plaintiff, together with a large num- 
ber of other notes aggregating the sum of about $11,000, 
out of which plaintiff was allowed to select the sum of 
$4,000 in notes, which the plaintiff then and there agreed 
to accept as payment for said farm; denies that John 
P. Wagner represented tliat the notes amounted to more 
than $4,000, and that all of said notes were good and col- 
lectible, and denies that plaintiff relied upon any represen- 
tations made by said defendant, but alleges the fact to be 
that the said plaintiff himself selected the said notes from 
the said $11,000 worth of notes, and plaintiff took the 
same upon his own judgment and after due consideration ; 
and defendants deny that, after plaintiff had selected the 
said $4,000 worth of notes, the defendant John P. Wag- 
ner removed a number of the said notes and inserted in 
their place other notes of no value whatever; and defend- 
ants deny all allegation of fraud in said petition contained, 
and each and every allegation in said petition contained 
not specifically admitted ordenied. Whereupon defendants 
ask that plaintiff’s action be dismissed. 

To this answer the plaintiff in reply filed a general de- 
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nial, and upon the issues thus made up the case was tried to 
the court, which found generally for the plaintiff, that all 
the material allegations set forth in plaintiff’s petition are 
true; that the defendant John P. Wagner obtained the 
deed of conveyance mentioned in the petition from the 
plaintiff by fraud and false representations and without 
consideration. A motion for a new trial was duly filed 
and overruled, and judgment rendered upon the findings. 
The defendants bring the case to this court upon error. 

A number of assignments of error are relied upon for a 
reversal of the judgment, great reliance being placed on 
certain technical points which do not affect the real merits 
of the controversy. Stripped of all needless verbiage, the 
case made by the proof is this: Lewis sold his farm to 
Wagner, who was to assume the incumbrances, except in- 
terest to March 1, 1891, and was to give him $4,000 in 
notes. Now, were these to be collectible notes or the notes 
of insolvent makers, or barred by the statute of limitations? 
The farm seems to have been worth the price agreed to be 
paid for it. Why, then, should the seller accept worthless 
‘ paper in payment of the same. It is true he may have 
done so, but it will require very clear proof that he did, 
and that the record does not furnish. In our view, the 
proof, althuugh somewhat conflicting, shows that Lewis 
was to have $4,000 in good notes, and as he did not receive 
such, but relied upon the representations of Wagner to 
accept those that were worthless in their stead, he is en- 
titled to a rescission of the contract. The judgment is 
therefore 


AFFIRMED. 
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Leonrpas K. Houmss v. First Natrionat BANK oF 
LINcoLn. 


FIrLepD NOVEMBER 21, 1893. No. 5629. 


1. Negotiable Instruments: INDORSEMENTS: COLLATERAL 
. AGREEMENTS AFFECTING LIABILITY OF INDORSERS: PAROL 
Evipenck. A blank indorsement of a negotiable instrument 
before due, where the transfer is to a bona fide holder in the due 
course of business, establishes a liability which cannot be varied 
by parol evidence. But between the original parties a blank 
indorsement way be modified by parol. The entire transaction 
may be shown by reason of which the indorsement was made, 
and parol evidence is admissible for the purpose of proving the 
same. 
2. Directing Verdict. Held, That the court erred in directing a 
verdict. 


Error from the district court of Lancaster county. 
Tried below before Hat, J. 


The action was by the First National Bank-of Lincoln 
to recover $3,400 and interest from Leonidas K. Holmes as 
indorser of a promissory note of that sum executed by J. 
G. Hutchins and C. H. Hutchins, The defense pleaded 
by Holmes is set forth in the opinion. On the trial parol 
proof was given in defendant’s behalf, that at the time of 
making the indorsement defendant assigned to the bank a 
mechanic’s lien against real estate owned by the makers as 
a security for payment of the note, and that the officers of 
the bank agreed, in case the makers made default in pay- 
ment of the note, that the lien should be foreclosed and the 
security exhausted before attempting to hold the indorser. 
Record proof was admitted showing that the security of 
the mechanic’s lien had not been exhausted. On these 
proofs counsel for the bank moved the court to direct a ver- 
dict for plaintiff, on the ground that this oral agreement 
constituted no defense to the action. This motion was sus- 
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tained, and a verdict for the bank and against Holmes was 
directed by the court. A motion for anew trial by Holmes 
was overruled, and he brings error. Reversed. 


Webster, Rose & Fisherdick, for plaintiff in error: 


On demurrer to evidence the party demurring must be 
treated as admitting all that the jury might infer from the 
evidence of his adversary. (Southwest Improvement Co. v. 
Smith, 17 Am. St. Rep. [Va.], 59.) 

As between the original parties, a contemporaneous parol 
agreement may be construed with a note so as to defeat it. 
So far as concerns the immediate contracting parties, a 
blank indorsement exhibits, at the best, a contract by im- 
plication. It is true that, as to bona fide holders of paper 
regularly negotiated, it establishes a liability indisputable 
if the signature be genuine; but as to holders with notice, 
or persons taking paper after maturity, the liability may be 
modified by parol, on proof of fraud, or of facts which 
make it inequitable for the plaintiff to recover. An in- 
dorsement in blank being but a short-hand expression of a 
contract, may be expanded and explained by parol between 
the parties with notice. (Wharton, Law of Evidence, sec. 
1059; Kidson v. Dilworth, 5 Price [Eng.],564; Castrique 
v. Buttigieg, 10 Moore P. C. [Eng.], 94; Susquehanna 
Bridge & Bank Co. v. Evans, 4 Wash. C. C.[U. 8.], 480; 
Smith v. Morrill, 54 Me., 49; Brewer v. Woodward, 54 
Vt., 581; Hamburger v. Miller, 48 Md., 317; Bruce v. 
Wright, 3 Hun [N. Y.], 548; Ross v. Epsy, 66 Pa. St., 
481; Hudson v. Wolcott, 39 O. St., 618; Bailey v. Stone- 
man, 41 O. St.,.148; Rothchild v. Griz, 31 Mich., 150; 
Greusel v. Hubbard, 51 Mich., 95; Hueske v. Broussard, 
55 Tex., 201; Preston v. Gould, 64 Ia., 44; Dye v. Scott, 
35 O. St., 194; Lormer v. Bain, 14 Neb., 178.) 


A. G. Greenlee and Marquett, Deweese & Hall, contra: 


The contract which the law implies from the indorse- 
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ment of a negotiable note is as conclusive against parol 
testimony as though it were written out in full above the 
indorser’s signature. (Doolittle v. Ferry, 20 Kan., 232; 
First Nat. Bank of St. Paul v. Nat. Marine Bank of St. 
Paul, 20 Minn., 63; 1 Daniel, Neg. Inst., sec. 719; 
Knoblauch v. Orossman, 37 N. W. Rep. [Minn.], 586; 
Eaton v. McMahon, 42 Wis., 484; Charles v. Denis, 42 
Wis., 57; Skelton v. Dustin, 92 Tll., 49; Jones v. Albee, 
70 Ill., 34; Courtney v. Hogan, 93 Ill., 101; Martin v. 
Cole, 104 U. S., 80; Rodney v. Wilson, 67 Mo., 128; 
Lewis v. Dunlap, 72 Mo., 178; Tiedeman, Com. Paper, 
sec. 274.) 


MaxweE Lt, C. J. 


On the 22d day of January, 1890, J. G. Hutchins and 
C. H. Hutchins made and delivered to the plaintiff Holmes 
a promissory note for the sum of $3,400, due in ninety 
days from date, with ten per cent interest. Afterwards, 
but at what time does not clearly appear, Holmes indorsed 
said note in blank and waived demand and notice, and de- 
livered the note to the defendant, and this action is upon 
the indorsement. Holmes in his answer alleges: 

1. That the note was given by the makers for building 
material furnished by him for the erection of certain build- 
ings in the city of Lincoln, on which he had taken a me- 
chanic’s lien, which had been assigned to sureties on the 
note. 

2. That the sureties would not consent to a renewal of 
the note unless he would proceed to foreclose his lien ; that 
thereupon John R. Clark, the president of the bank, pro- 
posed to take the note in question and an assignment of 
the lien and permit the makers of the note to pay from 
$200 to $400 per month thereon, and that the bank would 
carry said indebtedness and exhaust the property to which 
the lien attached before bringing an action against Holmes, 
and he was required to refrain from prosecuting an action 
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on the lien; that Holmes did refrain from prosecuting 
said lien and accepted the note in question and indorsed 
the same to the bank, it being expressly agreed between 
Holmes and the bank that it should first exhaust its said 
security before resorting to an action on the indorsement. 

3. ‘That before plaintiff herein brought this action and 
refusing to foreclose said lien, though then holder thereof, 
this defendant, for his own protection and for use of said 
bank, instituted an action thereon in thename of himself and 
of said plaintiff in this court against said Hutchins and 
Hutchins and others, and therein expressly alleged that. 
said plaintiff was entitled to receive all the proceeds of 
said lien to be applied on said ‘note; and said plaintiff in 
said action fully affirmed and ratified the same and claimed 
the benefit of said lien under the assignment thereof; and 
in the trial of said action said plaintiff, by its cashier, pro- 
duced in this court the said note, and its cashier was sworn 
and testified on behalf of the said plaintiff and this de- 
fendant, and plaintiff in said action recovered a judgment 
of foreclosure of said mechanic’s lien against each of 
said pieces of real estate and improvements; but said 
judgment has in part been appealed from, and is in conse- 
quence thereof not yet realized or collected ; but said judg- 
ment is yet unreversed and is in full force and effect, and 
said action was pending when this suit was commenced, and 
then undetermined.” 

The reply is a general denial, 

On the trial of the cause the court directed the jury to 
return a verdict for the bank, which was done. 

The proof tends to show the following facts: The note 
sued on was a renewal of a former note. The indorsers of 
the original note were J. H. McClay and J. R. Webster. 
A mechanic’s lien was filed and assigned to Webster and 
McClay as indemnity against their indorsement. When 
the note became due foreclosure was commenced by Holmes. 

. Then Hutchins proposed to Holmes to borrow at the bank 
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for Holmes; Clark, the president of the bank, sent for 
Holmes and said, in substance, that he was willing to let 
Hutchins have the money if Holmes would assign the 
lien to the bank, and he would release McClay and 
Webster as sureties. Holmes’ counsel advised him not to 
risk any further delay in collecting from Hutchins; but, 
through the importuning of Hutchins and Clark, the suit 
was stopped and Holmes made a transfer of his mechanic’s 
lien to the bank and delivered the security to Mr. Clark. 
Hutchins had agreed to pay from $200 to $400 a month 
until the note was paid, and Clark agreed to take this 
mechanic’s lien as security for the note until such time as 
it was paid. Clark thought Hutchins would pay the note, 
and it would get Hutchins out of his embarrassment until 
he could dispose of his property. There was this agree- 
ment, that, in indorsing that note, Clark took the lien as 
security, and if there should ever be any trouble there 
would be nothing done until that lien was exhausted. 
After the note became due the bank, when about to institute 
foreclosure suit, discovered a discrepancy in the description 
of one piece of the property, and Mr. Callahan, the cashier, 
directed Holmes to begin foreclosure, which was done. 
The petition in the foreclosure suit, founded on the lien and 
note sued on here, was given in evidence; so also were 
the original mechanic’s lien and assignments thereof and 
the decree in the foreclosure suit. The suit on the lien was 
commenced September 19, 1890, more than a month prior 
to the bringing of this action. The pvincipal question in 
this case is the right to permit proof of a contemporaneous 
parol agreement to explain or qualify a blank indorsement 
of a promissory note in an action between the parties. 

In Dye v. Scott, 35 O. St., 194, the supreme court of Ohio 
in an able opinion discusses the question. It is said: 
“There are authorities which hold that the contract which 
the law implies or presumes in such cases is as conclusive 
and certain as if written out in full, and that parol evi- 
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dence is not admissible to vary or contradict it. The reason 
given for requiring such strictness, in substance, is that the 
indorsement adds to the value of the instrument by giving it 
currency in commercial transactions; and that its value 
would be impaired and circulation restricted by admitting 
oral testimony to vary or contradict the terms of the con- 
tract which the law presumes or implies from the indorse- 
ment, even as between indorser and indorsee. (See Bank 
of United States v. Dunn, 6 Pet. [U.8.], 51; Dalev. Gear, 
38 Conn., 15; Barnard v. Gaslin, 23 Minn., 192; Bartlett 
v. Lee, 33 Ga., 491.) While we sanction the doctrine that 
upholds the credit and negotiability of commercial paper 
in the hands of any. bona fide holder for value, we do not, 
in order to accomplish this, see the necessity of carrying 
the doctrine quite so far as it is carried in the cases above 
cited. As between the indorser and indorsee, we regard the 
blank indorsement as only prima facie evidence of the con- 
tract which the law presumes to arise therefrom. If the 
indorsement is made upon no other, that contract. will con- 
trol the rights of the parties. If there was a contempo- 
raneous contract between the parties upon which the indorse- 
ment was made, both reason and justice require that, as 
between themselves, the actual and not the presumed con- 
tract should be enforced; and, as between them, oral testi- 
mony should be admissible to prove the contemporaneous 
contract. This will not be necessary, or even probably 
impair the currency or credit of the instrument as commer- 
cial paper. Prior parties to it will not be affected, nor will 
the rights of subsequent indorsees without notice be im- 
paired or limited in any degree. As to all the world ex- 
cept the parties to the special contract, and as between 
themselves only, the character of the instrument as com- 
mercial paper will remain unaffected.” To the same effect, 
Hudson v. Wolcott, 39 O. St., 618. 

In Bailey v. Stoneman, 41 O. St., 48, the court held: 
‘The indorsement being in blank, parol evidence of what 
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was said by the parties in and about the transfer was prop- 
erly admitted. Dye v. Scott, 35 O. St., 194, followed. 

“2. The indorsement prima facie implied that the in- 
dorser assumed its usual obligations, and upon him rested the 
burden of proving a different understanding and agreement. 

“3. If the evidence justified a finding that the then un- 
derstanding or agreement was that the indorser assumed 
the usual obligation, the fulfillment by E. T. B. of his 
contract to build applied as a consideration to support the 
transfer of the note as made.” 

In Preston v. Gould, 64 Ia., 44,19 N. W. Rep., 834, 
this rule was approved, and undoubtedly is the law of the 
modern cases. A blank indorsement of a negotiable in- 
strument before-due, where the transfer is to a bona fide 
holder in the due course of business, establishes a liability 
which cannot be varied by parol evidence. But as between 
the original parties, a blank indorsement may be modified 
by parol. At most it is only prima facie evidence of the 
contract which the law implies therefrom. Between the 
parties the entire transaction may be shown, although a 
part of it isin writing and a part rests in parol; that is, 
what was the actual contract between the parties? And 
oral testimony is admissible to prove the actual agreement, 
This does not affect the paper as to third persons who 
have no notice of this agreement, where the paper is trans- 
ferred before due for a valuable consideration. (Wharton, 
Evidence, sec. 1059; Kidson v. Dilworth, 5 Price [Eng.], 
564; Castrique v. Buttigieg, 10 Moore P. C. [Eng.], 94; 
Susquehanna Bridge & Bank Co. v. Evans, 4 Wash. C. C. 
[U. S.], 480; Smith v. Morrill, 54 Me. 48; Brewer v. 
Woodward, 54 Vt., 581; Hamburger v. Miller, 48 Md., 
317; Brucev. Wright,3 Hun [N. Y.], 548; Ross v. Espy, 66 
Pa. St., 481; Hudson v. Wolgott, 39 O. St., 618; Bailey v. 
Stoneman, 41 O. St., 148; Rothschild v. Griz, 31 Mich., 
150; Greusel v. Hubbard, 51 Mich., 95; Hueske v. Brous- 
sard, 55 Tex., 201; Preston v. Gould, 64 Ia., 44.) 
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In the case at bar the court should have submitted the 
testimony to the jury, and it erred in directing a verdict. 
The judgment is therefore reversed and the cause remanded 
for further proceedings. 


REVERSED AND REMANDED. 


Vacutav Row v. VACLAV VITERA ET AL 
FILED NOVEMBER 21, 1893. No. 6418. 


1. Final Order. An order of the district court vacating its own 
judgment rendered by default, and permitting the defendant to 
answer at the same term at which the judgment is rendered, is 
not a final order. 


2. A motion to vacate a judgment must assign reasons for the 
proposed action of the court, but if the causes are set forth in 
an accompanying paper and submitted to the court in that form 
and acted upon by it, a reviewing court will not declare its rul- 
ing thereon void, although it may be erroneous, 


3. Final Order: Review. A mistake in the third point in the 
syllabus in Hansen v. Bergquist, 9 Neb., 269, corrected by sub- 
stituting the words ‘‘an execution and” for “a judgment.” 


Error from the district court of Butler county. Tried 
below before WHEELER, J. 


Motion by defendants in error to dismiss on the ground 
that the order complained of in the petition in error is not 
a final order. The order sought to be reviewed vacates a 
judgment by default and grants defendants leave to answer. 
Motion sustained. 


George P. Sheesley, Sheesley & Aldrich, and Matt Miller, 
for the motion: 


No judgment or order which does not determine the 
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rights of the parties in the cause, and preclude further in- 
quiry as to their rights in the premises, is a final judgment. 
The order in question was not, therefore, a final determina- 
tion, and is not conclusive. (Hall v. Vanier, 7 Neb., 398; 
Code, sec. 581.) 

An order vacating a judgment by default during the 
same term at which it was rendered, to enable defendant to 
make a defense, is not a final order. (Brown v. Edgerton, 
15 Neb., 454.) 

The power of the district court over its own judgments 
during the term at which the judgment is rendered is en- 
tirely discretionary, and not subject to review by the su- 
preme court. ( Wise v. Frey, 9 Neb., 220; Smith v. Pinney, 
2 Neb., 145; Huntington v. Finch, 3 O. St., 445; Taylor 
v. Fitch, 12 O. St. 169; Volland v. Wilcor, 17 Neb., 50.) _ 


Evans & Hale and Frick & Dolezal, contra: 


The order of the court attempting to set aside the judg- 
ment rendered by default is null and void, because no 
ground is set out or claimed for which the court had power 
to order it to beset aside. (Spencer v. Thistle, 13 Neb., 227.) 


MAxweELL, C. J. 
¢ 


This action was brought in the district court of Butler 
county on the 2d day of August, 1892, by the plaintiff 
against the defendants upon a contract for the erection of a 
church. It is alleged, in substance, in the petition that the 
defendants area voluntary religious association ; that in the 
year 1891 they had a building to be used for a church, par- 
tially completed ; that they employed the plaintiff to com- 
plete the same, and promised to pay him the amount paid 
by him for labor and material and a reasonable compensa- 
tion for his own services ; that he then.completed the build- 
ing, and it has been accepted by the defendants; that the de- 
fendants have paid thereon more than $3,500, and there- 
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still remains due the sum of $2,028, for which this suit is 
brought. It seems that after suit was brought there was au 
effort made by the parties to settle the matter and not per- 
mit the case to go to trial, and on August 27, 1892, the 
plaintiff and the priest of the congregation entered into the 
following agreement : 

“ ABIE, September 27, 1892. 

“Tt is hereby agreed between the congregation of Sts. 
Peter’s and Paul’s Church of Abie and Vaclav Roh: 

“1, That Vaclav Roh will withdraw all lawsuits, liens, 
and bills of every and any kind which he has at present or 
ever did have against the congregation of Sts. Peter’s and 
Paul’s church for building a church or for labor performed 
or for material furnished, or for any cause whatever; and 
he, Vaclav Roh, further agrees to remove all liens, dismiss 
all lawsuits, and forever quitclaim all bills of every kind 
which he may have now or ever did hold; and further, 
that Vaclav Roh will pay all costs for liens and actions 
at law, sheriff’s fees, and every cost caused by an action 
at law. 

“2, The congregation agrees to pay Vaclav Roh thesum 
of $10 per member, number of members unknown, the 
payment to be made as follows: On or before January 1, 
1893, the sum of $5 is to be paid by each member, the 
balance, $5, is to be paid by each member on or before Jan- 
uary 1, 1894; but this agreement does not bind the afore- 
said members of Sts. Peter’s and Paul’s church individ- 
ually nor collectively to pay the amounts as above stated, 
but they may pay the amount at any time, not later than 
January 1, 1894. 

“©3, This agreement guaranties to each member paying 
$10 to Vaclav Roh that he, the member so paying, shall 
be forever exempt from any further payment to Vaclav 
Roh; and further, that Vaclav Roh shall bring no action 
at law against any member so paying at present, nor at 
any future time. 
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4, The amounts to be paid as above stated shall bear no 
interest whatever until January 1, 1894. 
“ Rev. JosEPH Kourex. 


“Vac av Row. 
“¢ Witnesses : 


“T, EF. Manoney. 
“V.H. SimerKa. 
“PR, F. Vorev.” 


On the 9th day of March, 1893, a default was entered 
against the defendants and judgment taken for the sum of 
$1,374.60. On the 12th of April of the same year a mo- 
tion was made to set aside the default and for leave to 
answer. This motion was sustained and leave given the 
defendants to answer in forty days. From the order set~ 
ting aside the default and granting leave to answer the 
plaintiff brings the case into this court by petition in error. 
The defendants now move to dismiss the action because 
there is no final judgment. The plaintiff lays considerable 
stress upon the form of the motion to set aside the default. 
The motion is as follows: 

“Come now the defendants named in the cause above 
entitled, and move the court that tlie default and judgment 
heretofore at this present term of this court taken and ren- 
dered, to-wit, on the 9th day of March, 1893, be set aside 
and tliat said judgment be vacated for reasons set forth in 
the affidavit of one of said defendants hereto attached.” 

The affidavit referred to in the motion is as follows: 
“THE StaTE oF NEBRASKA, \ss 

BuTLeR County. : 

“Anton Ptacek, being duly sworn, deposes and says that 
he is one of the defendants in the cause above entitled ; that 
said defendants, on and prior to the 9th day of March, 1893, 
had not employed any attorney or attorneys to look after 
the interests of said defendants in this cause, by reason of 
certain overtures of settlement of this controversy made 
by the plaintiff; that on account of the mutual desire of 
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the plaintiff and defendants against whom this action was 
first instituted that this controversy might be settled with- 
out trial, this cause was allowed to remain without any 
active prosecution for judgment on the part of the plaintiff, 
and without the preparing and filing an answer on the part 
of the defendants to the petition of the plaintiff; that the 
defendants were led to believe by the plaintiff that this 
cause would not stand for trial before January 1, 1894; 
that the plaintiff led the defendants to believe that upon 
their paying a certain amount of money, much less than 
the sim for which judgment was herein rendered, on or 
before the Ist day of January, 1894, that the case would be 
dismissed by reason of such settlement; that a part of the 
the facts hereinbefore recited appear of record among the 
files in this cause; that under the inducements held out by 
the plaintiff for settlement of this controversy, this cause 
would not stand for trial until after January 1, 1894. For 
all of which reasons the defendants refrained from inter- 
posing a defense to this action, wherefore default against 
the above named defendants was allowed. 
“ANTON PTACEK. 

“Subscribed in my presence and sworn to before me this 
12th day of April, 1893. 

“TSEAL, | Ep. G. Haru, C.D. C. 

A motion should contain within itself all the reasons re- . 
lied upon for the action of the court, but where that course 
is not pursued, but the reasons are assigned in a separate 
paper and acted upon by the trial court without objection, 
we have simply to consider the reasons assigned, and not 
the form in which they are presented. The question of 
the propriety of setting aside the default for the reasons 
assigned, however, does not arise in this motion. 

The plaintiff relies upon the case of Spencer v. Thistle, 
13 Neb., 227, in which it was held that a new trial can 
only be granted after judgment for specific causes, which 
must be assigned in the motion for a new trial. In that 

26 
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case the motion was: defendant “upon all the pleadings, 
proceedings, and records herein, moves the court for an 
order vacating judgment herein and to set aside report of 
referee and vacate said reference and allow defendant to 
answer, and that said action may stand for trial before a 
jury.” No particular cause was pointed out, and the court 
held, properly we think, that some particular cause rust be 
assigned to authorize the court to grant a new trial, It will 
be seen in the case at bar that causes are assigned in the affi- 
davit which, whether sufficient or not, are not before the 
court. The case cited, therefore, is not applicable. 

In Hansen v. Bergquist, 9 Neb., 269,a motion was made 
in the district court to quash an execution issued on a trans- 
script of judgment from the county court upon the ground 
that the judgment had been set aside by the county court. 
The motion was sustained and the execution quashed. 
From this order the case was taken to the supreme court, 
where the order was reversed upon the ground that the 
judgment was valid. Inadvertently, it is stated in the 
syllabus that an order setting aside a “judgment” may be 
reviewed on error. It should have been an order setting 
aside an execution, where it affects a substantial right. 
That was the point presented to the court, and the syllabus 
in the case will be so corrected. 

In Brown v. Edgerton, 14 Neb., 453, it was held that 
an order made at the same term vacating a judgment was 
not a final order, and therefore not subject to review by 
proceedings in error, and such we understand to be the 
rule. There is no final order; therefore, from which a pe- 
tition in error will lie, and the motion to dismiss must be 
sustained. 


DISMISSED. 
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PowpeErR River Live Stock Company v. CHARLES 
L. Lams. 


FILED NOVEMBER 21, 1893. No. 4730. 


. Statute of Frauds: A VERBAL ConTRACT, to be void under 
the first clause of section 8 of onr statute of frauds, must be one 
that, by its terms, is not to be performed within one year from 
the making thereof. The statute does not refer to such con- 
tracts as may possibly or probably not be performed within that 
time. 


. An oral agreement entered into in October, 1886, for the sale 
and delivery by plaintiff to defendant of a quantity of corn of 
more than $50 in value, by the terms of which the seller was to 
receive the market price paid for corn in the county on any day 
between the time of delivery and May, 1888, is not within the 
8th section of our statute of frauds, since performance within 
one year is possible. 


. Oral Contract of Sale. Under section 9, chapter 32, Compiled 
Statutes, an oral contract for the sale and delivery of personal 
property of over $50 in value, no part of which has been accepted 
or received by the buyer, is invalid where no part of the pur- 
chase money was paid at the time the contract was entered into, 
and where no note or memorandum of the contract was made in 
writing, and subscribed by the party to be charged thereby. _ 


. A delivery alone by the vendor is not sufficient to take the 
contract out of the statute, but there must also be a receipt and 
acceptance of the thing sold by the vendee, to have that effect. 


. In an action upon a contract within the statute of 
frauds, the petition must state facts taking the contract out ot 
the statute, or the pleading will be demurrable. ‘ 


. Contract of Sale: SraruTEe oF FrRauns: PLEADING. Under 
a general denial of the allegations in a petition upon a parol 
agreement for the sale and delivery of personal prdperty, void 
under the statute, the defendant may avail himself of the de- 
fense that such agreement is invalid under the statute of frauds. 


. The general agent or manager of a corporation carrying on 
the business of raising and feeding of cattle is presumably em- 
powered to purchase feed for the stock helonging to the-cor- 
poration. é 
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8. Quantum Meruit: Specran Conrractr. A party cannot re- 
cover upon a quantum meruit where he pleads and relies on the 
trial solely upon a special contract. 


9. Erroneous Instructions: HARMLESS Error: Review. This 
court will not reverse a judgment for the giving of an erroneous 
instruction, where it appears that the party complaining was not 
prejudiced thereby. 


10. Trial: RerusaL To GIVE PRopER InsrrucTion: REVIEW. It 
is reversible error to refuse an instrnction containing a correct 
proposition of law applicable to the issues in the case, the prin- 
ciples of which have not been covered by the charge of the 
court. 


Error from the district court of Stanton county. Tried 
below before Powers, J. , 


The opinion contains a statement of the case. 


C. C. McNish and Allen, Robinson & Reed, for plaintiff 


in error: 


’ The answer of the defendant denies the several allega- 
tions of the petition and presents the question of the stat-_ 
ute of frauds as one of the’ issues in the case. By the 
general denial the defendant had a right to avail itself of 
the invalidity of the agreement under the statute of frauds. 
Tt was unnecessary to plead the statute as a special defense. 
(Browne, Statute of Frauds [8d ed.], sec. 511;8 Am. & 
Eng. Ency. Law, 747, note 2; Berrien v. Southack, 7 N. Y. 
Supp., 324; Fountaine v. Bush, 41 N. W. Rep. [Minn.], 
465 ; Tatge v. Tatge, 34 Minn., 272; Smith v. Theobald, 5 
S. W. Rep. [Ky.], 394; Wiswell v. Teft, 5 Kan., 263; 
Bonham v. Oraig, 80 N. Car., 224; Morrison v. Baker, 81 
N. Car., 76; Amburger v. Marvin, 4 E. D. Smith [N. Y.], 
393; Harris v. Knickerbacker, 5 Wend. [N. Y.], 638.) 

A party cannot recover on quantum meruit under an 
allegation setting up a special contract. (Eyser v. Weiss- 
gerber, 2 Ia., 463; Freher v. Geeseka, 5 Ia., 472 ; Formholz 
v. Taylor, 13 Ia., 500.) 
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The court erred in giving conflicting instructions. ( Was- 
son v. Palmer, 13 Neb., 376.) 

The court erred in refusing to give the twelfth instruc- 
tion asked by the defendant. (Severance v. Melick, 15 Neb., 
614; Housel v. Thrall, 18 Neb., 488.) 


W. W. Young, and John A. Ehrhardt, contra: 


If the court erred in overruling the demurrer to the peti- 
tion, defendant waived the error by answering over, and go- 
ing to trial upon the merits. (Pottinger v. Garrison, 3 Neb., 
223; Mills v. Miller, 2 Neb., 308 ; Harral v. Gray, 10 Neb., 
188; Dorrington v. Minnick, 15 Neb., 400; Buck v. Reed, 
27 Neb., 70.) 

The defense that a contract is within the statute of frauds, 
to be available to defendant, must be specially pleaded. 
(Lawrence v. Chase, 54 Me., 196; Graffam v. Pierce, 143 
Mass., 386; Brigham v. Carlisle, 78 Ala., 243; Martin v. 
Blanchett, 77 Ala., 288; Guynn v. Mc Cauley, 32 Ark., 97; 
Trapnall v. Brown, 19 Ark., 39; Peet v. O'Brien, 5 Neb., 
362.) 

A comtract is not void by the statute of frauds, as an 
agreement not to be performed within a year from the mak- 
ing thereof, if the performance of it depends upon a con- 
tingency which may happen within the year, although in 
fact it does not happen until after the expiration of the 
year. (McCormick v. Drummeit, 9 Neb., 388; 8 Am. & 
Eng. Ency. Law, 690, notes 1, 2.) - 


Norval, J. 


This was an action commenced by Charles L. Lamb to 
recover of plaintiff in error $1,849.15 and interest. thereon, 
asa balance due for a quantity of corn alleged to have 
been sold and delivered by plaintiff to defendant. The 
amended petition upon which the case was tried alleges : 


1, That said defendant is a corporation duly organized 
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and existing under the general laws of the state of Colo- 
rado, and doing business in Stanton county, Nebraska. 

“2. That some time in the month of October, 1886, the 
precise date whereof the plaintiff is unable to more specif- 
ically state, the plaintiff and defendant entered into a ver- 
bal contract, by the terms of which the plaintiff sold to 
said defendant above named all the corn that he then had 
on hand, including the crop of corn then standing in the 
‘fields of the plaintiff; and in consideration of the sale and 
delivery of said corn to the defendant, the said defendant 
agreed to pay the plaintiff the market price per bushel 
paid for corn in the said county of Qtanton, in the state of 
Nebraska, on any day, to be selected by the plaintiff, be- 
tween the time of delivery of said corn and the month of 
May, 1888, and on the day so selected by the plaintiff the 
amount then due the plaintiff should at once become due 
and payable. 

“3. That in pursuance of said contract the plaintiff de- 
livered to the defendant in the month of November, 1886, 
143 bushels and 35 pounds of ear corn; and from the 21st 
day of December, 1886, to the 5th day of April, 1887, 
782 bushels and 30 pounds of ear corn; and on the 30th 
day of December, 1886, 1,259 bushels of shelled corn; 
and in the month of January, 1887, 5,090 bushels of 
shelled corn and 25 pounds; and that the total number of 
bushels sold and delivered amounted in the aggregate to 
7,275 bushels; and the plaintiff states that he is unable 
to more fully state the time and the amount of the delivery 
of said corn than in this paragraph stated. 

“4, On the 1st day of February, 1888, the plaintiff, in 
order to fix and establish the price to be paid by the de- 
fendant for the corn delivered as aforesaid, served notice on 
the defendant that he had selected the market price per 
bushel paid for corn in Stanton county, Nebraska, on that 
date, to-wit, the 1st day of February, 1888. 

“5, That the market price paid for corn on the said 1st 
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day of February, 1888, in Stanton county, Nebraska, was 
thirty-five cents per bushel, 

“6, That on the 4th day of January, 1887, the defend- 
ant advanced to the plaintiff on said corn, the sum of two 
hundred (200) dollars, and on the 12th day of January, 
1887, the further sum of four hundred and fifty (450) dol- 
lars, for which money so advanced the plaintiff afterwards 
agreed to pay the defendant interest thereon until the date 
of the selection of the market price per bushel to be paid 
for said corn, 

“7, That there is due from the defendant to the plaintiff 
for the said corn, so delivered under the terms of said con- 
tract, the sum of two thousand five hundred and forty-six 
and twenty-five one-hundredths (2,546.25) dollars, no part 
of which has been paid, except the said sum of $650, which 
with the interest thereon, as agreed between plaintiff and 
defendant, amounts to the sum of $697.10. 

“8, Thatafter allowing to the defendant all just credits, 
there is stiJl due and unpaid from the defendant to the 
plaintiff the sum of one thousand and eight hundred forty- 
nine and fifteen one-hundredths (1,849.15) dollars, together 
with the interest thereon, at the rate of seven per cent from 
the said 1st day of February, 1888.” 

The defendant interposed a general demurrer to the 
amended petition, which was overruled by the court, and 
an exception was taken to the. decision. The defendant 
then filed an answer alleging: 

“J, That on or about the 24th day of December, 1886, 
L. R. Crosby, as the general manager of the feeding de- 
partment of said defendant, made an oral agreement with 
said plaintiff, whereby the said plaintiff was to sell and de- 
liver at the ranch of defendant in Stanton county, Ne- 
braska, all the corn and oats that he then owned near Pil- 
ger, and two car loads of corn to be shipped from Stanton, 
and said defendant agreed to pay said plaintiff for said corn 
and oats the average market price between the Stanton and 
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Pilger market on the day that said plaintiff selected and 
called for his money, between about the 24th day of De- 
cember, 1886, and the 1st day of May, 1887, and that said 
plaintiff was to reduce said contract to writing in duplicate 
and sign them, and forward them to said L. R. Crosby for 
the same to be signed by said defendant, and one tv be re- 
turned to said -plaintiff. 

“2. That said plaintiff failed and neglected to reduce 
said contract to writing, as agreed, and there is no note or 
memorandum of said agreement as required by law. 

“3, That in accordance with said oral agreement made 
on or about the 24th day of December, 1886, with said L. 
R. Crosby for said defendant, the said plaintiff delivered 
at the ranch of said defendant, in Stanton county, Ne- 
braska, at various dates, a total of nine hundred and twenty- 
five (925) bushels and sixty-five (65) pounds of ear corn; 
and six thousand three hundred and forty-nine (6,319) 
bushels and thirty-five (85) pounds of shelled corn; and 
nineteen hundred and ninety-four (1994) bushels and 
twenty-seven (27) pounds of oats. 

“4, That on the 25th day of April, 1887, in accordance 
with the contract made on or about the 24th day of De- 
cember, 1886, the said plaintiff had a settlement with said 
defendant as to the oats, and on said date defendant paid 
said plaintiff for said oats the sum of $359.10. 

“5. That on the 4th day of January, 1887, the said de- 
fendant loaned to said plaintiff the sum of $200, and on 
the 12th day of January, 1887, said defendant loaned said 
plaintiff the further sum of $450; and said plaintiff agreed 
to pay said defendant interest on said money, and that the 
same was to be settled and adjusted and deducted from 
amount that defendant might owe the plaintiff. 

“6, The defendant, in further answer to the petition of 
the plaintiff, admits the allegation contained in paragraph 
1 of said petition; but as to all other paragraphs in said 
petition it denies each and every allegation therein con- 
tained.” 
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For reply, the plaintiff admits that he delivered the 
quantity of oats and corn stated in the answer; denies 
that the same were delivered under the contract set up by 
the defendant in its answer; alleges that the oats and corn 
were sold and delivered under separate and distinct con- 
tracts; denies each and every other allegation set forth in 
the answer. 

The action was tried in the court below to a jury, who 
returned a verdict in favor of the plaintiff for $2,142.38. 
The plaintiff filed a remittitur of $1.25, and the court over- 
ruled the defendant’s motion for a new trial, and entered 
judgment in favor of plaintiff upon the verdict of the 
jury. The defendant brought the case to this court for re- 
view by proceeding in error. 

The defendant objected in the district court to the intro- 
duction of any evidence in the case, for the reason that the 
contract stated in the petition is within the statute of frauds, 
and is therefore void, which objection was overruled by the 
court. The plaintiff thereupon introduced evidence tending 
to prove every allegation of the petition, and rested. The 
testimony on behalf of the defendant tended to establish 
that the contract entered into between the parties relating 
to the sale and purchase of the corn, is the one pleaded in 
the answer; that the corn was delivered by the plaintiff to 
the defendant under said agreement, and that corn at the 
time the same was delivered, as well as in May, 1887, was 
worth on the market in Stanton county twenty cents per 
bushel. The court, at the request of the defendant, sub- 
mitted to the jury special findings, which were answered by 
them and returned with their general verdict. By the 
third finding they found that the contract between the 
parties was as claimed by the plaintiff, and that the corn 
was delivered thereunder. 

The most important question presented for our consid- 
eration is whether or not the contract set out in the petition 
is withiu the statute of frauds, 
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Section 8 of chapter 32 of the Compiled Statutes declares 
that “In the following cases every agreement shall be void 
unless such agreement, or some note or memorandum 
thereof, be in writing, and subscribed by the party to be 
charged therewith: First—Every agreement that by its terms 
is not to be performed within one year from the making 
thereof. Second—Every special promise to answer for the 
debt, default, or misdoings of another person. Third— 
Every agreement, promise, or undertaking made upon con- 
sideration of marriage, except mutual promises to marry. 
Fourth—Every special promise by an executor or admin- 
istrator to answer damages out of hiscown estate.” 

The contention of the plaintiff in error is that the con- 
tract declared on is void under the first subdivision of the 
section above quoted, and that the same is not actionable 
or enforceable in the courts, for the reason the agreement 
rested solely in parol, and was not to be performed by 
either party within the period of one year from the date of 
the making of the same. 

The defendant in error in his argument insists that the 
agreementin question does not fall within the clause of the 
section already mentioned ; that the statute only applies to 
executory contracts, and not one which has been fully per- 
formed on one side, The authorities upon the question are 
divided. Some of the courts of the country hold that an 
action cannot be maintained upon a parol agreement, which 
by its terms is not to be performed within a year, even 
though made upon a valuable consideration fully executed, 
while other courts of equal standing and ability lay down 
the doctrine that full performance on one side takes the 
contract out of the statute, and that it is enforceable. We 
are not now called upon to examine the conflicting decis- 
ions, or to determine which is the true doctrine, as the 
question does not necessarily arise in this case. If we 
are able to comprehend the force and effect of the agree- 
ment in question, it is not within the scope of the statutory 
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provision set out above. A contract, in order to be within 
the purview of said section, must be such that, by its 
terms, cannot be performed within one year from the mak- 
ing thereof. The statute does not include a verbal 
agreement which may possibly or probably not be per- 
formed within a year, nor does it apply to a parol con- 
tract, in the terms of which there is nothing inconsistent 
with a full and complete performance within such period. 
. When a contract, not in writing, by its terms, or by any 
fair and reasonable construction of its provisions, is capa- 
ble of being performed within a year, it is not within the 
statute. This was settled by the adjudications in this court 
in McCormick v. Drummett, 9 Neb., 388; Connolly v. Gid- 
dings, 24 Neb., 131, and Kiene v. Shaeffing, 33 Neb., 21, 
and it is unnecessary to refer to the decisions of other 
courts sustaining the doctrine of our own cases. 

Let us examine and see whether the agreement alleged 
and proved was capable of performance within a year from 
the time the same was entered into. The plaintiff below 
sold to the defendant all of his corn, including the crop 
then in the field. The contract contained no stipulation 
as to the time when the corn should be delivered to the de- 
fendant. True, by the terms of the agreement, plaintiff was 
to receive for the corn the market price paid for such grain 
in Stanton county on any day that should be thereafter 
designated by him between the time of delivery and May, 
1888, but this provision did not bring the contract within 
the statute. Although the agreement was not performed 
within a year from its making, as regards the selection of 
the date upon which to fix the price the seller should re- 
ceive for the corn, yet there was nothing in the terms 
thereof which prevented it from being performed within 
the year. Under the terms of the agreement, plaintiff had 
a perfect right, had he so desired, to have selected such date 
at once, and without delay, even on the next day after the 
corn was delivered. It was entirely optional with him to 
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do so ornot. The agreement was therefore capable of per- 
formance within a year from its making, and is not void 
by reason of the statute under consideration. No case can 
be found reported in the books, in the opinion of the writer, 
of similar facts, where it has been held that such a contract 
was within the purview of the statute. On the contrary, 
the doctrine established by the adjudications of this country 
is that, in order to bring a case within the operation of the 
statute of frauds, there must be an express and specific stip- , 
ulation in the contract that it is not to be performed within 
the year, or it must appear therefrom that it was not the 
intention of the parties the agreement should be performed 
within that period. (Supra; Treat v. Hiles, 32 N. W. Rep. 
[Wis.], 517; Baker v. Lauterback, 11 Atl. Rep. [Md.], 
708; Aiken v. Nogle, 47 Kan., 96; Durham v. Hiatt, 127 
Ind., 514; Kent v. Kent, 62 N. Y., 560; Barton v. Gray, 
57 Mich. 622; Horner v. Frazier, 4 Atl. Rep. [Md.], 
133; Smalley v. Greene, 3 N. W. Rep. [Ia.], 78.) 

The next contention of plaintiff in error is that the con- 
tract is void under section 9 of said chapter 32, which is 
in the following language: ; 

“Sec. 9. Every contract for the sale of any goods, chat- 
tels, or things in action, for the price of fifty dollars or 
more, shall be void unless: First—A_ note or memorandum 
of such contract be made in writing, and be subscribed by 
the party to be charged thereby; or, Second—Unless the 
buyer shall accept and receive part of such goods, or the 
evidences, or some of them, of such things in action; or, 
Third—Unless the buyer shall, at the time, pay some part 
of the purchase money.” 

The contract declared upon in the amended petition is a 
verbal one for the sale of a quantity of corn exceeding in 
value the sum of $50. No part of the purchase money 
was paid at the time the contract was entered into, This 
is conceded ; but the plaintiff below insists that the stipula- 
tions in the contract have been fully performed on his part; 
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hence, the statute of frauds does not attach. The delivery 
of the corn by the plaintiff to the defendant is averred in 
the petition, but it is nowhere alleged in the pleading that 
the defendant accepted or received any part thereof. A de- 
livery alone by the vendor of the thing sold is insufficient 
to take a parol contract for the sale of goods, of the price 
of $50 or more, out of the statute, but there must also be 
a receipt and acceptance by the buyer of at least a part 
of such goods under and in pursuance of the terms of the 
contract. In Reed on the Statute of Frauds, vol. 1, sec. 
262, the author says: “There must be both delivery and 
acceptance; and both of the parties must partake in the same 
act. * * * And it has been said that certainly unless 
accept means no more than received, as surely it must, for 
otherwise the word ‘deliver’ would of itself have sufficed, 
acceptance must mean some act or conduct on the part of 
the buyer indicating an intention to retain the goods, or 
such as reasonably to lead the seller to suppose so. To 
constitute acceptance two acts are necessary: The goods 
must be accepted and actually received. No act of the seller 
‘will amount to acceptance.” 

The doctrine of the text is amply sustained by- numerous 
judicial decisions. See the following authorities: Hz parte 
Parker, 11 Neb., 309; Caulkins v. Hellman, 47 N. Y., 449; 
Smith v. Brennan, 62 Mich., 349, 28 N. W. Rep., 892; 
Hansen v. Roter, 25 N. W. Rep. [Wis.], 5380; Jamison »v. 
Simon, 8 Pac. Rep. [Cal.], 502; Fontaine v. Bush, 40 
Minn., 141; Simmons Hardware Co. v. Mullen, 33 Minn., 
195; Taylor v. Mueller, 15 N. W. Rep. [Minn.], 413. 

In Ex parte Parker, supra, this court quoted with ap- 
proval the following language used by the New York court 
in the opinion in Caulkins v. Hellman, 47 N. Y., 449: “No 
act of the vendor alone in performance of a contract void 
by the statute of frauds can give validity to such contract. 
* * * Where a valid contract of sale is made in writ- 
ing, a delivery pursuant to such contract will pass the title 
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at the place agreed upon for delivery, or a shipment of the 
goods in conformity with the terms of the contract will 
pass the title to the vendee without any acceptance of the 
goods by him. But if the contract is oral, and no part of 
the price is paid by the vendee, there must be not only a 
delivery of the goods by the vendor, but a receipt and ac- 
ceptance of them by the vendee to pass the title, or make 
the vendee liable for the price.” 

Acceptance is the receipt of a thing with the intention 
to retain it. In order to constitute a binding acceptance 
under a contract for the sale of personal property, invalid 
by the statute of frauds, there must be some equivocal act 
on the part of the purchaser showing an intention to accept 
and appropriate the property as owners. (Stone v. Brown- 
ing, 68 N. Y., 601; Simpson v. Krumdick, 28 Minn., 355; 
Taylor v. Mueller, 15 N. W. Rep. [Minn.], 413.) In a 
suit upon a contract within the statute of frauds, the peti- 
tion must state facts taking the contract out of the statute, 
or the pleading will be demurrable. (Babcock v. Meek, 45 
Ta., 137; Burden v, Knight, 82 Ia., 584.) The conclusior 
is irresistible that the allegation of the delivery of the corn 
is not suffieient to take the contract out of the operation of 
the statute, and therefore the demurrer to the amended peti- 
tion should have been sustained. 

It is urged that the defendant waived its exception to- 
the ruling on the demurrer by answering to the merits. 
Conceding this point to be well taken, still the question of 
the statute of frauds was repeatedly raised during the trial 
on the introduction of testimony to establish the contract: 
and to show the defendant accepted the corn under the 
terms of the parol agreement. This evidence was admitted 
over the objection of the defendant that itis not alleged ix 
the petition that it accepted or received any part of the corn 
sued for, and that the contract was void under the statute. 
This evidence was clearly inadmissible, without the plead- 
‘ ing was amended, It is a fundamental rule that the a/le-. 
gata, et probata must agree. 


Vou. 38] . SEPTEMBER TERM, 1893. 351 


Powder River Live Stock Co. vy. Lamb. 


It is claimed that the statute of frauds is not available 
as a defense in this case for the reason that it is not set up 
in the answer. The defendant, in its pleading, denies the 
making of the contract upon which the action was brought; 
sets up an entirely different agreement for the purchase and 
sale of the corn. There was no waiver of the statute by 
the failure to plead it as a special defense. Under the 
general denial, the defendant had the right to avail itself of 
the invalidity of the agreement under the statute of frauds. 
The plaintiff, in order to recover, was obliged to prove his. 
contract substantially as alleged, and a receipt and accept- 
ance of the corn under it. (Browne, Statute of Frauds, sec. 
511; Russell v. Wisconsin, M. & P. R. Co., 39 N. W. 
Rep. [Minn.], 302; Cosand v. Bunker, 50 N. W. Rep. 
[S. Dak.], 84; Zatge v. Tatge, 34 Minn., 272; Taylor v. 
Allen, 40 Minn., 483; Fontaine v. Bush, 40 Minn., 141; 
Berrien v. Southack, 7 N. Y. Supp., 324; Smith v. Theo- 
bald, 5 8. W. Rep. [Ky.], 394; Wiswell v. Teft, 5 Kan., 
263; Bonham v. Craig, 80 N. Car., 224; Popp v. Swanke, 
68 Wis., 364.) 

The last was an action to enforce specifically the per- 
formance of an oral agreement for the sale of land. The 
defendant neither pleaded the statute of frauds, nor ob- 
jected to the admission of evidence on the trial, because the 
contract was within the statute, but at the close of the trial 
requested the court to find as a fact that the contract rested 
in parol, and, as a conclusion of law, that it was void. It 
was held that the question of the validity of the agreement 
was sufficiently raised. ‘There are a few cases which hold 
that the statute of frauds must be specially pleaded to be 
available, some of which are cited in the brief of defend- 
ant in error, but the decided weight of the decisions, as 
well as the better reason, is the other way. 

We will next notice an assignment of error based upon 
a ruling of the court on the introduction of the testimony. 
The plaintiff below was permitted to prove, over objcctions 
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of the defendant, that the contract upon which the action 
was brought was made with the defendant through its 
general manager, J. A. Brown. It is insisted that this 
testimony was inadmissible until it had first been shown 
that Brown had authority to make such a contract. We 
do not agree with counsel in this proposition. It had been 
shown, by competent evidence, that Mr. Brown was the 
general manager of the defendant corporation, before any 
attempt was made to prove the contract entered into by 
him for his company for the purchase of the corn, There- 
fore, it was unnecessary to show that he had authority to 
make the contract, the presumption being that he was in- 
vested with such power. 

Complaint is made of the giving of the fourth para- 
graph of the court’s charge to the jury, which is as follows: 

“4, The defendant in his (its) answer denies the making 
of the contract sued on, and alleges that the price agreed 
to be paid for the corn purchased of the plaintiff was the 
average market price between Stanton and Pilger markets, 
in said county, on a day to be selected by the plaintiff, be- 
tween December 24, 1886, and May 1, 1887.” 

The above was one of several instructions given, stating 
the issues in the case, and, when taken in connection with 
the other instructions, was not misleading. It clearly, and 
in concise language, stated to the jury one of the issues pre- 
sented by the pleading and the evidence. 

Exception was taken to the giving of the following in- 
struction: 

“8. But if you find that there was no agreement made 
as to the price the plaintiff was to receive for said corn, 
then you should award him for the corn received by the 
defendant, and unpaid for, the fair market value of the 
same at the time of its delivery as shown by the evidence, 
if any such evidence is before you, with interest thereon 
from the time of its delivery, at the rate of seven per cent 
per annum.” 
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This instruction should not have been given. The ac- 
tion is grounded upon an express contract. The petition 
_ contains no allegation of a quantum meruit. Whereacon- 
tract for the sale of personal property is void under the 
statute of frauds, and there has been a delivery of the thing 
sold to the purchaser and an acceptance thereof by him, 
the plaintiff may recover the reasonable value of the prop-' 
erty, if his petition is so framed; but a party cannot re- 
cover ona guantwm meruit, where he pleads and relies solely 
upon a special contract. (Eyser v. Weissgerber, 2 Ta., 468 ; 
Freher v. Geeseka, 5 Ia., 472; Formholz v. Taylor, 13 Ia, 
500; Imhof'v. House, 36 Neb., 28.) 

The instruction under consideration was in direct conflict 
with instruction No. 5, given by the court, which told the 
jury that “before the plaintiff is entitled to a verdict for 
the amount sued for, itis incumbent upon him to prove by 
a preponderance of the evidence that he made the contract 
with the defendant as alleged, whereby the defendant agreed 
to pay the plaintiff the market price of the corn in Stanton 
county. on a day selected by him between the time of de- 
livering the same and the first of May, 1888.” By the 
one instruction the jury were informed that the plaintiff 
could only recover in case the evidence established a special 
contract, while by the other they were told he was entitled 
to the market value of the corn, even though there was no 
stipulation as tothe price he was to receive therefor. These 
conflicting statements of the law before the jury left them 
in doubt as tothe paragraph upon which they should rely. 
It should be stated that instruction No, 8 was predicated 
upon evidence introduced by the defendant and against the 
objection of the plaintiff below, showing the market value 
of the corn at the time of its alleged delivery. We are 
persuaded, however, that the defendant was not in the least 
prejudiced by the giving of this instruction, since had the 
jury, in arriving at their verdict, allowed the plaintiff the 
market value of the corn, the recovery would have been 

_ 27 


354 NEBRASKA REPORTS. [VoL. 38 


Powder River Live Stock Co. v, Lamb, 


scarcely one-half the sum stated in the verdict. It is ob- 
vious that the recovery was upon the basis of the special 
contract alleged by the plaintiff. 

The defendant asked, and the court refused to give, the 
following instruction : 

“12, If the contract claimed by the plaintiff, in his pe- 
tition, was wholly oral, that is, by word of mouth, and no 
part of the purchase money was paid, or no part of the 
corn was delivered thereunder, then the plaintiff has failed 
to make out his case, and your verdict must be for the de- 
fendant. And there would be no such delivery of the corn 
to the defendant if the plaintiff simply stored his corn, or a 
part of it, in the defendant’s crib, under an arrangement 
whereby it was to remain his property until such time as 
he saw fit to sell it to the defendant.” 

This request to charge correctly states the law relating 
to the statute of frauds, which was one of the questions in 
the case, and should have been submitted to the. jury. It 
was not covered by any instruction given, and it was error 
to refuse it. (First Nat. Bank of Madison v. Carson, 30 
Neb., 104.) 

There are other errors assigned upon the giving and re- 
fusing of instructions, which need not be noticed. 

The judgment of the district court is reversed, and the 
cause remanded for further proceedings, with leave to the 
plaintiff to amend his petition, if he so desires, 


REVERSED AND REMANDED, 
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StaTE oF NEBRASKA, EX REL. THEODORE GALLIGHER, 
v. Gzorere Ho mgs, Jr. 


FILED NovEMBER 21, 1893. No. 5043, 


1. Mandamus: Writ Nor PROPER FOR PURPOSE OF CORRECTING 
Eeror. Mandamus cannot be invoked for the purpose of cor- 
recting error committed by a court, or other tribunal exercis- 
ing judicial functions. 


: REMEDY BY PETITION IN ERROR. The appro- 
priate and proper remedy for reviewing a decision of a justice 
of the peace in granting a new trial on the ground of fraud, 
partiality, or undue means, is the ordinary one of a petition in 
error to the district court. 


Error from the district court of Douglas county. 
Tried below before Invinx, J. 


David Van Etten, for plaintiff in error: 


The motion to grant a new trial was set for hearing be- 
fore the justice after the expiration of four days from the 
rendition of the verdict, and the justice was then without 
authority to entertain the motion. (Compiled Statutes, 
Code, sec. 983; Vaughn v. O’ Conner, 12 Neb., 478.) 


Ambrose & Duffie, contra: 


The remedy sought is not the proper one. The remedy 
was by direct proceedings to correct the errors complained 
of. Injunction or mandamus will not lie. (State v. Gilles- 
pie, 9 Neb., 505; Shelby v. Hoffman, 7 O. St., 451; State 
v. Kinkaid, 23 Neb., 641; Gould v. Loughran, 19 Neb., 
392.) 


Norval, J. 


Relator and plaintiff in error brought his action in the 
court below for a mandamus to require the respondent, a 
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justice of the peace of Douglas county, to issue an execu- 
tion upon a judgment for costs, recovered before the re- 
spondent in a case wherein one Frank Jones was plaintiff, 
and the relator and one Elizabeth Galligher were defend- 
ants. An alternative writ was issued, and the respondent 
filed an answer thereto. The cause was heard on the al- 
ternative writ and answer, and the district court dismissed 
the action. 

The record shows that the above mentioned case of 
Jones v. Galligher and Galligher was tried before the re- 
lator and a jury, and on the 14th day of September, 1891, 
the jury returned a verdict for the defendants. Thereupon, 
on said day, the justice rendered judgment upon the ver- 
dict, and that plaintiff pay the costs of the action. On 
the 17th day of the same month said plaintiff Jones filed - 
a motion with the justice to set aside the verdict and judg- 
ment and for a new trial of the case on the ground, among 
others, that the verdict was rendered by reason of the preju- 
dice of the jury against the plaintiff. Hearing on the 
motion was set for September 19th, and notice was duly 
served upon the defendants, on which date counsel for the 
respective parties appeared before the justice, aud by con- 
sent the hearing was continued until September 26th. On 
said last mentioned date the motion was submitted to the 
justice, who took the same under advisement until Septem- 
ber 29th, upon which date the motion was sustained, the 
verdict and judgment were set aside, and the cause set for 
trial on October 5, 1891. Prior to the last named date 
this application for a mandamus was made to the district 
court. . 

The contention of the plaintiff in error is that the re- 
spondent had no power or authority to vacate the judg- 
ment in question and grant a new trial; therefore his action 
in the premises is a nullity. Section 983 of the Civil Code 
confers jurisdiction upon justice courts to grant a new trial 
in cases where it is shown ‘that the verdict was obtained by 
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fraud, partiality, or undue means, at any time within four 
days after the entering of judgment.” (Cow v. Tyler, 6 
Neb., 297; Zemplin v. Synder, 6 Neb., 491.) As hereto- 
fore stated, one of the grounds in the motion on which 
the respondent assumed to act was the partiality of the jury, 
which is one of the causes enumerated in the section of the 
statute referred to above for granting a new trial by a jus- 
tice of the peace. 

But it is said the respondent had no authority to vacate 
the judgment, since the order granting a new trial was made 
more than four days after the return of the verdict and 
the entry of judgment thereon. Vaughn v. O'Conner, 12 
Neb., 478, was tried in the county court, and the plaintiff 
obtained a verdict. Defendant immediately gave notice of 
a motion fora new trial, and within three days a motion to 
that effect was filed, under the provisions of section 983 of 
the Code of Civil Procedure, which motion was granted 
on the 8th day of March. This court, after quoting the 
above section of the statute, say: “The new trial is to 

_ be granted within four days, if at all. The authority of a 
justice of the peace or county judge to grant a new trial is 
derived wholly from the statute, and it must be exercised 
in the manner and within the time limited therein. (Coz 
v. Tyler, 6 Neb., 297; Fox v. Meacham, 6 Neb., 530.) The 
county court had no authority, therefore, on the 8th day of ' 
March, to set aside a verdict rendered on the 14th day of 
February.” In the light of that decision it must be con- 
ceded that the respondent in this case erred in granting a 
new trial, and, ina proper proceeding brought for that pur- 
pose, his ruling wonld have to be overruled. It is, how- 
ever, clear that relator has mistaken his remedy. The 
appropriate and proper remedy is the ordinary one of a 
petition in error to the district court. (Staite v. Powell, 10 
Neb., 48.) 

The case cited was an application for a mandamus to 
compel a justice of the peace to reinstate a judgment, where, 
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on the trial to a jury of the rights of property levied on 
by a constable, a verdict had been rendered in favor of the 
judgment creditors, which, on motion, the justice set aside 
on the ground of partiality and undue means. This court 
ruled that the alleged error in vacating the verdict and 
judgment could not be reviewed in a proceeding for man- 
damus. (Sce Gould v. Loughran, 19 Neb., 392.) It is well set- 
tled that mandamus cannot be resorted to for the purpose 
of correcting errors committed by a court or other tribunal 
exercising judicial functions. (State v. Nemaha County, 10 
Neb., 32; State v. Kinkaid, 23 Neb., 641; McGee v. State, 
32 Neb., 149.) 
The judgment of the district court is right and is 


AFFIRMED. 


OmaHA Fire InsuRANCE Company v. MAXWELL, 
Suarp & Ross Company. 


FILED NovEMBER 21, 1893. No. 5989. 


1. Motion to Dismiss Error Proceeding: Time: Notice. 
A motion to dismiss a petition in error on the ground that the 
record shows the order sought to be reviewed was entered by 
consent of parties, will not be entertained by this court, when 
notice of the motion has not been served prior to the expiration 
of the time fixed by rule 8 for serving briefs in the case. 


2. Orders Made by Consent of Parties: Review. A party 
cannot predicate error upon the overruling of a motion for a new 
trial by the district court, where such order was made in pur- 
suance of the written stipulation of all the parties. 


3. 


An order or judgment which is entered by agree- 
ment of parties, and not as the decision of the trial court, will 
not be reviewed by this coart. 


Error from the district court of Madison county. 
Tried below before PowErs, J. 
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John R. Hays, for plaintiff in error. 
Mapes & Licey and H. C. Brome, contra. 


Norvat, J. 


This action was instituted by defendant in error, a cor- 

poration, on a policy of insurance. A verdict was re- 
turned for the plaintiff, upon which a judgment was ren- 
dered, and on February 11, 1892, the insurance company 
brought the cause to this court for review by petition in 
error. Defendant in error has filed a motion to dismiss on 
the ground that the motion for a new trial in the court be- 
low was overruled, and final judgment was entered in the 
cause by consent of parties. This motion comes too late. 
Rule 8 of this court provides that “neither motions to 
dismiss, unless for want of prosecution, nor to strike a 
bill of exceptions, will be heard, unless notice thereof shall 
be served npon the opposite party or his attorneys, or the 
attorney who tried the cause for him in the trial court, at or 
before the expiration of the time for serving briefs in the 
case.” 
Rule 9 reads as follows: “In all cases brought into this 
court upon error or appeal, the plaintiff in error or appel- — 
lant shall, at least twenty days prior to the week in which 
the case shall be entered for hearing, furnish to the oppo- 
site party, or to his attorney of record, a printed copy of 
his brief of points and authorities relied on; and within 
fifteen days thereafter the defendant in error, or appellee, 
shall furnish the plaintiff in error or appellant, as the 
case may be, a printed copy of his brief of points and au- 
thorities relied on; and each party shall, before the argu- 
ment of the cause, file with the clerk of this court six 
copies of his brief aforesaid, one for each judge of the court 
and the others for the reporter, and the party bringing the 
case into this court shall hold the affirmative,” ete. 


360 NEBRASKA REPORTS. [Von 38 


Omaha Fire Ins. Co. v. Maxwell. 


This cause was entered upon the docket with cases from 
the ninth district, which were set for hearing October 
25th, The motion to dismiss was not made until October 
24th. Briefs of plaintiff in error on the merits were served 
and filed long prior to the time they were due by the rule 
of this court. The motion to dismiss in this case is hased 
upon a matter appearing upon the face of the record, and 
no notice of the motion having been served prior to the 
expiration of the time stated in the rule above quoted for 
serving briefs, the motion to dismiss is therefore overruled. 

The record shows that after the filing of the motion for 
a new trial in this cause in the court below, the parties en- 
tered into and filed in that court the following stipulation : 
“Tt is hereby stipulated and agreed by and between the 
plaintiff and the defendant that the motion for a new trial 
in the above entitled case be taken up by Hon. W. V. 
Allen, judge, at the June term of the district court of 
Madison county, Nebraska, and by him overruled.” 

It also appears that, in pursuance of the terms of the 
foregoing agreement, the court on the 6th day of June, 
1892, overruled the defendant’s motion for a new trial of 
the cause, and judgment was entered upon the verdict of 
the jury. The ruling or decision complained of was made 
at the request of the plaintiff in error, and to now permit 
it to assign the same for error would be a violation of the 
plainest principles of law. A party is not entitled to pros- 
ecute error upon the granting of an order or the rendition 
of a judgment when the same was made with his consent, 
or upon his own application. A judgment rendered by 
consent of all the parties to the suit will not be reviewed 
on error or appeal. (Hughes v. Feeter, 23 Ia., 547; Chapin 
v. Perrin, 46 Mich., 1380; Brick v. Brick, 65 Mich., 230; 
In re Pemberton, 4 Atl. Rep. [N. J.], 770; Pemberton v. 
Pemberton, 7 Atl. Rep. [N. J.], 642; Bailey v. Scott, 47 
N. W. Rep. [S. Dak.], 286; Varn v. Varn, 328. Car., 77; 
Conniff v. Kahn, 54 Cal., 283; Jackson v. Brown, 82 Cal., 
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275; Peterson v. Swan, 119 N. Y., 662; Lee v. Hassett, 
39 Mo. App., 67; Herman v. Owen, 42 Mo. App., 387.) 

Chapin v. Perrin, 46 Mich., 180, was an appeal from 2 
decree rendered in pursuance of a stipulation of the parties. 
Cooley, J., in the opinion says: “ Appeals bring up for re- 
view some action of the court below which is complained 
of as erroneous. In this case there has been no such action. 
The chancery court has performed no judicial act whatever, 
‘except what is implied in permitting a consent order to be 
entered. But neither party can complain of a consent or- 
der, for the error in it, if there is any, is their own, and not 
the error of the court.” 

In the case at bar the plaintiff in error, by stipulating 
that its motion for a new trial should be overruled, was. 
thereby placed in such a position as to preclude itself from 
taking advantage of the ruling, although erroneous. It 
cannot now be heard to say that the judgment was errone- 
ous. In reaching this conclusion we have not overlooked, 
nor failed to give due weight to, the affidavit of counsel 
for plaintiff in error filed in resistance of the motion to 
dismiss. The affidavit states, in substance, that Judge 
Powers presided at the trial, and before the motion for a 
new trial was passed upon, his term of office expired; that 
Hon. W. V. Allen, who had been counsel for defendant in 
error in the trial of the cause, succeeded Judge Powers as 
judge of the ninth judicial district, and, as Judge Allen 
was disqualified to rule upon the motion for a new trial, 
the stipulation was entered into authorizing him to over- 
rule the motion for the sole purpose, thereby the sooner 
getting the case into this court for decision, and it was so 
understood at the. time by counsel for the respective par- 
ties. Doubtless counsel for plaintiff in error did not sup- 
pose the signing of the stipulation in question would pre- 
vent a review of the case in this court; yet, nevertheless, 
under the decisions already mentioned, such is the legal 
effect of the stipulation. It contains-no provisions saving 
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the right to prosecute error. Had the parties not stipu- 
lated what the decision of the court should be upon the 
motion, but simply authorized Judge Allen to pass upon 
it, then we grant that the ruling might be assigned for er- 
ror; but since the order was entered by consent, the error, 
if any, is waived. It follows that the judgment of the 
district court must be ; 


AFFIRMED. 


RockForD INsURANCE CoMPANY v. MAXWELL, SHARP 
& Ross Company. 


FILED NovEMBER 21, 1893. No. 5990. 


Error from the district court of Madison county. Tried 
below before PowErs, J. 


John R. Hays, for plaintiff in error. 
Mapes & Licey and H. C. Brome, contra. 


Norval, J. 


This case presents the same questions as in the case of 
Omaha Fire Ins. Co. v. Maxwell, Sharp & Ross Co., 38 
Neb., 358, decided herewith. or the reasons stated in the 
opinion filed in that case, the motion to dismiss the proceed- 
ing in error is overruled and the judgment of the district 
court is 


AFFIRMED, 
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CHARLES LUNDGREN Vv. JOHN ERIK ET AL. 
FILED NOVEMBER 21, 1893. No. 4964. 


Motion to Vacate Order of Dismissal: SurriciENoy oF 
SHOWING; REVIEW: PRACTICE. In the district court, on mo- 
tion of defendants, and in absence of plaintiff and his attorney, 
the suit was dismissed for want of prosecution. On the same 
day, counsel for plaintiff, as soon as he learned of the order of 
dismissal, moved to set the same aside and reinstate the suit, 
supported by affidavit, which is uncontradicted, showing that he 
was not guilty of laches in failing to appear and prosecute the 
cause when called for trial, and that plaintiff had a meritorious 
ease. Held, That the showing was sufficient to entitle plaintiff 
to have the judgment of dismissal vacated and the case reinstated. 


Error from the district court of Douglas county. 
Tried below before IRVINE, J. 


C. P. Halligan, for plaintiff in error, cited: Eaton v. 
Hasty, 6 Neb., 427; Thrailkill v. Daily, 16 Neb., 116; 
Berggren v. Berggren, 24 Neb., 764; O'Dea v. Washing- 
ton County, 3 Neb., 122; State v. Gaslin, 25 Neb., 72; 
Brusa v. Sandwich Mfg. Co., 28 Neb., 827. 


A, S. Ritchie, contra, 


Norvat, J. 


Plaintiff in error was plaintiff in the court below. 
When the cause was reached for trial, on motion of the 
defendants, the action was dismissed for want of prosecu- 
tion. Subsequently, on the same day, plaintiff filed a mo- 
tion to vacate the order of dismissal and to reinstate, which 
was denied; and to review said ruling the cause was 
brought to this court. 

The bill of exceptions states that the following affidavit 
was filed and read in support of the motion to reinstate 
the case : 
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County oF Dovaeuas. 

“Charles P. Halligan, being first duly sworn, deposes 
and says that he is attorney for the plaintiff in the above 
entitled action ; that said action has been pending for a 
long time, and that said plaintiff has, ever since the insti- 
tution of said action, been ready and anxious to have said 
cause tried, and is now ready and anxious to have the 
same tried; and that, as affiant verily believes, said plaint- 
iff has a good cause of action against said defendants. 

“Affiant further says that at the time the order of dis- 
missal was made herein affiant was engaged in the trial of 
the case of Johnston v. Hrickson before his honor, Judge 
Davis. 

“Affiant further says that he has not been negligent in 
watching said cause, but that at all times he has been ready, 
since said cause was put upon the call, to try the same, ex- 
cept when actually engaged in the trial of said cause of 
Johnston v. Erickson before Judge Davis. 

“C, P. HaLiican. 

“Subscribed in my presence and sworn to before me 
this 26th day of June, A. D, 1891. 

“GUSTAVE ANDERSON, 
“Justice of the Peace.” 

Under the facts stated in the foregoing affidavit, and 
others disclosed by the record before us, we are of the opin- 
ion that the motion to vacate the judgment of dismissal, 
and to reinstate the action, should have been sustained. It 
appears from the affidavit that plaintiff has a good and 
meritorious cause of action, It is further disclosed that 
plaintiff was not guilty of such negligence, or laches, in 
failing to appear when the case was regularly called for 
trial and when the order of dismissal was made, as to pre- 
clude him from having the relief demanded. Plaintiff had 
employed Mr. Halligan to bring the suit and to look after 
and try the same for him. The cause stood upon the cal- 
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endar for trial on June 26th, and was the last of ten cases on 
the call for that day before the same judge. When it was 
regularly reached on said day, plaintiff’s attorney was en- 
gaged in the trial of another suit before one of the other 
judges of said court; therefore he was unable to be present. 
Neither plaintiff nor his attorney had endeavored to hinder 
or delay the trial of this case, but they have at all times been 
ready and willing to have the same heard upon the merits. 

Itis important that progress be made with the calendar of 
cases; but it is of vastly more importance that justice be 
done, and that cases be disposed of on their substautial mer- 
its. Weare aware that it is difficult to lay down a general 
rule for determining when an order dismissing an action on 
account of the failure of the plaintiff to appear should be 
vacated, and the cause reinstated, and we shall not now at- 
tempt to do so. Each case must necessarily be decided 
upon its own peculiar facts. Under the showing contained 
in the bill of exceptions, we are all agreed the court should 
have set the order of dismissal aside and reinstated the 
cause upon the docket. ; 

It is proper to state that the transcript of the case pre- 
pared by the clerk of the district court contains a certified 
copy of the affidavit of plaintiff’s attorney filed in support 
of the motion to reinstate, and which copy differs from the 
one incorporated in the bill of exceptions, in that it does 
not contain any allegation as to plaintiff having a merito- 
rious cause of action. Of course such an allegation was 
necessary; and it is not improbable that the motion was 
overruled for want of a showing of merit; but, as a re- 
viewing court, we must base our decision upon the evidence 
disclosed by the bill of exceptions. 

The judgment of the district court is reversed, the judg- 
ment of dismissal vacated and set aside, and the cause re- 
manded for further proceedings. 


JUDGMENT ACCORDINGLY. 
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State oF NEBRASKA V. WILLIAM HvuGues. 
FILED NOVEMBER 21, 1893. No. 4981. 


1. Indictment and Information: UNLAwFuL SALE or Mort- 
GAGED PRoPEeRTY. In an indictment for selling or transferring 
mortgaged personal property, it is necessary to allege the name 
of the person or corporation to whom such sale or transfer was 
made. 


It is not sufficient in such an indictment to al- 
lege that the sale was made without the consent of the mort- 
gagee, naming him. To constitute the offense, the sale of the 
property must have been made by the mortgagor during the ex- 
istence of the mortgage lien, without the written consent of the 
owner and holder of the debt secured by the mortgage, and the- 
indictment must so charge. 


Exceptions to the decision of the district court for 
Gage county, APPELGET, J., presiding. Filed by leave of 
the supreme court under the provisions of section 515 of 
the Criminal Code. 


Alfred Hazlett, County Attorney, for the state. 
A, Hardy and Rickards & Prout, contra. 


Norval, J. 


At the March term, 1891, of the district court of Gage- 
county, the grand jury in and for said county returned into 
court an indictment charging the defendant with ‘selling 
chattel mortgage property. The indictment, omitting the 
formal parts, alleges “that one William Hughes, late of the 
county aforesaid, on the 28th day of May, in the year of 
our Lord one thousand eight hundred and ninety, in the 
county of Gage and state of Nebraska, aforesaid, in due- 
form of law did mortgage to W.J. Harris, Louis Werner, 
and Ebright the following personal property, to-wit: 
* * That afterwards, on, to-wit, the first day of Septem- 
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ber, 1890, in said county of Gage, and during the existence 
of the lien of said mortgage, said William Hughes, then and 
there being, unlawfully, fraudulently, and feloniously did 
sell, transfer, and dispose of a part of the said personal 
property described in said mortgage, to-wit, all of said oats 
and all of said millet; and the said William Hughes, then 
and there being, on, to-wit, the 15th day of November, 
1890, in said county of Gage, and during the existence of 
the lien of said mortgage, did unlawfully, fraudulently, 
and feloniously sell, transfer, and dispose of a portion of 
said personal property, described in said mortgage, to-wit, 
about twenty-five bushels of corn, all of said sales, trans- 
fers, and disposals being without first procuring the con- 
sent of said W. J. Harris, Louis Werner, and Ebright, 
mortgagees, or either of said mortgagees ; contrary to the 
form of the statute,” etc. 

On the trial the defendant, after the introduction of some: 
testimony, objected to the reception of any further testi- 
mony in the case, on the ground that the indictment does. 
not state facts sufficient to constitute a crime, which objec- 
tion was sustained ; and thereupon the court instructed the 
jury “that there is not sufficient evidence in this case to- 
sustain a conviction. You will therefore find the defendant. 
not guilty; that the introduction of the mortgage in con- 
troversy shows that there can be no offense under the laws. 
of this state, before the mortgagees have been in some way 
injured by its breach.” The jury returned a verdict of 
not guilty, and the defendant was discharged. The county 
attorney excepted to the decision of the district court, and 
he has brought the cause to this court under the provisions 
of section 515 of the Criminal Code, to settle the law. 

This prosecution was brought under section 315 of the 
Consolidated Statutes, which declares “That any person 
who, after having conveyed any article of personal property 
to another by mortgage, shall, during the existence of the 
lien or title created by such mortgage, sell, transfer, or in 
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any manner dispose of the said personal property, or any 
part thereof, so mortgaged, to any person or body corporate, 
without first procuring the consent, in writing, of the 
owner and holder of the debt secured by said mortgage to 
any such sale, transfer, or disposal, shall be deemed guilty 
of a felony, and, upon conviction thereof, shall be fined in 
any sum not less than one hundred dollars, or imprisoned 
in the penitentiary for a term not less than one year nor 
more than ten years, or both fine and imprisonment, at the 
discretion of the court.” 

Complaint is made in the brief of the county attorney to 
the last portion of the court’s charge tothe jury. Whether, 
in a prosecution under the above section, it is necessary 
for the state, in order to make out its case, to establish that 
the mortgagee has been injured by the sale and disposal of 
the mortgaged property, it is unnecessary to decide in this 
case, for, if the charge erroneously stated the law upon that 
question, it was error without prejudice to the state, unless 
the indictment charges an offense. But the indictment is 
fatally defective in at least two important particulars. It 
fails to allege to whom the sale, transfer, or disposal of the 
mortgaged property was made. The statute reads: ‘Sell, 
transfer, or in any manner dispose of said personal prop- 
erty, or any part thereof, so mortgaged, to any person or 
body corporate.” In a prosecution for violation of the sec- 
tion under consideration it is necessary to aver in the in- 
formation or indictment the name of the person or corpo- 
ration to whom the sale or transfer of the property was 
made, and the same must be proved as alleged. (State v. 
Ruhnke, 27 Minn., 309; Maxwell, Criminal Procedure, 
496, note 1.) Again, the indictment fails to allege that the 
sale, transfer, or disposal of the property was made by the 
defendant without the consent of the owner and holder of 
the debt secured by the mortgage, and for this reason no 
crime was stated. The indictment charges, in substance, 
that the mortgagees, or either of them, did not consent to 
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the sale. This was not sufficient. To constitute an offense 
the transfer or sale must be without the written consent of 
the owner and holder of the debt secured by the mortgage. 
It is nowhere stated in the indictment that the mortgagees, 
or either of them, at the time the sales or transfers were 
made, owned the debt for which the mortgage was given to 
secure, An indictment should charge explicitly all that is 
necessary to constitute the crime. It cannot be aided by 
intendments, (Smith v. State, 21 Neb., 552.) The indict- 
ment fails to negative the innocence of the defendant. For 
the reasons stated, the indictment fails to charge an offense, 
and the exceptions to the decision of the district court are 
overruled, 


EXCEPTIONS OVERRULED. 


Crry or Lincoun v. Patrick J. GRANT. 
FILED NOVEMBER 21, 1893. No. 5379. 


1, Municipal Corporations: CITIES oF THE FIRST CLAss: UN- 
LIQUIDATED CLAIMS. Although the right to recover for dam- 
age to private property is reserved by the constitution, it is 
within the power of the legislature to regulate the remedy and 
prescribe the forms to be observed in order to enforce that right. 
The only limitation upon the power of the legislature in that 
respect is that the regulation must be reasonable, and provided 
by general laws of uniform application. 


: : . The provision of section 36 of the charter 
of the city of Lincoln, that in order to maintain an action 
against said city foran unliquidated demand, the claimant shall, 
witbin three months trom the time such right of action accrued, 
file with the city clerk a statement of the time, place, and cir- 
cumstance of the injury or damage, is a reasonable exercise of 
the legislative powers. 


7 : . The filing of the required statement is 
in the nature of a condition precedent, and must be alleged and 
proved in order to maintain an action in such cases. 


28 
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Error from the district court of Lancaster county. 
Tried below before TrBBEts, J. 


The opinion contains a statement of the case. 


N. C, Abbott, City Attorney, and Abbott, Selleck & Lane, 


for plaintiff in error: 


It was incumbent on defendant in error to prove that 
he had filed his claim in the office of the city clerk. (Comp. 
Stats. Neb., sec. 36, ch. 13a.) 

The statute is valid. Such provisions are uniformly 
enforced in other states. (Nichols v. Minneapolis, 16 N. W. 
Rep. [Minn.], 410; Clark v. City of Austin, 38 N. W. Rep. 
[Minn.], 615; Sheel v. City of Appleton, 5 N. W. Rep. 
[ Wis.], 27; Vogel v. City of Antigo, 51 N. W. Rep. [Wis.], 
1008; Hiner v. City of Fond du Lac, 36 N. W. Rep. [Wis.], 
632; Crittenden v. City of Mt. Clemens, 49 N. W. Rep. 
{Mich.], 144; Mead v. City of Lansing, 56 Mich., 601; 
City of Detroit v. Michigan Paving Co., 38 Mich., 358 ; 
Yolo County v. City of Sacramento, 36 Cal., 193; City of 
Atchison v. King, 9 Kan., 550; Reinig v. City of Buffalo, 
6 N. E. Rep. [N. Y.], 792; Jones v. City of Minneapolis, 
31 Minn., 230; Benware v. Town of Pine Valley, 53 Wis., 
527; Maddox v. Randolph County, 65 Ga., 216; Marshall 
County v. Jackson County, 36 Ala., 613; May v. City of 
Boston, 23 N. E. Rep. [Mass.], 220; Greenleaf v. Norridg- 
wock, 19 Atl. Rep. [Me.], 91; Low v. Windham, 75 Me., 
113.) 


Richard Cunningham, contra, cited: Foxworthy v. City of 
Hastings, 23 Neb., 772. 


Post, J. 


This was an action by the defendant in error in the dis- 
trict court of Lancaster county against the plaintiff in 
error, the city of Lincoln. In the petition below it is al- 
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leged that the plaintiff therein is the owner of lots 14 and 
15, in block 69, in said city; that in the year 1886 the 
city changed the grade of Ninth and M streets adjacent to 
said lots, by reason of which said streets were lowered 
from two to seven feet below the grade which had previ- 
ously been established ; that in the year 1889 the city, by 
its agents and servants, actually lowered said streets so as 
to conform to the grade so established in 1886, to the dam- 
age of the plaintiff in the sum of $1,200. It is further al- 
leged that in.the month of February, 1890, the plaintiff 
presented to the city council a claim in writing, duly veri- 
fied, for the sum of $1,200 on account of the lowering 
of the streets above named adjacent to his said property, 
which is the amount of damage actually sustained by him, 
but that his said claim was wholly rejected and disallowed. 

The city filed an answer in which it challenged the ju- 
risdiction of the district court on the ground that the plaint- 
iff’s only remedy was by appeal from the order disallowing 
his claim. It admits that it caused Ninth and M streets to 
be graded, curbed, and paved in the year 1889, but denies 
that the plaintiff has been damaged thereby, and alleges 
that said improvement is of special benefit to his said prop- 
erty, which has increased in value by reason thereof $2,000 ; 
and denies the other allegations of the petition. 

A trial resulted in a verdict and judgment for the plaint- 
iff below in the sum of $500, whereupon the cause was re- 
moved to this court by petition in error. 

The first proposition of the plaintiff in error is that, 
under the provisions of the charter of 1889 of the city, 
all claims, whether arising ex contractu or ex delicto, must 
be presented to the city council, and when disallowed, the 
remedy by appeal is exclusive. That proposition we will 
not consider at this time, since the judgment must be re- 
versed on other grounds. 

The second proposition upon which reliance is placed by 
the city is that the failure of the plaintiff below to file 
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with the city council a statement in writing showing the 
the time, place, and circumstance of the damage complained 
of, etc., is fatal, and a complete defense to his action. Sec- 
tion 36 of the city’s charter, as amended in 1889 (sec. 36, 
ch. 13a, Comp. Stats., 1889), coucludes as follows: “And to 
maintain an action against said city for any unliquidated 
claim it shall be necessary that the party file in the office 
of the city clerk, within three months from the time 
such right of action accrued, a statement giving full name 
and the time, place, nature, circumstance, and cause of the 
injury or damage complained of. No appeal bond shall 
be required of the city by any court in any case of appeal 
by said city.” 

On the part of the defendant in error it is contended 
that the provision above quoted is not mandatory ; that it 
is applicable to the subject of costs only, and that the filing 
of the statement therein contemplated need not be alleged 
or proved in actions for damages against the city. In sup- 
port of that contention he cites Foxworthy v. Hastings, 23 
Neb., 772, in which it is said: “‘ While it is proper to pre- 
sent the names of such witnesses to the city authorities in 
order that the validity of the claim may be investigated, yet 
it is believed that the failure to do so will not defeat a recov- 
ery, although it may affect the question of costs.” It is 
true the act involved in that case contains substantially 
the same provision as the one now under consideration, but 
the question presented and decided was the validity of 
the provision requiring actions against the city to be 
brought within six months after the sustaining of the 
injury or damage complained of. That the observations 
with reference to the question here presented are mere 
dicta, and were intended as such, is clear, since it is 
stated in the opinion that the provision for the filing of 
the statement referred to was not necessary to a determi- 
nation of that controversy. Regarding the question as an 
open one, we have examined it in the light of authority; 
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and our conclusion is that the filing of the statement con- 
templated by the charter of the city is in the nature of a 
condition precedent to the right to prosecute an action for 
damages, and is a material allegation in order to state a 
cause of action. The following may be cited in support 
of the view here stated, while we have in our examination 
observed no case in which a different rule is announced: 
Susenguth v. Rantoul, 48 Wis., 334; Benware v. Pine 
Valley, 53 Wis., 527; Sheel v. Appleton, 49 Wis., 125; 
Nichols v. Minneapolis, 30 Minn., 545; Ray v. St. Paul, 
44 Minn., 340; Low v. Windham, 75 Me., 113; Greenleaf 
v. Norridgwock, 82 Me., 62; Reining v. Buffalo, 102 N. Y., 
308; May v. Boston, 150 Mass., 517. 

It is true the right to recover for damage to private 
property in like cases is reserved by the constitution, but 
there is no doubt that the legislature may regulate the rem- 
edy and prescribe the forms to be observed in order to en- 
force that right. The only limitation upon the legislative 
authority is that the regulation must be reasonable and 
provided by general laws of uniform operation, 

Objection is made to the provision under consideration 
on the ground that it is an unreasonable restriction upon 
private rights, although there is no apparent ground for 
such an objection. In Plum »v. Fond du Lac, 51 Wis., 
. 898, the act requiring notice of the injury to be given 
within ninety days thereafter became a law twelve days 
after the injury was received, yet it was held applicable, 
and that the action would not lie, it not appearing that no- 
tice had been given. It was said that although the plaint- 
iff did not have the full statutory time within which to 
give notice, the ninety days allowed therefor did not ex- 
pire until long after the act had become a law; hence he 
could have complied with all of the conditions imposed 
thereby. It is said in the opinion that the act relates to 
the remedy merely and ‘“‘should be upheld and made oper- 
ative in all cases where it would not affect the subject-mat- 
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ter of the action, or interfere with vested rights either in 
suits or property;” while in Greenleaf v. Norridgwock, supra, 
the statute required notice to be given within fourteen days 
after the injury was received. It is said by Dixon, C. J., in 
Von Baumbach v. Bade, 9 Wis., 577*: “All the authorities 
agree that it is within the power of the legislature to re- 
peal, amend, cliange, or modify the laws governing proceed- 
ings in courts, both as to past and future contracts, so that 
they leave the parties a substantial remedy according to the 
course of justice as it existed at the time the contract was 
made.” And in State v, Hundhausen, 24 Wis., 199, it was 
held that an act requiring the holder of a tax certificate to 
give notice sixty days prior to his application for a deed 
was valid as to sales made before its passage, provided there 
was reasonable time after the law took effect within which 
to comply with its requirements. In the opinion it is said 
by Paine, J.: “The legislature, upon grounds of public 
policy, and for the purpose of better protecting the inter- 
ests of those having rights of redemption, required the 
holder of the certificate to notify the person in possession 
of the land, if any, of his intention to apply for the deed. 
This does not interfere at all with his rights under the con- 
tract. They are in nowise diminished. The rights of the 
owner of the land are in nowise enlarged. It is merely a 
new formality imposed upon grounds of public policy, and 
by observing which he secures all his rights unimpaired. 
This we do not think can be held to impair the obligation 
of the contract.” 

In our opinion the provision under consideration is a 
reasonable exercise of the legislative power, and consistent 
with the soundest public policy. It follows that the judg- 
ment should be reversed and the case remanded for further 
proceedings in the district court. 


REVERSED AND REMANDED. 
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MatTILDA DREESSEN vy. STATE OF NEBRASKA. 
FILED NoVEMBER 21, 1893. No. 5156, 


1. Homicide: Surriciency or EvipENcr. In order to sustain a 
conviction for a felony on purely circumstantial evidence the 
circumstances pointing to the guilt of the accused must be of so 
conclusive a character as to exclude every other reasonable hy- 
pothesis. 


It is not sufficient that the circumstances when 
considered together create a probability, although a strong one, 
of the guilt of the accused. 


: . To sustain a conviction for murder or manslaughter 
the corpus delicti must be established beyond a reasonable doubt; 
and where the circumstances relied on to prove that death was 
caused by the criminal act of a person other than the deceased are 
consistent with the theory that death was produced by natural 
causes, there is failure of proof, 


Evideuce examined, and Aeld not sufficient to ex- 
clude the hypothesis that death was produced by natural causes. 


_ Error to the district court for Cherry county. Tried 
below before Critss, J. 


J. Wesley Tucker, for plaintiff in error. 
George H. Hastings, Attorney General, for the state, 
Post, J. 


This was a prosecution against the plaintiff in error and 
her husband, George Dreessen, in the district court of Cherry 
county, for the murder of their son, Theodore Dreessen. A 
trial was had resulting in the acquittal of George Dreessen 
and a conviction of the plaintiff in error of the crime of 
manslaughter, which she now seeks to reverse by a petition 
in error addressed to this court. The information, omitting 
formal and introductory parts thereof, is as follows : 

“And that they, the said George Dreessen and Matilda 
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Dreessen, then and there unlawfully, purposely, feloniously, 
and of their deliberateand premeditated malice, did strike, 
beat, and kick the said Theodore Dreessen with their hands 
and feet in and upon the head, breast, back, neck, belly, 
and sides, and other parts of him, the said Theodore Drees- 
sen, and did then and there unlawfully, purposely, and of 
their deliberate and premeditated malice, cast and throw 
the said Theodore Dreessen down into and upon the floor 
and pound with great force and violence, with the intent 
aforesaid, thereby then and there giving to the said Theo- 
dore Dreessen theu and there, as well by the beating, strik- 
ing and kicking of him, the said Theodore Dreessen, in 
manner and form as aforesaid, as by the casting and throw- 
ing of him, the said Theodore Dreessen, down as aforesaid, 
one mortal wound and fracture in and upon the neck of 
him, the said Theodore Dreessen, to-wit, one fracture and 
separation of the fourth and fifth cervical vertebra, of 
which said mortal wound and fracture he, the said Theo- 
dore Dreessen, then and there died.” 

In view of the conclusion reached with respect to the 
sufficiency of the evidence to sustain the conviction, it is 
deemed unnecessary to examine in detail the several ques- 
tions discussed by counsel. It is sufficient to say that we 
find no error in the rulings of the district court during the 
trial, but we think the verdict should have been set aside 
on the ground that there was a failure of proof of the es- 
sential allegation of the information. The facts disclosed 
by the evidence of the state are substantially as follows: 
The plaintiff in error and her husband, George Dreessen, 
with their family of several children, resided at the time of 
the alleged killing on a farm, “or ranch,” as it is described 
by the witnesses, in Cherry county. They are evidently 
foreigners, apparently ignorant, and, judged by their treat- 
ment of the deceased, wanting in the regard and affection 
commonly felt by parents for their children. So far as the 
record discloses, the other children, including an elder 
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son and daughter, were humanely treated, but Theo- 
dore, the deceased, who was twelve years of age at the 
time of his death, was treated with unusual severity, 
and even cruelty, by both parents, and especially by 
the accused, his mother. It is in evidence that he was 
seldom permitted to eat with the family and was required 
to sleep during the severest weather in a sod addition to 
the family dwelling, in a box filled with straw; and his 
clothing was of the scantiest kind. According to the tes- 
timony of some of the witnesses, he was never known to 
have had a hat or other covering for his head, and is shown 
to have been the drudge of the family. On one occasion in 
the month of July, 1889, the deceased came into the house 
with some fuel, when his mother struck him a blow upon the 
head which felled him to the floor; at another time she 
kicked him so violently as to knock him down; and at 
other times she is shown to have slapped him in the face 
and on the head while he was engaged in carrying two 
buckets of water. At the time of his death both of his 
ears were deformed, which was caused, according to thie con- 
tention of the state, by freezing, on account of unnecessary 
exposure. On the 30th day of December, Mr. Corbett, 
who resides two miles distant, was sent for by the father, 
but arrived after the death of the deceased. At that time 
the body, which was still warm, was on a bed in the main 
part of the house, covered with a feather bed and blanket, 
and between the legs and at the feet were jugs of water. 
Referring to the condition of the body at that time the 
witness testified : 

Q. Did you pay any attention to his neck when he was 
moved ? 

A. Why, Mr. Dreessen took the pillow out from nnder 
his head when I was crossing hishands. I noticed his head 
went down. 

Q. What do you mean by his head went down? 

A. They were spreading him out. Mr. Dreessen took the 


378 NEBRASKA REPORTS. [Vou. 38 


Dreessen vy, State. 


pillow out from under his head, and I noticed that his head 
dropped rather quick. I think—I recollect he had a 

Q. Whereabouts did you notice the drop in his head,— 
in the neck? 

A. Yes, sir. 

Q. Can you tell the jury what part of the neck the drop 
was? 

A. No, sir. 

Q. You noticed it drop very quick. 

A. Yes, sir. 

Q. Describe it to the jury. Can you by motion? 

A. Idon’t know that Icould. It went down something 
like that. (Indicating.) 

Q. That was when you moved his legs down a little? 

A. No, sir; that was after we straightened his legs, 
THis father was at the head mostly. 

Q. Did you notice the condition of his neck and face? 

A. It was swollen. 

Q. Did you notice anything about the head? Was it 
covered or uncovered ? 

A. He had a towel tied around the head to keep the 
jaws up. 

Q. Tell the jury what it was. 

Witness: What the cloth was? 

Harrington: Yes. 

A. I couldn’t say what it was. I don’t know whether it 
was a towel or a piece of cotton cloth. 

Q. Can you tell the jury about how it was tied on, Mr. 
Corbett? 
A. Drawn up here and tied on the back of his head. 

* * * * * * 

Q. Did you notice his body and face and head? 
A. Yes, sir; some. I didn’t see his body ; that is, his 
extremity,—his limbs. 

Q. Tell the jury anything you noticed about them. 

A. I noticed he had some bruises on his face and hands. 


* 
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Q. Describe these bruises, one by one, now. 

A. He had a bruise across his nose, and he had one on 
his leg. I don’t know which leg it was, but there were 
three or four on his face. 

Q. What color had they ? 

A. They had a scab on them, probably three or four 
days old, possibly older. I didn’t see any fresh scabs on 
him at all. 

Q. Probably three or four days old, or something more, 
- in your opinion? 

A. Yes, sir. 

Q. Did you notice his hands? 

A. Yes, sir. 

Q. Well, describe them. 

A. He had some bruises on his hands and fingers that 
looked a good deal like the bruises on his face. 

Q. What was their appearance? Were they small or 
considerable size ? é 

A. They appeared to be bruises where he had struck 
himself or had been struck by some instrument, as a boy 
would very often have on his hands, 

Q. Well, now, low about the face? 

A. Well, as I stated before, he had some bruises on his 
face. He had one across the bridge of his. nose about a 
half an inch square. 

Q. About half an inch square? 

A. I should judge it was. 

On cross-examination the same witness testifies : 

Q. There was nothing unnatural about that, was there— 
about his head dropping ? 

A. It arrested my attention at the time, and I concluded 
that his neck being so much smaller than his head, it 
would naturally drop quick.. 

Q. A dead body, warm like that, his head naturally 
would drop down, wouldn’t it, if you take anything out 
from under it? 
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A. Be likely. 

Q. You didn’t observe anything about that head drop- 
ping or reeling around, anything more than would be 
common while the body was warm, did you? 

A. No, sir; I think not. 

Q. Mr. Corbett, you said in fixing this child, in 
straightening him out, his neck had swollen? 

A. Yes, sir. 

Q. Where was the swelling ? 

A. Around the neck, around his throat, and, as far as I 
saw, on his neck, and extended up to his cheek bones. 

Q. The swelling was here and on the sides, and extended 
up to the cheek bones? 

A. Yes, sir. 

Q. Did you look on the back part? 

A. No, sir. 

Q. Did you see any bruises or purple ring around his 
neck ? 

A. No, sir. 

Q. Nothing of the kind? 

A. No, sir. 

Mr, Zeller, another neighbor, saw the body the follow- 
ing morning and noticed the swollen condition of the neck. 
He also assisted to put the body in the coffin two days 
later, at which time it was rigid, but observed nothing pe- 
culiar about the neck or head, except the swelling above 
mentioned, 

Some three months after the body was buried it was ex- 
humed and carried twenty-five miles in afarm wagon, when 
it was removed from the coffin and an autopsy held under 
the direction of Dr. Holsclaw, one of the witnesses for the 
state. This witness testifies that he found on the body nu- 
merous scars, particularly on the back, face, and hands, 
extravasation of bloed in the muscles of the neck, and a 
dislocation of the neck between the fourth and fifth cervi- 
cal vertebrae; and states, as his opinion, that death was 
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caused by such dislocation. He states that decomposition 
had set in at the time of the examination; that the skin 
seemed to have suffered from decay, and the body was very 
offensive. He also testifies as follows : 

Q. What, in your judgment, was the cause of death? 

A. In my judgment the cause of death was the disloca- 
tion of those vertebras. 

Q. Would the moving of the body in the coffin produce 
the dislocation of those vertebres. 

A. Yes, sir; it is possible. . 

_ And on cross-examination he testifies as follows: 

Q. You said in your judgment the dislocation of those 
joints was caused by some violence? 

A. Yes, sir. 

Q. Might it not have been done in some other way? 

A. It is possible hauling the body all that distance. It 
is possible that it might have occurred after death. 

Q. Taking a body in a decomposed condition and such 
a.condition as this body was? 

A. Yes, sir. 

Q. Hauling it over that country, rough as it was, is it 
not possible ? 

A. I will say it is possible. I would not say it is prob- 
able. 

Q. Such a thing could be done—might be done? 

A. Yes, sir. 

George Dreessen, the father, testifies that the deceased was 
taken sick three days previous to his death with a swelling 
on the side of his neck ; that the first day it was not pain- 
ful, but that he was advised by the witness to remain in 
bed. The next day he again advised the deceased to stay 
in bed, which the latter did for a part of the time, but re- 
tired for the night without taking any nourishment. The 
next morning the witness went to the bed of the deceased, 
who, in response to an inquiry as to his condition, said he 
felt better, and soon afterward arose and dressed, and was 
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engaged as usual during the day attending to the fire and 
bringing water from the pump, but complaining of pain 
in his neck, and retired before supper. That evening the 
witness carried food to him after he had retired, but did 
not observe whether he ate of it or not. The witness’ ver- 
sion of what transpired the next day is best shown by his 
own language: “ Well, the next morning when I got up, 
I went into where we sleep. I waken first Christian, and 
I waken Mrs. Dreessen, and I waken Margaret. Then I 
built the fire, and after I built the fire I went to his bed, 
and when I came to his bed I said, ‘Theodore.’ He, per~ 
haps like all the boys, you had to call him three or four 
times; but he made a move, and after I called him three or 
four times he opened his eyes and kind of stretched himself, 
and he turned over this way. He laid on his side, and 
he turned over this way. Well, I said, ‘Theodore, are 
you awake?’ Well, he didn’t say anything, and, of course, 
I thought that because he opened his eyes and turned over, 
I went out into the kitchen again; and I went to make. 
the breakfast and help Mrs. Dreessen; and Christian 
went out and done the outside work; and after breakfast 
was ready I says, ‘Is Theodore up yet?’ and they says, 
‘nobody has seen him.’ Well, I went to his bed then, 
and he laid just the way he turned over. He laid on his. 
side and turned over this way; and I took my hand and 
touched his forehead, and his forehead was cold; and I went. 
into the house and I says, ‘I believe Theodore is seriously 
sick,’ and I says to Mrs. Dreessen and Margaret, and I and 
Mrs. Dreessen went up to his bed, and then I took the cover: 
off. He was covered up then. He had three blankets to. 
cover up with, and a big wagon sheet, twelve feet wide and 
sixteen feet long; then we lay him on top of these blankets, 
and after I had done that I felt under that. I seen that 
the skin of his body was cold all over. I felt down his. 
limbs, and after that I placed this cover back, and we carried 
out some more heavy blankets laid in bed with him, and I 
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says, ‘Christian, you had better eat, and saddle the pony,’ 
and Ayers down there, I think he is kind of a doctor; 
‘and you had better go down to Ayers and ask him if 
he won’t be so kind to come; Theodore was sick; he was 
cold where his skin was;’ and he eat a bite and took the 
pony and went away to Ayers, and I says, ‘Christian, we 
are running back and forth, and we keep the door open and 
every once in a while,’ I says, ‘we had better take him up- 
stairs ;’ and we take the blankets hold of here by the feet, 
and I at the head, and we take him upstairs, and Mrs. 
Dreessen came up, and we Jaid him there in the bed, and 
I says, ‘you had better get some warm water and jugs of hot 
water, and we will Jay them, one at his head and one at his 
feet; and we will warm some blankets and wrap them 
around him;’ and he Jaid there, and I staid with him part 
of the time, and Mrs, Dreessen warmed blankets and we 
kept warm blankets around him for quite a while, until we 
look out of the window. The boy had to come back from 
the southwest way, that was the way towards Ayers. I 
looked down and the boy didn’t come back, and nobody was 
coming. At last I see the boy coming across lots in the 
valley, perhaps eighty rods away. This valley is about 
half a mile away. Margaret, my daughter, was upstairs. 
with me tending the boy, and I went down stairs to meet 
Christian coming back from Ayers; and I says to Margaret 
to see to Theodore, and I went down stairs, and the boy 
don’t come to the house; and IJ says, ‘where is Ayers?’ and 
he says, ‘Ayers don’t have time to come, but he gave me a 
bottle of medicine.’ It was a patent medicine. I told him if 
Ayers couldn’t come to stop at Mr. Corbett’s to request Mr. 
and Mrs. Corbett to come over; and I says, ‘what did Mr. 
Corbett say?’ Well, the boy answered me, Mr. Corbett 
didn’t know anything about sickness, and I says, ‘you just 
start back as quick as possible and tell Mr. -Corbett he has 
to come.’ He started off on horseback on the run and I 
went back in the house, and that time I got in the house 
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Margaret came down stairs and says, ‘papa, Theodore got 
blisters before his mouth,’ and I run upstairs, I listened. 
with my ears this way a little while, and his breath was 
gone.” 

Q. Who is Margaret that you speak of? 

A. That is my daughter. 

Q. Where had she been? 

A. Upstairs with Theodore. 

Q,. How came she to be there? 

A. Ileft her there. | 

Q. What directions did you give her? ° 

A. To stay with Theodore there while I go down to 
meet Christian. 

Q. And she come down running, telling you that some- 
thing was wrong with his mouth? = 

A. Yes, sir; some blisters was running out of his mouth. 

Q. What condition did you find him in? 

A. He was dead. 

Q. About his mouth, how was that? 

A. There was some matter and blood mixed running 
out of his mouth; and when I got up I put my hand 
under his neck and cheek to rest him up. 

Q. That was the night before? 

A. No; that morning when he died. 

Q. What time was it in the morning when he died ? 

A. We have no clock running at that time. I judge it 
must have been between 12 and 1 o’clock. It might have 
been 1 o’clock. 

His explanation of the scar on the nose of the deceased 
is that two or three months previous, while the latter was 
assisting to clean the room in which he slept, he was struck 
by a hoe which fell from overhead and inflicted a wound, 
which had not healed. His explanation of the other scars 
and sores upon the body is that they were caused by disease 
of the skin. He admits that the deceased was scantily and 
sometimes insufficiently clad, but says he was unable to 
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better provide for him, and that, taking into consideration 
the services required of him, he wasas well provided for as 
the other children. He is in the main corroborated by the 
plaintiff in error, and also by Margaret, the daughter to 
whom he refers. The last named witness, after testifying 
that she was with her brother when he died, proceeds : 

Q. What direction did your father give you just before 
he did die? 
. You mean what he told me to do? 
Yes. 
. He told me to warm blankets and see to him. 
. To see to him? 
. Yes, sir, 
. Where did your father go just then? 
He was up there too. 
. Did he not go away from there and leave you there 
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oe ; when they sent Christian to Ayres he come back. 
. Then when Christian returned from some place, what 
your father do or say? 
He was going out to see if that man was come, 
What did he tell you when he started out? 
He told me to stay by there? 
To do what? 
He didn’t tell me to do anything. 
. dust to stay in the room with Theodore? 
Yes, sir. 
. Was Theodore living at that amet 
. Yes, sir, 
. Now, tell those men there wists at the time your 
father started down to meet your brother Christian, and 
left that room in which Theodore was—now you tell them 
whether or not Theodore 1 was living. 

_A, Yes, sir. 

Q,. He was alive? 

A. Yes, sir. 
29 
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. How long was it until your father came back again ? 
. It was about a few minutes, 

. How many, ten or twelve? 

. No, I don’t think. I guess five or six. 

. What caused him to go back? 

. I told him Theodore died. , 

You come and told him your brother Theodore had 
died and he run back; is that right? 

A. Yes, sir. 

Q. Was you there during that day? 

A. At home, I was all day. 

Q. Do you remember when Theodore was brought out 
from the sod building and put in the bed upstairs? 

A. Yes, I remember that. 

Q. Now, at that time was he dead or alive? 

A. He was alive. 

Q. Did you see your father and mother on that day? 
Was you up in the room pretty nearly all the time? 

A. Yes, sir. 

Q. Did you see them on that day beat, kick, and hit 
Theodore on the head, and on the arms, and on his back 
and on his belly, and take him up and throw him on the 
floor and on the ground? 

A. No. 

Q. Did they do such a thing that day? 

A. No. 

Q. What time in the morning did they bring him up 
from that sod building? 

A. It was before breakfast. 

Q- What time was breakfast? Seven or eight o’clock? 

A. I guess so. 

Q. Was Theodore ever down from upstairs until after 
he was dead, after he had been taken up that morning? 
From the time that Theodore was taken up on the morn- 
ing that he died, was he down stairs until after he died ? 

A. No. 


Or PPoro 
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For the purpose of impeaching this witness the state 
produced the sheriff, who testified that she had stated on 
her examination before him, while conducting an inquest as 
acting coroner, that she did not see the deceased upstairs 
the day of his death until after her father had gone away. 

Mr. Marsh testifies that he dressed the body of the de- 
ceased before it was entirely cold, and afterwards assisted 
in placing it in the coffin; that the left side of the neck was 
swollen and discolored, but he did not observe that it was 
discolored elsewhere, nor was there anything peculiar about , 
the neck or head. An attempt was made to impeach this 
witness, which was not entirely successful, in view of the 
fact that as to all material facts he is strongly corroborated 
by the state’s witnesses, Corbett and Zeller. 

In determining the effect of the foregoing evidence it 
should be borne in mind that the information contains a 
specific charge of murder, as it is therein alleged that death 
was caused by the dislocation of cervical vertebra, or, re- 
jecting the technical terms, by the breaking of the neck of 
the deceased. In the brief of the state it is said: “ No tes- 
timony was offered at the trial directly bearing upon the 
matter of the injury to the neck. The conclusion as to 
that matter must be drawn from the facts and circumstances 
surrounding the case.” And we may add that the only 
evidence tending to prove that death was produced by the 
alleged fracture is the testimony of Dr. Holsclaw. It may 
be admitted that his testimony is sufficient to create a strong 
probability of the correctness of the theory of the state; 
but it is certainly not of that convincing character which 
may be said to exclude every other hypothesis, and which 
is required to sustain a conviction upon purely circumstan- 
tial evidence. (See Casey v. State, 20 Neb., 138, and au- 
thorities cited.) Assuming that the witness discovered a 
dislocation of the bones of the neck, the theory that it 
may have been caused by the removal of the body ina 
wagon twenty-five miles, when so decomposed as to be dis- 
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colored and exceedingly offensive, is, to say the least, a rea- 
sonable one. If we reject all of the evidence for the ac- 
cused, still his conclusion that the discolored condition of 
the neck was produced by extravasation of blood before 
death is insufficient to exclude the theory that it was pro- 
duced by natural causes; and that theory is strongly sup- 
ported by the fact that the body remained in the house of 
the accused three days after death, and was during that time 
inspected by at least three of the neighbors, who failed to 
- note any circumstance tending to sustain the contention of 
the state. The claim of the accused is that the appearance 
of the neck of the deceased was caused by inflammation be- 
fore death, which interfered with the circulation and pro- 
duced the swelling and discoloration of the skin. That 
contention is sustained by the testimony of Corbett and 
Marsh, who observed the swollen condition of the neck and 
extending up to the cheek bone while the body was still 
warm, and also by Zeller, who observed the same thing after 
rigor mortis had setin. No attempt was made by the state 
to explain that condition by showing that it occurred after 
‘death or that it might have been caused by dislocation of 
the neck. 

We are satisfied, after a careful examination of the entire 
record, that the state has failed to establish the corpus delicti, 
and that the judgment of the district court should be re- 
versed. It must be confessed that the conclusion reached 

‘upon the reading of the record for the first time was that 
the verdict of mauslaughter was fully justified by the evi- 
dence, on the ground that the death of the deceased boy 
was the proximate result of long continued neglect, depri- 
vation, and exposure by the accused, which is barely out- 
lined in the statement given above, and in character so un- 
like that of a mother as to almost challenge belief. Had 
the charge been manslaughter, aud in the form contem- 
plated by statute (Criminal Code, sec. 425), it is probable 
that the judgment might be sustained. It is apparent, 
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however, from a careful reading of the information, that 
evidence of cruelty toward the deceased was received for 
the purpose of proving malice only, and is therefore im- 
material, except so far as it tends to establish the charge of 
killing by the particular means alleged. For the reason 
that there is a fatal variance between the proofs and the 
information the judgment of conviction is 


REVERSED. 


Dixon County v. Hues BEARDSHEAR, 
FILED NovVEMBER 21, 1893. No. 5323. 


Voluntary Payment of Illegal Taxes: Recovery. Where 
one pays an illegal demand for taxes with full knowledge of the’ 
facts which render such demand illegal, without any urgent ne- 
cessity therefor, such as the threatened immediate seizure or sale. 
of his property, such payment will be deemed voluntary and 
cannot be recovered in an action at law. 


Ernor from the district court of Dixon county. Tried 
below before Norris, J. 


J. J. MeCarthy, for plaintiff in error. 
A. G. Kingsbury, contra. 


Post, J. 


The defendant in error recovered judgment against 
Dixon county, in the district court for said county, on the 
24th day of November, 1891, for the sum of $140.18 and 
costs, which we are asked to reverse for reasons which will 
be hereafter noticed. 

In the petition of the plaintiff below it is alleged that he 
was, on the 2d day of December, 1885, the owner of eighty 
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acres of land in said county, which is fully described, and 
had paid and satisfied all taxes previously assessed against 
the same; that on the day last named he learned that his 
said land had been sold for taxes claimed to be delinquent 
for previous years, and offered to redeem the same from 
such sale, when he was informed by the county treasurer 
that one forty-acre tract thereof only had been sold, where- 
upon he paid to said treasurer the sum of $8.77 to redeem 
said land from such pretended sale; that on the 4th day of 
January, 1886, the said treasurer, in fraud of the rights of 
the plaintiff, executed and delivered to one Jones a deed for 
all of said land, including the forty acres previously redeemed 
by him; that on the 24th day of August, 1886, in order to 
remove the cloud upon his title by reason of the aforesaid 
treasurer’s deed, he was compelled to, and did, pay to said 
Jones, the grantee named therein, the sum of $67, and on 
the 12th day of March, 1887, he was compelled to bring an 
action against said Jones in the district court of the defend- 
ant county to remove said cloud from his title, in which it 
was found that he had fully paid all taxes for the years 
named in the said deed, and a decree entered in accordance 
with the proofs of his petition, except that he was taxed 
with the costs of said action, amounting to $3.35, which he 
has paid in full; and that in addition thereto he was com- 
pelled to pay the sum of $15 as attorney’s fees. It is fur- 
ther alleged “that on the 29th day of December, 1891, he 
’ paid to the treasurer of said county for said defendant a 
personal tax for that year amounting to $1.90 when paid; 
that he had before that time paid the said tax to the treas- 
urer of said county, but the treasurer thereof illegally and 
wrongfully claimed that said tax had not been paid and 
compelled him to pay the same a second time, as before 
said.” He asks judgment for the amount of the above 
payments, with interest. ITlis claim more fully appears 
from the following statement attached to the petition : 


Vor. 38] SEPTEMBER TERM, 1893. 391 


Dixon County v. Beardshear. 


Tue County or Drxon, 
In account with H. BearpsHrar, Dr. 
December 2, 1885, paid county treasurer for re- 


demption certificate...........ccsceceseveeesesces $8 77 
Interest to July 12, 1889...........ccesessecsesees 317 
August 24, 1886, give H. B. Dewitt, for J. W. 
Jones’ tax title......... cg sb Waeeccccesdeusieduswss 67 00 
Interest to July 12, 1889...........:cessseeeeeeeee 19 39 
March 12, 1887, paid docket fee, $2; March 19, 
sheriff’s fee, 85 cents ....... sideduesecawoasegeore 2 85 
Interest to July 12, 1889........sceccesececesevees 66 
April 4, 1888, paid attorney fee .............cc20008 15 00 
Interest to July 12, 1889..........2... cesses ees 1 91 
December 5, 1888, paid for copy of district 
Court decision ........sservescsceesees ante ee cece 50 
December 29, 1881, paid personal property tax 
that I had paid the same year ....... eiiesteases 1 90 


Interest to July 12, 1889..........ccsceesscceseees 1 33 
TOtal ccissscsezevaiad sasacta davensseetenetsiescas $122 58 

To the petition a demurrer was interposed and overruled ; 
to which ruling the county excepted and refused to plead 
further, whereupon judgment was entered for the plaintiff 
therein for the full amount claimed. The ground of the 
demurrer is that the payments alleged were voluntary and 
made without threat of seizure or sale of the property of 
the defendant in error to satisfy the taxes in question. 
That position of the county is certainly in accord with de- 
cisions in this state. (See Foster v. Pierce County, 15 Neb., 
48 ; Welton v. Merrick County, 16 Neb., 88; Baker v. City 
of Fairbury, 33 Neb., 674.) And we understand the 
rulings of this court to be in harmony with the great ma- 
jority of cases in the state and federal courts. For instance, 
in Union P. R. Co. v. Dodge County, 98 U. S., 541, 


* which involved a construction of the revenue law of this 


state, Chief Justice Waite observes that the law is correctly 
stated in the following quotations from Wabaunsee County 
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v, Walker, 8 Kan., 431: “ Where-a party pays an illegal 
demand with a full knowledge of all the facts which ren- 
der such demand illegal, without an immediate and urgent 
necessity therefor, or unless to release his person or prop- 
erty from detention, or to prevent an immediate seizure of 
his person or property, such payment must be deemed 
voluntary and cannot be recovered back; and the fact that 
the party at the time of making the payment files a written 
protest does not make the payment involuntary.” (See also 
Ligonier v. Ackerman, 46 Ind., 552; Morris v. Mayor, 5 
Gill [Md.], 244; Goddard v. Seymour, 30 Conu., 394; 
Garrigan v. Knight, 47 Ia., 525; Powell v. St. Oroix County, 
46 Wis., 210.) The money sued for having been volun- 
tarily paid, within the meaning of the authorities cited, it 
follows that it cannot be recovered from the county, and 
that the judgment of the district court should be 


REVERSED, 


Joun P. WaGNneR V. WILLIAM STEFFIN ET AL. 
FILED NOVEMBER 21, 1893. No. 5039. 


1, Sale: Lizn or UNRECORDED CHATTEL MortTGAGE: NOTICE. 
One who purchases personal property with knowledge of a prior, 
unrecorded mortgage thereon, takes subject to the lien created 
by such mortgage. 


2. Evidence examined, and held to sustain the finding that the 
plaintiff, who claims under a bill of sale of personal property, 
had actual notice of a prior, unrecorded mortgage thereon. 


Error from the district court of Gage county. Tried 
below before APPELGET, J. 


Griggs, Rinaker & Bibb, for plaintiff in error. 
George A. Murphy, contra. 
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Post, J. 


The controversy in this case involves the proceeds of 
a crop of corn raised in the year 1888 by Eckel, a tenant 
of one Charles Stoll, on a farm owned by the latter in Gage 
county. The plaintiff claims under a bill ofsale executed by 
Eckel October 30, 1888, and filed for record November 10, 
following, while the defendants rely on the title of Stoll 
through an unrecorded written lease executed by the latter 
and Eckel May 15, 1888, in which it is provided that he, 
Stoll, shall have a lien on all crops grown on said prem- 
ises to secure the stipulated rental, viz., $250, on or before 
December 1, 1888, with power “to enforce the same as 
though he had a chattel mortgage with power of sale.” 
Subsequent to the execution of the mortgage above de- 
scribed Eckel gathered the corn and delivered it to the de- 
fendants, with the consent of the plaintiff. After the 
delivery of the corn payment therefor was demanded by 
both the plaintiff and Stoll. Defendants elected to pay the 
money to Stoll on the ground that the latter was entitled 
to priority by virtue of his contract with Eckel, and accord- 
ingly refused to account to the plaintiff. 

The first contention of the plaintiff is that he is entitled 
to priority as against the unrecorded lien of Stoll without 
regard to the question of notice. In that view we cannot 
concur. Prior decisions of this court have been uniformly 
to the effect that the provision relied upon (sec. 14, ch. 32, 
Comp. Stats.) does not apply where the party seeking its 
protection is shown to have purchased with actual notice of 
a prior unrecorded mortgage, (See Conchman v. Wright, 
8 Neb., 1; Gillespie v. Brown, 16 Neb., 461; Earle v. 
Burch, 21 Neb., 702; Railsback v. Patton, 34 Neb., 490.) 
As said in Gillespie v. Brown, the provision for the filing 
of a chattel] mortgage was designed to give notice to the 
world of the liens thus created, together with the amount, 
terms, and conditions thereof, and not for the protection of 
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purchasers who took with actual notice of all that the rec- 
ord would impart. , 

The only other question is the sufficiency of the evidence 
to show actual notice by plaintiff of Stoll’s lien. There 
is a sharp conflict in the proof on that point. The agent 

‘for Mr. Stoll testifies positively that he personally notified 
plaintiff of the prior lien on the corn, while ‘the latter as 
positively denies the notice. That issue was fairly sub- 
mitted to the jury, and its finding is conclusive upon us, 
The judgment of the district court is 


AFFIRMED. 


Emit ScHRIDER v. WILLIAM TIGHE, SHERIFF, 
FILED NOVEMBER 21, 1893. No. 5299. 


Fraudulent Conveyances: CHATTEL MORTGAGES: QUESTION 
FOR JuRY. The sole question presented in this case is, whether 
or not, as against existing creditors, a chattel mortgage made by 
& judgment defendant to plaintiff in error was fraudulent. The 
verdict of the jury, supported by competent evidence, is conclu- 
sive of that question as one of fact. 


Error from the district court of Cass county. Tried 
below before CHAPMAN, J. 


The opinion contains a statement of the case. 


H. D. Travis, for plaintiff in error: 


Though a chattel mortgage, absolute in form and given 
for a definite sum as being due from the mortgagor, was in 
fact given only to indemnify the mortgagee against liability 
as joint maker with the mortgagor on certain notes, yet this 
would not invalidate the mortgage, if in fact a bona fide 
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liability existed upon such notes. (Warren v. His Oreditors, 
28 Pac. Rep. [Wash.], 257.) 

The evidence of fraud given upon the trial cannot be 
taken to affect or impair the title of the grantee, Schrider. 
(Sloan v. Coburn, 26 Neb., 609; Williams v. Hikenberry, 
25 Neb., 721.) 

A pre-existing debt already due is a good consideration 
for a chattel mortgage, and protects the mortgagee to the 
same extent as a new consideration. (Turner v. Killian, 12 
Neb., 580.) 

There is no presumption in this case that there was no 
consideration for the mortgage. (Forbes v. Mc Coy, 15 Neb., 
632; Grimes v. Sherman, 25 Neb., 843.) 


John A. Davies, contra: 


Fraud in such cases is a question of fact for the jury, and 
its verdict will not be disturbed unless clearly wrong. (Sec. 
1802, Con. Stats.; Sycamore Marsh Harvester Co. v. 
Grundrad, 16 Neb., 537, and cases cited.) 


Ryay, C. 


All essential facts and the sole question involved in this 
case are stated in the brief of plaintiff in error in the fol- 
lowing language: ‘‘This is an action in replevin brought 
by Emil Schrider to obtain the possession of a quantity of 
ice, upon which he held a subsisting mortgage at the time 
the property was replevied, which mortgage was dated the 
16th day of May, 1891, and filed in the county clerk’s office 
on the 20th day of May, 1891. This mortgage was given by 
Charles F. Grothe and Etta 8. Grothe to secure two notes 
to the First National Bank of Weeping Water; one for 
$225, another for $250; the one payable June 26, 1891, 
and the other payable July 24, 1891, and to secure the 
sum of $15 due said Schrider from the Grothes. Mr. 
Schrider had signed the aforesaid notes as surety to the 
‘bank, and at the time of the trial of this case in the dis- 
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trict court had paid both of these notes. The jury found 
in favor of the sheriff, the defendant, but found the value 
of the property to be only $100, thus finding that the 
mortgage was void. There is only one proposition in this 
case, that is, was the mortgage executed by Etta S. Grothe 
and Charles F. Grothe on the 16th day of May, 1891, 
covering the ice in question and delivered to Emil Schrider, 
a valid mortgage?” Consistently with the above statement, 
no question, other than as stated, is urged in this court by 
the plaintiff in error. 

Section 20, chapter 32, Compiled Statutes, provides that 
“the question of fraudulent intent in all cases arising 
under the provisions of this chapter shall be deemed a ques- 
tion of fact, and not of law,” ete. The existence of facts 
showing a fraudulent intent in’ respect of conveyances al- 
leged to be fraudulent must be determined by the jury. 
(Fitzgerald v. Meyer, 25 Neb., 77; Connelly v. Edgerton, 22 
Neb., 82; Davis v. Scott, 22 Neb., 154; Sonnenschein v. 
Bartels, 37 Neb., 592, filed this term.) The verdict of the 
jury in this case, therefore, settles as a fact the only contro- 
versy in respect of which argument has been made; and the 
evidence, upon examination, being found ample to justify 
such verdict, the judgment of the district court is 


AFFIRMED. 


Hiram A, WATERMAN ET AL., APPELLEES, V. Harry B. 
Srout, ImpLEADED wirH GEoRGE W. HoLpREGE 
ET AL., APPELLANTS. 


FILED NOVEMBER 21, 1893. No. 5216. 
1. Mechanics’ Liens: Contract By TENANT FoR LABOR AND 


MATERIAL. The mechanie’s lien law requires that a contract 
for material, labor, etc., for the improvement of real property, 


Vou. 38] SEPTEMBER TERM, 1893. 397 


Waterman v. Stout. 


shall be made with the owner thereof or his agent, A tenant, 
as such, has no power to contract for labor or material so as to 
affect with a mechanic’s lien the real property leased to him. 


2. 


: TITLE TO Property: NoTice. A person furnishing ma- 
terial for an improvement on real estate must take notice of the 
interest and title in the premises of the person with whom he 
contracted as shown by the public record, as his lien for labor 
and material, aside from the improvement itself, attaches only 
to such interest. Henry & Coatsworth Co. v. Fisherdick, Admr., 37 
Neb., 207.) 


APPEAL from the district court of Cass county. Heard 
below before CHAPMAN, J. 


The facts are stated in the opinion. 


Beeson & Root, for appellants : 


It is not claimed the owner of the fee ever authorized 
the building of the structures, or even knew they were 
constructed. No lien, therefore, attached. (Sec. 1, ch. 54, 
Comp. Stats.; Stevens v. Lincoln, 114 Mass., 478.) 

The lien could not attach to a greater interest than the 
lessee had in the premises. (Breed v. Nagle, 46 Ga., 112; 
Harman v. Allen, 11 Ga., 45; Ombony v, Jones, 19 N. Y., 
234; Knapp v. Brown, 45 N. Y., 207.) 

There being no privity of contract between the landlord 
and his tenant, no agency between them claimed or proved, 
and nothing pleaded or proved to create an estoppel, any 
lien plaintiffs might have would expire as against the 
premises or any fixtures thereon with the expiration of the 
tenant’s term. The tenant could not, after the expiration 
of his tenancy, have removed any out-buildings from the 
premises, and plaintiffs would be in no better position than 
the tenant with whom alone they made a contract, and 
against whom they claim judgment. (Bradford v. Higgins, 
81 Neb., 192; Friedlander v. Ryder, 30 Neb., 783.) 


.. dé. H, Haldeman, contra, 
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Ryay, C. 


On January 30, 1889, H. A. Waterman & Son filed in 
the district court of Cass county, Nebraska, their petition, 
in which they made the following allegations: 

“1, The plaintiffs complain and allege that on or about 
the 1st day of November, 1887, the plaintiffs entered into 
an oral contract with the defendant Harry B. Stout to 
furnish him lumber of different kinds and boards, lime 
and building materials, which lumber and materials are fully 
described in the schedule hereto attached, marked Exhibit 
‘A,’ and is made a part hereof, for the erection of a granary 
and stable and out-buildings on ‘the west half, southeast 
quarter of section thirteen ‘(13), township twelve (12), 
range eleven (11), in Cass county, Nebraska. 

“2, In pursuance of said contract the plaintiff furnished 
said lumber and materials described herein for the erection 
of said buildings above and herein described on or between 
the said lst day of November and the 1st day of Decem- 
ber, 1887, for the total sum of $168.28. 

“3, The defendant, at the time the plaintiffs furnished 
said lumber and material, was in possession and occupying 
said lands and tenements above described, and had some 
interest and right of possession by lease or otherwise, by, 
from, and through his co-defendant William H. B. Stout, 
who was then the owner in fee-simple of said premises. 

“4, On the 23d day of February, 1888, and within four 
months from the time of furnishing said material, the 
plaintiffs made an account in writing of the items of said 
materials furnished the defendant under said contract, and 
after making oath thereto as required by law, filed the 
same in the clerk’s office of Cass county, and thereby 
claimed and have a mechanic’s lien therefor upon said 
Jands and appurtenances and improvements thereon to se- 
cure the debt by said contract made. , 

‘5. The sum of $168.28 with interest from the 30th 
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day of November, 1887, now remains due and unpaid om 
said account. * * * 

“7. That there appears of record in the office of the 
register of deeds of the county of Cass and state of Ne- 
braska, a deed dated the 27th day of December, 1888, pur- 
porting to sell and convey said real estate to R. C. Cush- 
ing, George W. Holdrege, and L. H. Tower, which deed 
appears to have been signed and acknowledged by said 
defendant William H. B. Stout and Laura A. Stout, his. 
wife.” 

In the ninth paragraph of their petition the plaintiffs. 
alleged that R. C. Cushing, George W. Holdrege, and L. 
H. Tower, if they did purchase said premises from their 
co-defendant Stout, held the same subject to the rights, 
equities, and lien of the plaintiffs herein. The prayer of 
the petition was for judgment against the defendants for- 
the sum of $168.28, with interest from November 30,. 
1887, and that said premises might be sold to pay and 
satisfy the lien and debt due plaintiffs; and that if the 
same should not be sold. as upon execution, or if the title. 
should be defective, then that said premises be leased as 
provided by law, and the proceeds of the rent applied to- 
the payment of plaintiffs’ lien; that Harry B. Stout be 
adjudged to have had, when the debt was contracted and 
the contract made to furnish the material, an equitable 
right, title, and interest in and to the lands; that said R. 
C. Cushing, George W. Holdrege, and L. H. Tower be ad- 
judged to have no title or interest in said lands superior to 
the plaintiffs. Following this there was a general prayer 
‘for equitable relief. 

To this petition there was filed on March 11, 1889, the 
demurrer of William H. B. Stout on the following grounds, 
as therein stated: “ Comes now the defendant William H. 
B. Stout, separately for himself only, and demurs to the 
petition filed by the plaintiffs herein, for the reason that said 
petition does not on its face state facts sufficient to consti- 
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tute a cause of action against this defendant and in favor 
of plaintiffs.’ This demurrer was sustained, and there- 
upon, as to William H. B. Stout, the plaintiffs dismissed 
their action. 

In due time Harry B. Stout answered, denying the al- 
leged sale and the furnishing of the material to him, as 
well as the alleged contract with him in respect thereof. 
He also denied the alleged filing of the claim for a lien, 
as well as the existence of the balance due frem him to the 
plaintiffs. R.C. Cushing, George W. Holdrege, and L. 
H. Tower by their answer, in effect, denied each averment 
of the petition above recited, and alleged that plaintiffs 
never at any time filed a mechanic’s lien upon the land in 
question, and averred that these last named answering de- 
fendants purchased said land without any notice of any 
mechanic’s lien upon said premises, for a good and valuable 
consideration, long before the commencement of the suit. 
This answer ended with a prayer that the cause be dis- 
missed, and that the therein answering defendants might 
have proper equitable relief. The averments of new mat- 
ter in the several answers were denied by reply of plaintiffs. 

On the trial there was offered in evidence the sworn 
statement for a mechanic’s lien, the indorsement upon which 
showed it to have been filed February 23, 1888. This, as 
well as the itemized statement of account by which it was 
accompanied, showed the material therein described to have 
been furnished defendant Harry B. Stout; and the lien 
claimed in respect of the land described in the petition was 
also as against Harry B. Stout. The material, as shown 
by the statement of account filed for the purpose of ob- 
taining a lien, was furnished in the month of November, 
1887. There was oral evidence that H. B. Stout had ad- 
mitted after the commencement of the action that the afore- 
said account was all right and had promised to pay it. 
There was then offered in evidence the following stipula- 
tion, the title being omitted: “The defendants George W. 
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Holdrege, R. C. Cushing, and L. H. Tower admit that 
their co-defendant, Harry B. Stout, purchased the material 
of plaintiffs as set out in their petition, and for the purpose 
therein stated; that there is due from their co-defendant, 
Harry B. Stout, to the plaintiffs the sum of $168.28, with 
interest thereon from the 30th day of November, 1887; 
that at the time said indebtedness was contracted with the 
said Harry B. Stout, he was occupying the premises de- 
scribed in the above entitled cause as the tenant of William 
H. B. Stout, who at that time, and during said occupancy 
by said Harry B. Stout, was the owner in fee of said prem- 
ises; and that said William H. B. Stout was the owner of 
said premises from the lst day of November, 1887, until 
the mouth of December, 1888. The defendant Harry B, 
Stout admits that he purchased the materials set out in 
plaintiffs’ petition as therein alleged and for the purpose: 
therein stated, and that the amount claimed in plaintiffs’ 
petition against him is correct and a just debt by him owing ° 
to said plaintiffs, and that the same is wholly unpaid.” 
This stipulation was signed by the parties defendant therein 
named. Following this there was introduced this stipula- 
tion: “The plaintiffs admit that the defendants R. C. Cush- 
ing, George W. Holdrege, and L. H. Tower are bona fide 
purchasers, for a valuable consideration, of the premises de- 
scribed in the petition of plaintiffs; that they purchased 
the same in December, 1888, and that they purchased the 
same without any actual notice of the mechanic’s lien 
claimed on said premises by plaintiffs other than such con- 
structive notice as the records of the register of deeds of 
Cass county would impart to them.” This stipulation was 
signed by the plaintiffs by their attorney. There was no 
other evidence offered than that above described. 

The petition alleged that the material furnished for mak- 
ing the improvements on the premises therein described was 
furnished pursuant to an oral contract with Harry B. Stout, 
who, as the petition alleged, was, at the time the material 


30 
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was furnished, in possession of and occupying said lands 
and tenements, and had some interest and right of posses- 
sion as to the same by virtue of a lease or otherwise by, 
from, or through William H. B. Stout, who was the owner 
in fee of said premises. 

Section 1, chapter 54, Compiled Statutes, requires that 
a contract for material, to entitle to a lien, shall be made 
with the owner of the land whereon the improvement is 
to be made, or with his agent. It in no way countenances 
the right to base a lien upon a contract with a tenant, 
though he may be in possession of the premises. To al- 
low a mere tenant to incumber land for its improvement 
would be extremely dangerous to the rights of the Jandlord, 
and in case of a long-time lease, would place it within the 
power of the tenant to make his holding extremely valua- 
ble. A party who furnishes material or labor for improve- 
ments to be made upon real property can only have a lien 
’ declared effective as against such interest in the property 
improved as the person purchasing the material is vested 
with. (Henry & Coatsworth Co. v. Fisherdick, Admr., 37 
Neb., 207.) While the stipulation afforded evidence that 
the material was furnished to Harry B. Stout for the pur- 
poses stated in the petition, there is no evidence whatever 
that any erection or improvement was ever made therewith 
upon the real property of William H. B. Stout, of which 
Harry B.Stout was in possession. There was no warrant, 
therefore, neither in the averments of the petition, nor the 
proofs adduced, for enforcing a lien against the real prop- 
erty described in said petition as against the owner or his 
grantees. In so far as there was a personal judgment 
against Harry B. Stout, the decree was supported by the 
evidence, and will not be disturbed, but in other respects 
the judgment of the district court is reversed, and in this 
court a decree will accordingly be entered. 


DECREE ACCORDINGLY. 
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Davin R. Busy Et au. v. BANK oF COMMERCE. 
FILED NOVEMBER 21, 1893. No. 5175, 


1, An amendment of an answer to meet the proofs was prop- 
erly refused when such amendment, taken in connection with 
the other averments of the answer, even if clearly proved, con- 
stituted no defense. 


2. Motion for Now Trial: PresupiceE oF JUDGE: EVIDENCE. 
Where a motion for a new trial was predicated upon the alleged 
prejudice of the judge to whom a trial of the cause had been 
had, it was not error to overrule said motion when there was 
no proof to support its allegations, 


3 Trial in County Court: WITHHOLDING JupDGMENT: Harm- 
LESS Error: REVIEW. After introduction of the evidence, 
the case was taken under advisement for four days by the county 
judge to whom it had been tried, and on the fourth day the de- 
fendants appeared and moved for leave to amend their answer 
to conform to the proofs; and it appearing that the note upon 
which the suit had been brought could not be found, the parties 
stipulated that a copy should be used in evidence. Held, That 
even if it was error to withhold judgment for four days, the 
above facts show that the case was not finally submitted for 
judgment until the fourth day, being that upon which judg- 
ment was rendered. 


Error from the district court of Johnson county. Tried 
below before BRoaDy, J. 


The opinion contains a statement of the case. 


A. M. Appelget, for plaintiffs in error : 


It waserror to overrule the motion for leave to amend 
defendants’ answer. (Sec. 14, ch. 32, Comp. Stats.; Loeb v. 
Millner, 21 Neb., 392.) 

The county court is controlled by the same law in the en- 
tering of judgments as is a justice of the peace, and must 
render judgment within four days from the time of trial. 
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(Sec. 1002, Code; Cox v. Tyler, 6 Neb., 297; State v. Smith, 
11 Neb., 289; Vaughn v. O’ Conner, 12 Neb., 478.) 


I. C. Chapman and B. F. Perkins, contra, 


Ryay, C. 


On the 7th day of December, 1889, Ross & Bush ex- 
ecuted and delivered to the Bank of Commerce, of Hem- 
ingford, Nebraska, their promissory note for $1,596.41, 
payable January 7, 1890. To secure payment of this 
note the makers thereof made a chattel mortgage contem- 
poraneously with the making of the note. Default was 
made in the payment of the note, and the mortgage was 
foreclosed, leaving unpaid after the sale of the mortgaged 
chattels a large balance, for which judgment was subse- 
quently rendered in the sum of $858.39, on April 15, 
1891, in the county court of Johnson county, Nebraska. 

1. It is argued that the county court erred in refusing 
to permit an amendment of defendants’ answer in con- 
formity with the proofs. It is insisted that these proofs 
were, that the mortgage was not filed in the county wherein 
the mortgagors had their residence. The filing, however, 
was not necessary to the validity of the mortgage as be- 
tween the original parties thereto; hence the proposed 
amendment presented no defense, even if supported by the 
proofs, and the court did not err in refusing to allow it to 
be filed. (Horbach v. Marsh, 37 Neb., 22.) 

2. The petition of the plaintiffs in error stated the next 
ground of complaint in the following language: ‘That the 
court erred in overruling the motion of the defendants 
[plaintiffs in error] asking for a new trial on the ground of 
the partiality of the judge trying said cause, and undue 
means used in obtaining said judgment.” This assignment 
might be disposed of upon other grounds, but it is deemed 
but fair to the county judge, who tried this cause, to say 
that this imputation of unfairness is unsupported by any 
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proof, even if the affidavit of S. D. Porter, found in the 
record, should be considered for all that it contains, The 
language thereby imputed to the county judge was only 
that if he decided in favor of the defendants the public 
would assume that it was for such defendants solely because 
one of the defendants was a county officer, and outside 
parties could not get justice against a county officer. The 
affiant, however, expressly stated that he did not under- 
stand the county judge to say that the outside opinion re- 
ferred to would influence his judgment in deciding the case. 
Upon this sort of a showing the county judge very prop- 
erly ignored the imputation of bias or prejudice. The 
verdict of ajury could not be impeached by such a show- 
ing as applying to one or more jurors. It was little if any- 
thing short of impertinence to make it to the judge to 
impeach his judgment. No matter what this affidavit dis- 
closed, however, it cannot be considered in this court for 
the very sufficient reason that it was never incorporated in 
a bill of exceptions. 

3. The last error argued:is, that the county court rendered 
judgment four days after the case was taken under advise- 
ment, It seems, however, that on the said fourth day de- 
fendants filed a motion for leave to amend their answer, 
which the court passed upon, after which the record recites 
that “the note being mislaid, the court issued judgment on 
the copy pending an agreement of attorneys to stipulate. 
Wherefore it is by me this 15th day of April, 1891, con- 
sidered and adjudged,” ete. If a conjecture could safely 
be hazarded as to the meaning of the above language, it 
would be that the note being Jost, the attorneys stipulated 
that a copy might be used as evidence, and in all probability 
that is what was really done. If this assumption is cor- 
rect, the final submission did not actually talze place until 
the date of the judgment. This is not a matter of great 
moment, however, for if there was, as plaintiffs in error 
claim, no valid judgment rendered on the 15th day of 
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April, 1891, this proceeding would of necessity be dis- 
missed because of that fact. The judgment of the district 
court is 


AFFIRMED. 


Epwarp Morrissty v. Cuicaco, Buriineton & 
Quincy RartRoap CoMPANY. 


FILED NOVEMBER 21, 1893. No. 5653. 


1. Surface Water: EMBANKMENT FoR RaILWAy PURPOSES. 
Where the gravamen of plaintiff’s action was the alleged neg- 
ligent, improper, and careless construction of an embankment, 
from which resulted the overflow of plaintiff’s land, it is proper 
to presume, in the absence of proof on the subject, that said em- 
bankment was, for railway purposes, properly constructed. 


2. A ‘water-course most be a stream in fact as distinguished from 
mere surface drainage, rendered necessary by freshets or other 
extraordinary causes, though the flow of water need not be con- 
stant. Following definition by MAXWELL, J., in Pyle v. Rich- 
ards, 17 Neb., 180. . 


3. Surface Water: OnsTRUCTION By RAILROAD EMBANKMENT: 
DaMaAGEs: LIABILITY OF CoMPANY. The term “surface water” 
includes such as is carried off by surface drainage,—that is, drain- 
age independently of a water-course,—and for the construction 
of an embankment proper for railroad purposes, which deflects 
such surface water from its normal course, a railroad company 
is not liable in damages to the proprietor of neighboring lands 
thereby incidentally overflowed and injured. 


Error from the district court of Johnson county. 
Tried below before BRoapy, J. 


The opinion contains a statement of the case. 


Daniel F. Osgood and Talbot & Bryan, for plaintiff in 
error: 


Where waters of a stream disperse themselves over low 
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ground, without any well marked course, but gather up 
lower down into a defined channel, they are not surface 
water while in the dispersed state, and interference with 
them gives the injured party a right of action. (O’ Connell v. 
East Tennessee, V. & G. R. Co.,13 8. E. Rep. [Ga.], 489; 
Macomber v. Godfrey, 108 Mass., 219; Gillett v. Johnson, 30 
Conn., 180; Briscoe v. Drought, 2 Ir. C. L., 250; West 
v. Taylor, 16 Ore., 165; Sullens v. Chicago, R. I. & P. R. 
Co., 74 Ia., 659; Moore v. Chicago, B. & Q. R. Co., 75 
Ta., 263.) 

A person through whose land a stream of water flows 
may construct embankments to prevent overflow; but in 
doing this must so construct them as not to throw the water 
upon his neighbor’s lands, where it would not otherwise go. 
( Wallace v. Drew, 59 Barb. [N. Y.], 413; Montgomery v. 
Locke, 11 Pac. Rep. [Cal.], 874; Burwell v. Hobson, 12 
Gratt. [Va.], 322; Crawford v. Rambo, 44 O. St., 279; 
Byrne v. Minneapolis & St. L. R. Co., 36 N. W. Rep. 
[Minn.], 339; Raw v. Minnesota V. R. Co., 13 Minn., 
442; Gerrish v. Clough, 48 N. H., 9; Carriger v. East 
Tennesee, V. & G. R. Co., 7 Lea [Tenn. ], 338.) 

A railroad company, in constructing an embankment 
which affects the flow of surface water, must provide suffi- 
cient culverts and outlets for the surface water; so that its or- 
‘dinary flow will not be affected by reason of building such 
embankment, and the embankment must be constructed in 
a careful and skillful manner, and if done carelessly and 
negligently, and without sufficient passage-ways, the com- 
pany will be liable. (Philadelphia, W.& B. R. Co.v. Davis, 
6 Am. St. Rep. [Md.], 440; Ohio & M. R. Co. v. Wachter, 
123 Ill., 440; Austin & N. W. R. Co. v. Anderson, 23 Am. 
St. Rep. [Tex.], 351; Rowe v. St. Paul, M. & M. R. Co., 41 
Minn., 384; Emery v. Raleigh & G. R. Co., 102 N. Car., 
209; Chicago, B. & Q. ft. Co. v. Schaffer, 124 Ill., 112.) 

The owner of a dam is liable to his neighbor for injury 
done to his land by overflows occasioned by the dam, not 
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only in ordinary stages of the water, but in times of ordi- 
narily recurring freshets. (Casebeer v. Mowry, 55 Pa. St., 
419; MeCoy v. Danley, 20 Pa. St., 85; Bristol Hydraulic 
Co. v. Boyer, 67 Ind., 236.) 

The superior proprietor of land inundated by a stream 
breaking away from its channel may turn the water back, 
but cannot discharge it from his own on the lands of an- 
other by any but its own channel. (Tuthill v. Scott, 43 Vt., 
525; Armenlaiz v. Stillman, 67 Tex., 459; Farris v. Dud- 
ley, 78 Ala., 124; Gibbs v. Williams, 36 Am. Rep. [Kan.], 
242.) 


J. 8. Harris, also, for plaintiff in error. 


Isham Reavis, amicus curic, on the same points made by 
plaintiff in error, cited: 1 Addison, Torts, 106; Louisville 
& N. BR. Co. v. Hays, 47 Am. Rep. [Tenn.], 291; Little 
Rock & F.S. R. Co. v. Chapman, 43 Am. Rep. [Ark.], 
280; Gillham v. Madison County R. Co., 49 Tll., 484; 
Drake v. Chicago, R. I. & P. R. Co., 19 N. W. Rep. [Ta.], 
215; Davis v. Londgreen, 8 Neb., 43; Pyle v. Richards, 
17 Neb., 180; Omaha & R. V. R. Co, v. Standen, 22 Neb., 
343. : 


J. A. Kilroy, T. M. Marquett, and J. W. Deweese, contra: 


The common law is adopted by statute and declared to 
be law in this state. (Con. Stats., ch. 26, sec. 2088; Wilson 
v. Bumstead, 12 Neb., 4.) 

The case containing the generally accepted statement of 
the common law rule, as to right of the proprietor to ob- 
struct or change the direction and flow of surface waters 
fully sustains the view expressed by the trial judge in the 
instructions given to the jury in this case. (Gannon v. 
Hargadon, 92 Mass., 106.) 

The contrary rule is that of the civil law. (A/artin », 
Riddle, 26 Pa. St., 415; Kauffman v. Griesemer, 26 Pa. 
St., 407.) 
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The confusion in the decisions of the courts on surface 
water questions arises almost wholly in states that have 
undertaken to enforce the civil law rule. The civil law in 
its application to surface water has been adopted in the 
following cases: Nininger v. Norwood, 72 Ala., 277; Os- 
burn v. Connor, 46 Cal., 346; Gillham v. Madison County 
R. Co., 49 Ill., 484; Livingston v. McDonald, 21 IJa., 160; 
Lattimore v. Davis, 14 La., 161; Philadelphia, W. & B. R. 
Co. v. Davis, 34 Am. & Eng. R. R. Cas. [Md.], 143; 
Porter v. Durham, 74 N. Car., 767; - Butler v. Peck, 16 O. 
St., 384; Tootle v. Clifton, 22 O. St, 247; Crawford v. 
-Rambo, 44 O. St., 279; Kauffman v. Griesemer, 26 Pa, 
St., 407; Louisville & N. R. Co. v. Hays, 11 Lea ['Tenn. ], 
382; Boyd v. Conklin, 20 N. W. Rep. [Mich.], 595; Little 
Rock & F. 8. R. Co. v. Chapman, 39 Ark., 463; Gillison 
v. Charleston, 16 W. Va., 284. 

The instructions given by the court to the jury in this 
case are sustained by the well established decisions of all 
the states adhering to the common law rule. (Taylor v. 
Fickas, 64 Ind., 178; Cairo & V. BR. Co. v. Stevens, 73 
Ind., 281; Shelbyville & Brandywine Turnpike Co. v. Green, 
99 Ind., 215; Cairo & V. R. Co. v. Houry, 77 Ind., 364; 
Morrison v. Bucksport & B. R. Co., 67 Me., 355; Bowlsby 
v. Speer, 31 N. J. Law, 352; Chadeayne v. Robinson, 55 
Conn., 350; Grant v. Allen, 41 Conn., 156; Gannon v. 
Hargadon, 10 Allen [Mass.], 106; Sweet v. Cutts, 50 N. 
H., 489; Bugfum v. Harris, 5 R. 1., 253.) 

The following cases hold that surface water can be treated 
as a common enemy, and fought against by embankments, 
ditches, or other obstructions, by any Jand-owner or rail- 
road company in the construction of its road, without legal 
damage arising in favor of any party who is injured 
thereby: Morrison v. Bucksport & B. R. Co. 67 Me., 
356; Greely v. Maine C. R. Co., 53 Me., 200; Bangor v. 
Lansil, 51 Me., 521; Murphy v. Kelley, 68 Me., 521; 
Union v. Durkes, 38 N. J. Law, 21; Bowlsby v. Speer, 31 
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N. J. Law, 351; Grant v, Allen, 41 Conn., 156; Cha- 
deayne v. Robinson, 55 Conn., 349; Bates v. Smith, 100 
Mass., 181; Turner v. Dartmouth, 13 Allen [Mass.], 291; 
Flagg v. Worcester, 13 Gray [Mass.], 601; Gannon v. 
Hargadon, 10 Allen [Mass.}, 106; Parks v. Newburyport, 
10 Gray [Mass.], 28; Sweet v. Cutts, 50 N. H., 439; Jones 
v. St. Louis, I. M. & &. RK. Co., 29 Am. & Eng. R. Cas. 
_ [Mo.], 523. 

In this case the railroad company did not interfere with 
any natural water-course. Water which once escapes fiom 
the banks of a natural channel, or a stream of water, by 
reason of a flood in the stream, occasioned by heavy rains 
or melting of snow upon the surrounding country, is surface 
water. (MeCormick v. Kansus City, St. J. & C. B. R. Co., 
57 Mo., 488; Benson v. Chicago & A. R. Co., 78 Mo., 
504; Abbott v. Kansas City, 8t. J. & C. B. BR. Co., 83 Mo., 
271; Taylor v. Fickas, 64 Ind.,168; Cairo & V. R. Co.v. 
Stevens, 73 Ind.,278; Lessard v. Stram,62 Wis., 112; John- 
son v. Chicago, St. P., M.& O. R. Co., 80 Wis., 641; Kansas 
City & EL R. Co. v. Riley, 33 Kan., 374; Jordan v. St. 
Paul, M. & M. R. Co., 42 Minn., 172; Rowe v. St. Paul, 
M. & M. R. Co., 41 Minn., 384; Moyer v. New York C. 
& H. R. R. Co.,88 N. Y., 351; Bell’s Exrs. v. Norfolk 8. 
R. Co., 36 Am, & Eng. R. Cas. [N. Car.], 651; Shane v. 
Kansas City, St. J. & C. B. R. Co.,5 Am. & Eng. R. 
Cas. [Mo.], 71.) 

The railroad company was not obliged to make culverts 
through its embankments, but had the right to build ob- 
structions and fight off surface water in the proper con- 
struction of a railroad track with the necessary embank- 
ments. Still it would not be permitted to collect and con- 
centrate surface waters by reason of its embankments, and 
then pour them through an artificial ditch or culvert in 
unusual quantities upon the land of adjacent proprietors. 
(Fremont, E. & M. V. R. Co. v. Marley, 25 Neb., 147; 
Pyle v, Richards, 17 Neb., 180; Shane v. Kansas City, 
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St. J. & C. B. R. Co., 71 Mo., 237; Cairo & V. R. Co. v. 
Stevens, 73 Ind., 278; Hoganon v. St. Paul, M. & M. RB. 
Co., 17 N. W. Rep. [Minn.], 374; Chicago & A. R. Co. v. 
Benson, 20 Am. & Eng. R. Cas. [Mo.], 101; McCormick 
v. Kansas City St. J. & C. B. R. Co., 70 Mo., 359.) 


Ryay, C. 


Plaintiff sued the defendant in the district court of 
Johnson county, Nebraska, for damages which plaintiff 
alleged had been caused him by the defendant’s improper, 
negligent, and care!ess construction of a portion of its rail- 
road, whereby the normal flowage of water over the land 
of plaintiff was greatly increased, causing the destruction, 
in 1888 and 1889, of crops and personal property thereon 
situated. Issue was duly joined and a trial resnlted ina 
verdict for the defendant in accordance with the direct in- 
structions of the court so to find. 

The line of ‘railroad of the defendant, running in an al- 
most due westgrly direction, crosses Yankee creek at a” 
point about a quarter of a mile north and a little eastward 
of the northwest corner of the plaintiff’s eighty-acre tract 
on which the alleged daniage accrued. The Nemaha river 
is about one and a half or two miles north of above men- 
tioned railroad crossing of Yankee creek, which empties its 
waters into said river. From the above crossing the line of 
railroad, continuing still in a westerly direction, touches the 
said creek at one of its numerous bends, from whence, 
pursuing the same westerly course for about one-fourth of 
a mile over bottom lands bordering on said creek, it reaches 
higher ground. There is no question made as to the ne- 
cessity of putting in an embankment or other structure of 
the height of about eighteen feet between the point of con- 
tact of the railroad with Yankee creek and the higher 
ground, of which mention has just been made. An em- 
bankment was made without an opening through it, how- 
ever, from which it resulted that the water which in former 
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freshets had been discharged over the bottom land now 
crossed by the embankment was arrested in its course 
towards the Nemaha river and diverted to Yankee creek, 
causing thereby an increased volume of water to seek an 
outlet by way of that creek and the bottom lands beyond 
it, including those of plaintiff. To this increased flowage 
of water plaintiff attributed his injuries complained of, and 
for those injuries sought to hold the defendant liable. 

The defendant proved that along its eighteen foot fill it 
had dug borrow pits and caused them to connect by a ditch 
with Yankee creek, into which creek all the water which, 
but for the fill, would have flowed across defendant’s right 
of way, was emptied into Yankee creek by way of said 
line of borrow pits and ditch. While the evidence showed 
that the ground occupied by the fill was not level, but 
rather that there was a slight elevation along the bank of 
the creek on one skirting side, and toward the bluffs on the 
other skirting side, yet the whole was tilled or grass land, 

‘and was in no respect the bed of a stream. No present 
mention is made of the elements of damage or other mat- 
ters in evidence, for, as the decision of this court depends 
so largely upon the correctness of the district court’s con- 
ception of the law applicable to such facts as have been 
already stated, that comment upon these matters should 
logically follow the instructions given the jury, which were 
as follows: 

“1, A long time ago there was a difference in the law of 
surface waters between the law of continental Europe, called 
the civil law, and the law of England, called the common 
law, which difference has come down through the states of 
this union. The law of this state is with the common law, 
which is that upon the boundaries of his own land, not in- 
terfering with any natural or prescriptive water-course, the 
owner may erect such barriers as he may deem necessary to 
keep off surface water or overflowing floods coming from 
or across adjacent lands, and from any consequent repulsion 
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turning aside or heaping up these waters to the injury of 
other lands, he will not be responsible ; but such waters as 
fall in rain and snow on his land, or come thereon by sur- 
face drainage from or over contiguous lands, he must keep 
within his boundaries or permit them to flow off without 
artificial interference, unless within the limits of his own 
land he can turn them into a natural water-course, which 
he has a right to do. 

“2. A railroad company, by its right of way, has the 
same right as a farm owner has to his farm, or any other 
land proprietor within the law of the above instruction, 
as to surface water. 

“3. When and after water escapes from a natural stream 
by reason of a flood and spreads over the low lands, it is 
then surface water, and continues so until it gets back into 
some natural stream. 

“4, The jury are instructed that a water-course may ex- 
ist without a perpetual or constant flow of water; but there 
must be a channel in the ground showing the location of 
the stream, and it must be a stream in fact as distinguished 
from mere surface drainage caused by freshets or overflows 
of creeks or streams of water. 

“5. Under the law as above given the undisputed testi- 
mony shows that the defendant obstructed only surface 
water, and not any water-course, and that defendant is not 
Hable on the case made by the evidence in this case, You 
will therefore find for defendant.” 

The petition claims damages resulting from improper, 
negligent, and careless construction of the railroad embank- 
ment. There was no evidence of such improper construc- 
tion as is alleged, except inferentially from proof, first, that 
the former course of a part of the surface water was over 
ground subsequently occupied by defendant’s embankment; 
second, that before the embankment was made plaintiff’s 
land had never been overflowed; third, that since the em- 
bankmient had existed plaintiff’s land had been overflowed 
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once in 1888 and once in 1889, the embankment having 
been made in 1882. 

Plaintiff contends that if, by proper caution, the defend- 
ant might have avoided or prevented the injury to plaint- 
iff’s premises, the want of such caution is sufficient to justify 
averdict for the necessarily resulting damages. (Rau v. Min- 
nesota V. R. Co., 18 Minn., 407; Bellinger v. New York 
C. R. Co., 23 N. Y., 42; Radeliff’s Exrs. v. Mayor of 
Brooklyn, 4 N. Y., 195; Lawrence v. Great Northern R. 
Co., 16 Q. B. [Eng.], 643; Crawford v. Rambo, 44 O. 
St., 279.) In the case of Gillham v. Madison County R. 
Co., 49 Ill., 484, Breese, C. J., delivering the opinion of 
the court, said: ‘The case was this: Plaintiff in error was 
the owner of a tract of land less elevated than the land in 
the neighborhood, from which all the water that fell upon 
it from rains or otherwise, flowed onto the land of the 
plaintiff, and which, by means of a depression in his land,. 
ran off his land to adjoining land and thence into a natural 
lake. The defendant, the railroad company, made a large- 
embankment on the line of plaintiff’s land, entirely filling 
up this channel, thereby throwing the water back on plaint- 
iff’s land. Negligence in so doing, without leaving an 
opening in the embankment for the water to flow on and 
escape, was alleged in the declaration. A demurrer was 
sustained to the declaration.” or error in sustaining such. 
demurrer the judgment was reversed. These citations seem 
to establish quite satisfactorily the proposition that the de- 
fendant is liable for whatever damage results from a failure- 
on its part to exercise proper care in the construction of its 
embankment, There was no evidence as to whether or not 
the embankment was the safest means by which the railroad 
company could have crossed that part of the bottom land 
over which its embankment was made, having reference: 
solely to the construction and operation of its line of rail- 
road. In the absence of any proof on that subject it is,. 
perhaps, not going too far to assume that the railroad com-- 
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pany, in so far as concerns its safety and efficiency in the 
operation of its line of railroad, adopted the most approved 
course in constructing this embankment. As to its liabil- 
ity for injury which that course is alleged to have caused, 
the question in this case arises. Before the action was 
begun the statute of limitations had barred any right to 
recovery which plaintiff might have had for injuries di- 
rectly resulting from the proper construction of the de- 
fendant’s embankment. This eliminates that class of 
questions from our consideration, (See Carriger v. East 
Tennessee V. & G. R. Co., 7 Lea [Tenn.], 388; Omaha & 
R. V. BR. Co. v. Moschel, 38 Neb., 281.) 

The questions left for our inquiry are: First, was the 
water which was diverted by the embankment mere surface 
water as assumed in the third, fourth, and fifth instructions 
of the court above quoted? And, second, had the railroad 
company the right, if required by the proper construction 
and operation of its road, to divert such water into Yankee 
ereek without liability for the consequent increase in flow- 
age on plaintiff’s land across said creek? 

1. Under the first of these propositions let us consider 
the cases cited by plaintiff. 

In Crawford v. Rambo, 44 O. St., on page 282, the 
court said: “It is difficult to see upon what principle the 
flood waters of a river can be likened to surface water. 
When it is said that a river is out of its banks no more is 
implied than that its volume then exceeds what it ordina- 
rily is. Whether high or low, the entire volume at any one 
time constitutes the water of the river at such time, and the 
land over which its current flows must be regarded as its 
channel, so that when swollen by rains and melting snows 
it extends and flows over the bottoms along its course, that 
is its flood channel, as when by droughts it is reduced to its 
minimum, that is its low water channel. Stirface water is 
that which is diffused over the surface of the ground, de- 
rived from falling rains or melting snows, and continues to 
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be such until it reaches some well defined channel in which 
it is accustomed to and does flow with other waters, whether 
derived from the surface or springs, and it then becomes the 
running water of a stream, and ceases to be surface water.” 

In Byrne v. Minneapolis & St. L. R. Co., 38 Minn., on 

_page 214, Dickinson, J., delivering the opinion of the court, 
said: “When in times of ordinary high water the stream 
extending beyond its banks, is accustomed to flow down 
over the adjacent low lands in a broader but still definable 
stream, it has still the character of a water-course, and the 
law relating to water-courses is applicable rather than that 
relating to mere surface water. (Crawford v. Rambo, 44 O. 
St., 279.)” 

O'Connell v. Hast Tennessee V. & G. R. Co., on page 
449 of American Railroad and Corporation Reports, 
annotated, vol. 4, seems quite strongly to countenance 
plaintiff’s contention. Lumpkin, J., delivering the opin- 
ion of the supreme court of Georgia in this case, uses the 
following language: “Thus it is material to consider 
whether the overflow as above stated is properly classed 
with surface water. This depends upon the configuration 
of the country and the relative position of the water after 
it has gone beyond the usual channel. If the flood water 
becomes severed from the main current or leaves the stream 
never to return, and spreads out over the lower ground, 
it has become surface water; but if it forms a continuous 
body, with the water flowing in the ordinary channel, or 
if it departs from such channel animo revertendi, presently 
to return, as by the recession of the waters, it is to be re- 
garded as still a part of the river. The identity of a river 
does not depend upon the volume of water which may 
happen to flow down its course at any particular season. 
The authorities hold that a stream may be wholly dry at 
times without losing the character of a water-course. So, 
on the other hand, it may have a ‘flood channel,’ to re- 
tain the surplus waters until they can be discharged by the 
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natural flow. The low places on a river act as natural 
safety valves in times of freshet; and the defendant claims 
the right to stop up one of these without liability for ensu- 
ing damage.” The last sentence quoted comprehensively 
states the subject of contention in that case. Throughout 
its entire discussion the distinction above stated is observed 
and enforced by the citation of numerous adjudications. 
It was not argued that the same result would follow if the 
water should be properly classified as mere surface water 
that would follow under the circumstances above indicated. 
The opinion is quite lengthy, and very ably considered. It 
is introduced with the following statement of the proposi- 
tions under consideration: “The precise question in this 
case is, whether the owner of land on the bank of a river 
can, without liability, erect on his own land an embank- 
ment which increases the overflow in times of flood upon 
the lands of the opposite proprietor to the: injury thereof; 
or is there any duty for each owner to receive upon his 
land the share allotted it by nature of the flood waters 
of the river? It is contended by defendant’s counsel that 
the overflow from a river in time of flood or freshet is sur- 
face water, against which, by the common law, a man 
might protect himself, without regard to the consequences 
to his neighbor. Many cases cited by him make a dis- 
tinction between the common law and the civil law as to 
surface water, the former allowing the land-owner to dis- 
pose of it in anyway, the latter restraining him from so 
using it as to injure his neighbor’s tenement. There is 
authority to show that there is no difference between the 
common and the civil law in this respect, but that the 
common follows the civil law. (Gillham v. Madison County 
R. Co., 49 Tll., 484; Gormley v. Sanford, 52 Ill., 158, and 
the able opinion in Boyd v, Conklin, 54 Mich., 583.)” 
From the line of argument pursued in the above cases 
cited by plaintiff, it would seem that the mooted question 
is not so much as to the principles properly applicable to 
31 
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surface water as to the difficulty of defining what is sur- 
face water. The defendant has cited several cases which 
we will now consider, for it is believed that from them it 
will also appear that the difficulty is not so much as to the 
law applicable to surface water as in defining that term. 

In Morrison v. Bucksport & B. R. Co., 67 Me., on page 
356, occurs the following language: “But there must be 
a boundary to this proprietary right somewhere. There- 
fore it is that the principle is limited to the control of sur- 
face water and cannot be extended to a water-course or 
brook. A water-course cannot be stopped up or diverted 
to the injury of other proprietors. There isa public or 
natural easement in such a stream belonging to all persons 
whose lands are benefited by it. The two things, surface 
water and water-course, liowever, are not to be confounded. 
To constitute a water-course it must appear that the water: 
usually flows in a particular direction and by a regular 
channel, having a bed with banks and sides and (usually) 
discharging itself into some other body or stream of water. 
It may sometimes be dry. It need not flow continuously, 
but it must have a well defined and substantial existence. 
It is contended in some cases that there may be an excep- 
tion to this description of a water-course in the case of 
gorges or narrow passages in hills or mountainous regions ; 
but there is a broad distinction between a stream or a brook 
. constituting a water-course, and occasional and temporary 
outbursts of water occasioned by unusual rains or the melt-. 
ing of snows, flowing over the entire face of the tract of 
land and filling up low and marshy ‘places and running 
over adjoining lands and into hollows and ravines which 
are in ordinary seasons destitute of water and dry. (Luther 
v. Winnisimmet Co., 9 Cush. [Mass.], 171; Ashley v. Wol- 
cott, 11 Cush. [Mass.], 192-195 ; Hoyt v. City of Hudson, 
27 Wis., 656; Bowlsby v. Speer, 31 N. J. Law, 351; 
Angel], Water Courses, sec. 1, et seg.; Wash., Easements, 
c. 8, sec. 1, et passim.)” 
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In Taylor, Admr., v. Fickas, 64 Ind., on page 172, is the 
following discussion of this subject: “The property in 
water that passes along and through a water-course which 
has a bed, channel, and banks, where it usually flows, is a 
mere usufruct interest, continuing only while the water is 
passing over the lands of the owner. He has the right to. 
receive it where the water-course, in its natural channel, 
enters his land and to use it while it is passing over his 
lands, but he is required to return it to its channel when it 
leaves his land. (2 Bouvier, Law Dic., p. 66; Angell,. 
Water Courses, secs. 94, 135.) The property in the lost 
water that percolates the soil below the surface of the 
earth in hidden recesses without known channel or course, 
and property in the wild water that lies upon the surface 
of the earth or temporarily flows over it as the natural or 
artificial elevations or depressions may guide or invite it, 
but without a channel, and which may be caused by the fall- 
ing of rain or the melting of snow and ice, or the rising of 
contiguous streams or rivers, fall within the maxim that a 
man’s land extends to the center of the earth below the 
surface and to the skies above, and are absolute in the owner 
of the lands as being a part of the land itself.” 

A water-course is thus authoritatively considered and 
defined by Maxwe ., J., in Pyle v. Richards, 17 Neb., 
180: “The testimony tends to show the following facts: 
That the lands of the plaintiff and defendant are south of 
the Nemaha river, in Richardson county, and that the 
Atchison & Nebraska railway runs nearly on the line be- 
tween their respective tracts of land; that the plaintiffs land 
is south of and higher than that of the defendant; that one 
or more ravines extend some distance above the plaintiff’s 
land, in which are certain springs, from which during a 
great portion of the year flows asmall stream. As stated by 
one witness, ‘in very dry weather once in a while it went 
dry or partially so. Down at the road it sinks a great deal 
of the time. In wet weather it runs all of the time.’ "The 
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natural course of the stream is northeast through the 
plaintiffs land. The plaintiff built a dam across this 
water-course and made a new channel for the stream run- 
ning north, so that its waters were discharged against the 
railroad, thence through what is designated in the testimony 
as the west culvert on the lands of the defendant. The 
testimony also tends to show that a large amount of sur- 
face water from melting snows or heavy rains also flows 
through said water-course. To constitute a water-course 
the size of the stream is immaterial. It must be a stream 
in fact as distingnished from mere surface drainage occa- 
sioned by freshets or other extraordinary causes, but the 
flow of water need not be constant. (Shields v. Arndt, 3 
Green Ch. [N. J.], 284; Gillette v. Johnson, 30 Conn., 180; 
Bassett v. Mfg. Co., 48 N. H., 569; Dudden v. Guardians, 
38 Eng. Law & Eq., 526.) In Shields v. Arndt it’ is 
said: ‘There must be water as well as land, and it must 
be a stream usually flowing in a particular direction. It 
need not flow continually, as many streams in this country 
are at times dry.’ When water has a definite source, as a 
spring, and takes a defined channel, it is a water-course, 
and no person through whose land it flows has a right to 
divert it from its natural channel so as to cause injury to 
another land-owner by the diversion.” 

The evidence in the case under consideration fails to 
show that the water complained of was a part of Yankee 
creek before crossing the right of way now occupied by the 
defendant’s embankment, though there is evidence from 
which it might be inferred. It seems, too, that it was ulti- 
mately discharged into the Nemaha river independently of 
Yankee creek. It therefore seems not to have had an out-: 
let by a water-course within the definition given by Max- 
WELL, J., in Pyle v. Richardson, supra. It does not sat- 
isfactorily appear from the evidence that it was a part of' 
the flood water of Yankee creek; neither is it shown that 
but for the railroad embankment it would have sought an 
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outlet by way of that creek. This water, therefore, under 
any of the definitions above given, was but surface water, 
and any interference therewith must be governed by the 
Jaw applicable to water of that description. 

2. As the distinction between the civil and common 
law referred to in the instructions of the court is rather 
curious than necessary, it will not be analyzed or histor- 
ically considered. The Jaw of surface water had not re- 
ceived the attention of the courts of this country at the 
time some of the decisions cited were made, which has 
since been devoted to that subject. It is therefore more 
profitable to consider rather what is now the recognized 
law of the country than what was the common law as 
enunciated by the courts of England. 

The first instruction given by the court stated the law 
as follows: “That upon the boundaries of his own land 
not interfering with any natural or prescriptive water- 
course the owner may erect such barriers as he may deem 
necessary to keep off surface water or overflowing floods 
coming from or across the adjacent lands, and for any con- 
sequent repulsion, turning aside, or heaping up of these 
waters to the injury of other lands he will not be respon- 
sible; but such waters as fall in rain and snow upon his 
land, or come thereon by surface drainage from or over 
contiguous Jands, he must keep within his boundaries, or 
permit them to flow off without artificial interference, unless 
within the limits of his own land he can turn them into a 
natural water-course, which he has ihe right to do.” In 
the latter part of this instruction it is barely possible that 
the court may have erred as against the defendant, in hold- 
ing that it was the affirmative duty of the proprietor to 
keep within his boundary, or permit to flow off without 
interference, such waters as fall in rain or snow on his 
land or come there by surface drainage, unless within the 
limits of his own land he can turn them into a natural 
water-course. It is unnecessary to determine this question, 
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though it may not be amiss to remark that we know 
of no law which would require a proprietor to keep within 
his boundaries water of the description last referred to in 
this instruction. In no event would he be required to do 
more than permit the water to take its natural course. He 
would not be compellable to take affirmative action that it 
might be prevented from flowing over the lands of some 
other proprietor. But this part of the instruction is not 
material in this inquiry. Whether or not the statement of 
the law outside of that just criticised is correct, is the ques- 
tion with which we have now to deal. Out of the abun- 
dance of caution it is perhaps safe to premise that there has 
been held a clear distinction between the rights of a ripa- 
rian owner as to the flow of a stream, and rights as to mere 
surface water; and furthermore, that it has been held that 
the rights of lot-owners in cities are not regulated by the 
same rules as obtain in respect of the subject-matter under 
consideration. The rights and liabilities of urban proprie- 
tors as affected by the flow of water in any way, as well as 
the rights of meddlers with the flow of water within water- 
courses, are, therefore, expressly excluded from considera- 
tion—still more from adjudication—in this case, 

In Gannon v. Hargadon, 10 Allen [Mass.], 106, the 
court said: ‘‘ The obstruction of surface water or an alter- 
ation in the flow of it affords no cause of action in behalf 
of a person who may suffer loss or detriment therefrom, 
against one who does no act inconsistent with the due exer- 
cise of dominion over his own soil, * * * A party 
may improve any portion of his land, although he may 
thereby cause the surface water flowing thereon, whence- 
soever it may come, to pass off in a different direction 
and in larger quantities than previously. If such act causes 
damages to adjacent land, it is damnum absque injuria.” 

The following language was used in Chadeayne v. Rob- 
inson, 55 Conn., on page 350: “The general common law 
rule in reference to surface water is that stated in Gould on 
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Waters, section 267,as follows: ‘The right of the owner of 
land to occupy and improve it in such manner and for such 
purposes as he may see fit, either by changing the surface 
or the erection of buildings or other structures thereon, is 
not restricted or modified by the fact that his own land is so 
situated with reference to that of adjoining owners that an 
alteration in the mode of its improvement or occupation 
"in any portion of it will cause water which may accumulate 
thereon by rains and snows falling on its surface, or flow- 
ing onto it over the surface of adjacent lots, either to stand 
in unusual quantities on other adjacent lands, or pass into 
and over the same in greater quantities or in other direc- 
tions than they were accustomed to flow.’” 

In Cairo & V. RB. Co, v. Stevens, 73 Ind., ou page 281, 
this language occurs: “ Dillon in his work on Municipal 
Corporations, speaking of the surface water, says: ‘This 
the law very largely regards (as Lord Tenterden phrases 
it) as acommon enemy which every proprietor may fight 
or get rid of as best he may. * * * On the one hand, 
the owner of the property may take such measures as he’ 
deems expedient to keep the surface water off from him or 
turn it away from his premises onto the street; and on the 
other hand, the municipal authorities may exercise their 
powers in respect to the graduation, improvement, and re- 
pair of streets without being liable for the consequential 
damages caused by surface water to adjacent property.’ ” 

In Morrison v. Bucksport & B. R. Co., 67 Me., on page 
355 et seq., the following language occurs: “It is a funda- 
mental maxim of the law that a man may use his own land 
for lawful purposes as he pleases. He may make erections 
or excavations thereon to any extent whatever. Within 
his own limits he can control not only the face of the earth, 
but everything under it and over it, Thereby the estate of 
another man may be injuriously affected, much loss and 
hardship even might grow out of it, but it is not a legal 
injury and there is no legal remedy for it. Such results are 
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necessarily incident to the ownership of land. * * * 
Among other results from the application of this principle, 
it is well established that any proprietor of Jand may con- 
tro] the flow of mere surface water over his own premises 
according to his own wants and interests without obliga- 
tion to any proprietor either above or below. There may 
not be an entire coincidence of view in the cases in this 
country as to the extent of the right of the upper proprie- 
tor in this respect, but in all the cases the principle is ad- 
mitted. He may prevent surface water from coming upon 
his-land according to its accustomed flow, whether flowing 
thereon from the highway or any adjoining land. (Bangor 
v. Lansil, 51 Me., 521.) He may prevent its passing from 
his land in its natural flow. (Gannon v. Hargadon, 10 
Allen [Mass.], 106.) It was said in Rawstron v. Taylor, 
11 Exch. [Eng.], 369, that one party cannot insist upon 
another maintaining his field as a mere water-table for the 
other’s benefit. He may erect structures upon his own 
Jand as high as he pleases, without regard to its effect upon 
surface water, no matter how much others are disturbed by 
it. (Flagg v. Worcester, 13 Gray [Mass.], 601; Bates ». 
Smith, 100 Mass., 181, 182.) And he may dig ever so deep 
upon his own land for proper purposes, although he thereby 
deprives his neighbor of the sources of water. (Chase v. 
Silverstone, 62 Me., 175.) If all this were not so, men 
could not reconstruct and utilize their landed estates with- 
out infinite trouble and suits. But there must be a bound- 
ary to this proprietary right somewhere. Therefore, it is 
that the principle is limited to the control of surface water 
and cannot be extended to a water-course or brook.” 

In Bowlshy v. Speer, 31 N. J. Law, 351, is the follow- 
ing language: ‘“’The owner of Jand may at his pleasure with- 
hold the water falling on his property from passing in its 
natural course onto that of his neighbor, and in the same 
mauner may prevent the water falling on the land af the 
latter from coming onto his own. Ina word, neither the 
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right to discharge nor to receive the surface water can have 
any legal existence except from a grant, express or implied. 
The wisdom of this doctrine will be apparent to all minds 
upon very little reflection. If the right to run in its nat- 
ural channels was annexed to surface water as a legal in- 
cident, the difficulties would be infinite indeed. Unless the 
land should be left idle, it would be impossible to enforce 
the right in its rigor; for it is obvious every house that is 
built and every furrow that is made in the field is a dis- 
turbance of such right. If such a doctrine prevailed every 
acelivity would be and remain a water-shed, and most low 
ground become reservoirs. It is certain that any other 
doctrine but that which the law has adopted would be al- 
together impracticable. This subject, until a comparatively 
recent date, does not appear to have received the attention 
of the courts. No ancient authority can, therefore, be pro- 
duced, but the topic has of late been discussed both by thé 
barons of the exchequer and by the courts of Massachu- 
setts; and the doctrine placed upon a footing which, as it 
seems to me, should receive the assent of all persons. 
Upon an examination of these cases it will be found that 
the conclusion is reached that no right of any kind can be 
claimed in the mere flow of surface water, and that neither 
its retention, diversion, repulsion, or altered transmission 
is an actionable injury, even though damage ensues.” 

The supreme court of Kansas in Chicago, K. & N. R. 
Co. v. Steck, 33 Pac. Rep., on page 602, employed the 
following language: “It is well settled that as a gen- 
eral rule the doctrine of the common law with respect to 
the obstruction and flow of surface water prevails in Kan- 
sas. (Kansas City & E. R. Co. v. Riley, 33 Kan., 374, 6 
Pac. Rep., 581.) Under that doctrine an adjoining owner 
may not without liability obstruct the flow of water 
through a natural water-course; but to constitute such a 
water-course ‘there must be a channel, a bed to the stream, 
and not merely low land or a depression in the prairie 
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over which water flows. It matters not what the width or 
depth may be. A water-course implies a distinct chan- 
nel; a way cut and kept open by running water; a pass- 
age whose appearance, different from that of the adjacent 
land, discloses to every eye on a mere casual glance the bed 
of a constant or frequent stream.’ (Gibbs v. Williams, 25 
Kan., 214.) It has also been held that the mere ‘fact that 
the owner of one tract of land raises an embankment upon 
it which prevents the surface waters falling and running 
upon the land of an adjoining owner from running off said 
land, and causes it to accumulate thereon to its damage, 
gives to the latter no cause of action against the former.’” 

In Kansas City & E. R. Co. v. Riley, 20 Am. & Eng. 
R. R. Casez, 116, a Kansas case, it was held that a railroad 
company was not liable in damages for obstructing the 
flow of surface water from its natural course by the construc- 
dion of an embankment when there was no channel or water- 
course containing living or running water obstructed. 

In Brown v. Winona & 8S. W. R. Co., 55 N. W. -Rep., 
128, the supreme court of Minnesota, having first excused 
the mistake in his understanding of the law, made by the 
trial judge, resulting from the loose, inartistic statements as 
to the subject under discussion formerly employed by that 
appellate court, thus stated its views: “ For the sake of pre- 
cision we will restate the question: When an owner im- 
proves his land for the purpose for which such land is 
ordinarily used, doing only what is necessary for that pur- 
pose, and being guilty of no negligence in the manner of 
doing it, is he liable because, as an incident of so improv- 
ing, surface waters accumulate and flow in a stream upon 
the lands of others? A doubt upon this was suggested in the 
O’Brien case, but on more mature consideration we are of 
opinion that the owner so improving is not liable. The 
rule stated in that case has frequently been quoted in other 
cases in this court, and its correctness has never been ques- 
tioned ; and but for the doubt suggested in that case, we do 


oI 


Vo. 38] SEPTEMBER TERM, 1893. 42 
Morrissey v. Chicago, B. & Q. B. Co. 


not think it would have been questioned that a case like 
this comes within it. One’s land may be incidentally, even 
seriously, injured in value and usefulness by the proper 
improving of adjacent land, withdrawing from it surface 
waters, the presence of which may improve its fertility 
and value, or shedding upon it surface waters which 
would not otherwise go there and drowning it or other- 
wise impairing its value, or causing such waters to remain 
upon it, although their presence may render it compara- 
tively valueless, and no action will lie. When the injury is 
incidental to the proper improving of adjacent land, it is 
impossible to see that the manner in which such improve- 
ment operates to cause the injury, whether by drawing off 
the waters or setting them back so that they cannot flow 
off, or causing them to run either in a diffused manner or 
in streams, can make any difference with the liability. If 
a man’s lands be injured to the extent of $500 by sur- 
face water coming upon it, it would seem illogical and un- 
reasonable that he may recover if it come in streams, but 
cannot recover if it come in a diffused manner, The test 
of liability must be: is the injury incidental to another 
man doing on his own land what he has a right to do; 
z.¢., improve it for the purpose for which such land is 
ordinarily used, doing what is necessary for that purpose? 
It must, however, be understood that one cannot improve 
his own land by merely transferring waters which would 
naturally rest upon it to the land of another.” 

In Missouri there has been some contrariety of opinion, 
but the law of that state on this subject is now settled, as 
shown from the following quotation from Abbott v. Kansas 
City, St. J. & C. B. R. Co., 20 Am. & Eng, R. R. Cases, pp. 
110 et seg.: “In the recent case of Benson v. Chicago & A. 
R. Co., 78 Mo., 504-512, s. ¢. supra, this court, speaking 
through Philips, C., practically reaffirms the common law 
doctrine of the earlier decisions of this court in respect to 
surface water. After referring to natural water-courses, 
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this language is used: ‘ But as to the right of a dominant 
proprietor to divert mere surface water and turn its flow 
upon his neighbor, there is much conflict and confusion. 
Each case must in large measures depend on its own pecul- 
iar facts. The general rule, it is true, applicable to the en- 
joy ment of real estate is expressed in the maxim, cujus est 
solum, ejus est usque ad celum. He has, ordinarily, the 
right to use and improve his real estate by protecting it 
against water flowing over its surface. In doing so the 
dominant proprietor may turn it from his land onto the 
servient or lower land, without liability todamage. Mere 
surface water, that which does not run in any defined 
course or confined channel, is regarded as a common 
enemy against which any land-owner affected by it may 
fight.” After referring to the opinions which had been 
delivered in two Missouri cases, Ray, J., delivering the 
opinion of the court, continued as follows: “ With all due 
respect for the acknowledged ability of the distinguished 
jurist who wrote those opinions, we feel constrained to rec- 
ognize the common law doctrine on this subject, so often 
and repeatedly approved by this court without division in 
all its earlier and later decisions, as still the law in this 
state. The rule of the common law as expounded in the 
numerous decisions quoted above we think, after all, best 
promotes and conserves the varied and important interests 
of both the public and private individuals incident to and 
growing out of this question. It permits and encourages 
public and private improvements, and at the same time re- 
strains those engaged in such enterprises from unnecessa- 
rily or carelessly injuring another. It may be added, in 
this connection, that whatever change may have been made 
in the common law duties and obligations of railroad com- 
panies in this particular by sec. 810, Rev. St., 1879, 140, 
does not arise, and is immaterial in this case, since the suit 
is not brought for a failure to construct the ditches and 
drains along the sides of the road-bed required by that act. 


Vou. 38] SEPTEMBER TERM, 1893. 429 


Morrissey v. Chivago, B, & Q. R. Co. 


but for a failure to provide water-ways or culverts across 
the road-bed or through its embankments so as to allow the 
surface water to pass off in that direction, A strict and 
literal application of the doctrine of the civil law would, 
we think, in many places and in large districts of country, 
materially retard, if not utterly destroy, many useful and 
profitable improvements, pursuits, and enterprises besides 
railroading. (Sowers v. Shiff, 15 La. Ann., 300; Martin v. 
Jett, 12 La., 503.) Numerous decisions in various other 
states also adopt and adhere to the common law as to sur- 
face water to the same extent as do the adjudications in 
this state. (13 Allen, 293; 27 Wis., 656; 25 Wis., 223; 
31 N. J. Law [2 Vroom], 351; 50 N. H., 439; °58 Barb. 
[N. Y.], 413; 73 Ind., 278; and 24 Albany Law Jour- 
ual, 453.)” 

In the case of Moyer v. New York C. & H. R. R. Co., 
88 N. Y., 355, it was held that a railroad corporation was 
not liable for damages to any person by reason of the over- 
flow of water of a stream caused by the necessary elevation 
of its road-bed not in the channel of the stream but upon 
its own land. 

The supreme court of South Carolina, with reference to 
the general subject under consideration as affected by a 
statutory provision like that found in section 1, chapter 15, 
Compiled Statutes, made use of the following language in 
Edwards v. Charlotte, C. & A. BR. Co., 18S. E. Rep., 58: 
“In view of the express declaration of the law-making 
power, as embodied in section 2734 of the General Stat- 
utes, we feel bound to declare, in the absence of any con- 
stitutional provision, statute, or even authoritative decision 
to the contrary, that the common law rule must still be 
recognized as controlling here, for that section expressly 
declares that ‘every part of the common law of England, 
not altered by this act nor inconsistent with the constitu- 
tion of this state, and the customs and laws thereof, is 
hereby continued in full force and virtue within this state 
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in the same manner as before the passage of this act.* 
Under the common law rule, surface water is regarded as 
a common enemy, and every landed proprietor has a right 
to take any measures necessary to the protection of his own 
property from its ravages, even if in doing so he throws 
it back upon a coterminous proprietor, to his damage, 
which the law regards as a case of damnum absque injuria, 
and affording no cause of action. This rule was applied 
in acase very much like the present, Rowev. St. Paul, M. & 
M. R. Co., 41 Minn., 384, 43 N.‘W. Rep. [Minn.], 76; 
also in Cairo & V. R. Co. v. Stevens, 73 Ind., 278; O’ Con- 
nor v. Fon du Lac, A. & P. RB. Co., 52 Wis., 526, 9 N. 
W. Rep. [Wis.], 287; Johnson v. Chicago, St. P., Mf. & O. 
R. Co., 80 Wis., 641, 50 N. W. Rep. [Wis.], 771. See: 
also Chadeayne v. Robinson, 55 Conn., 345, 11 Atl. Rep. 
[Conn. ], 592, and Abbott v. Kansas City, St. J.& CB. R 
Co., 83 Mo., 271, in which the case of Shane v. Kansas 
City, St. J.& C. B. R. Co., 71 Mo., 237, relied upon by 
appellant, as well as the case of McCormick v. Kansas: 
City, St. J. & C. B. R.-Co., 70 Mo., 359, are commented 
on and practically overruled, so far as the question now 
under consideration is concerned.” 

As indicated in some of the quotations above made, 
there are some states where, perhaps, the civil law or its 
analogies have been followed, in which the consensus of 
the above opinions is not approved. Whether influenced 
. by the sources of their inspiration or not, these decisions. 
are clearly in the minority, and we believe are not sup- 
ported by the better course of reasoning. 

Our conclusions are, that the district court correctly con- 
cluded from all the evidence adduced on the trial of this. 
case that the water, the flow of which was interfered with 
by the railroad embankment, was surface water. It flowed 
in no defined water-course and overflowed only when there 
were extraordinary freshets. It was not shown that in its 
undiverted course it originated from or returned to the 


6 


Vou. 38] SEPTEMBER TERM, 1893. 431 


Morrissey v. Chicago, B, & Q. R. Co. 


channel of Yankee creek. Its existence was directly trace- 
able to falling rains. Its course was along the valley, but 
not as a part of the stream. The railroad company, in 
the absence of evidence to the contrary, must be presumed 
to have constructed its embankment in a manner proper 
for the operation of its line of railway. If in doing so, 
surface water was deflected from its course so as to be 
thrown across Yankee creck and over the land of the 


‘plaintiff, no right of action thereby accrued to plaintiff, 


even though at great expense, by erecting trestle work in- 
stead of such embankment, or by piercing the embank-. 
ment with culverts, which by the discharge of water must 
of necessity injure other property, the damage to plaintift 
might have been avoided or greatly lessened. So far as at. 
all necessary for consideration, the instructions of the court. 
recognized and enforced the principles above stated. It 
results, therefore, that the judgment of the district court is 


AFFIRMED, 


MaxwELL, C. J., dissenting. (December 29, 1893.) 


From the statement of the case in the opinion of Com- 
missioner Ryan it seems to me there is vital error in the 
decision. The constitution of Nebraska requires just com- 
pensation to be made to the owner of property taken or 
damaged for publicuse. The right to take is unquestioned 
where there is a necessity for the same, but this right is at- 
tended with the correlative one, that compensation must be 
made to the owner. The theory of the law is that the land- 
owner shall be compensated in money for all direct injuries 
to the land resulting from the taking, unless the incidental 
damages are diminished by special benefits. These damages 
are to be computed upon the basis of the proper construc- 
tion of the railway. (Fremont, BE. & M. V. RB. Co.v. Whalen, 

* The opinion in this case, at the time it was filed, was concurred 


in by all members of the court. Subsequently the chief justice far- 
nished the reporter the above dissenting opinion, 
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11 Neb., 585.) In the case at bar there were no culverts 
in the embankment to permit the water to flow in its ac- 
customed course toward the Nemaha river. Had there 
been, the damage in this case would not have occurred. 
This, in my view, was actionable negligence on the part of 
the company. 

The case seems to be decided upon the theory that 
the railroad company has the right to exclude the water 


from its own land; but the statement shows that in fact . 


the company diverted the water, turned it into artificial 
channels, and caused it to empty into Yankee creek, and 
thereby caused it to overflow and spread over the plaintiff’s 
land and destroy his crops. Upon what theory can this 
be justified? Certainly not upon the ground that it was 
surface water. In Fremont, E. & M. V. R. Co. v. Marley, 
25 Neb., 138, this court held that the railroad company 
had no right to collect surface water in a ditch or drain 
and permit it to flow upon the land of another without 
his consent; and the same rule applies to the case at bar. 
There is no analogy between the case of the owner of land 
excluding surface water from his premises and that of a 
railroad company. In the one case, the land-owner merely 
prevents the water from flowing onto his land; in the 
other, in the absence of culverts or bridges, a continuous 
barrier is presented to the flow of water which would thus 
be dammed upon the land above or thrown in a body upon 
the land below, in either case causing injury and loss, 
The projectors of a railway locate a line across a farm on 
which the surface water has theretofore had a free outlet, 
so that no injury has resulted from the backing up of the 
water or from it being collected and thrown in a body upon 
that farm or the lands below. In constructing the road, 
however, a solid embankment is made, by which the flow 
of water is obstructed and thrown in a body upon another 
part of the same farm or the lands of an adjoining land- 
owner, by means of which his crops are destroyed, and we 
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are gravely told that the corporation has a right to do this. 
In Boyd v. Conklin, 20 N. W. Rep., 595, the supreme court 
of Michigan held that where surface water had been al- 
lowed to flow in a certain direction for more than twenty 
years, an easement was acquired by prescription. This 
opinion was approved in Gregory v. Bush, 31 N. W. Rep. 
[Mich.], 92. In no event can a party, by artificial drains 
or ditches, collect the surface waters and cast them in a body 
upon the proprietor below without being liable for the in- 
jury. (Livingston v. McDonald, 21 Ia., 160; Butler v. Peck, 
16 O.St., 334; Martin v. Riddle, 26 Pa, St., 415; Petti- 
grew v. Evansville, 25 Wis., 223; Gregory v. Bush, 31 N. 
W. Rep. [Mich], 92.) It is very clear to my mind that 
the railway company must provide sufficient openings in 
‘its road to permit the flow of surface water in its accus- 
tomed course and not cast it in a body upon the proprietor 
below. That system is best which, while protecting, the 
railway company in its just rights, requires it to deal fairly 
with the persons across whose lands the road is constructed, 
in order that the public improvement shall not be the 
means of impoverishing any one. It is very evident that 
the court below erred in its instructions, and the judgment 
should be reversed and the cause remanded for a new trial. 


Mouine, Miigurn & StopparD Company vy. WILLIAM 
NEVILLE. 


FiLED NOVEMBER 21, 1893. No. 5402. 


Liability of Principal for Storage of Goods in Agent’s 
Store-Room After Expiration of Agent’s Individual 
Lease: LANDLORD AND TENANT. After the expiration of a 
lease to a retail dealer in agricultural implements, some of the 
implements were permitted for a time to remain in the room 
wherein the business of said dealer had been carried on, after 
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which said implements were turned over to the plaintiff in er- 
ror. Held, That these facts did not render liable the plaintiff in 
error for the storage of said goods after the expiration of the 
term of the lease, even though in said retail business the lessee 
had been the agent of the plaintiff in error, no such relation 
having been disclosed by said lessee or at all acted upon by the 
lessor. 


Error from the district court of Cass county. Tried 
below before CHAPMAN, J. 


D, O. Dwyer and Beeson & Root, for plaintiff in error, 
cited: Durrell v. Emery, 9 Atl. Rep. [N. H.], 97; Dizon 
v. Ahern, 14 Pac. Rep. [Nev.], 598; Lathrop v. Standard 
Oil Co., 9S. E. Rep., [Ga.], 1041; Depere Co. v. Reynen, 
22 N. W. Rep. [Wis.], 761; United States Mfg. Co. v.° 
Stevens, 17 N. W. Rep. [Mich.], 934. 


A. N. Sullivan, contra, 


Ryay, C. 


This action was originally commenced before a justice of 
the peace in Cass county, Nebraska. From a judgment 
rendered in favor of the plaintiff in that court the defend- 
ant appealed to the district court of said county, wherein 
plaintiff’s cause of action, omitting the mere formal parts, 
was stated in the following language: 

“1, And now comes the above named plaintiff, and for 
cause of action states: At the special instance and request of 
the defendant, a corporation, plaintiff furnished its storage 
room for goods, wares, merchandise, and property of said 
defendant during the year 1891, from April 1, 1891, to 
June 15, 1891, for which defendant agreed to pay plaintiff 
what said storage was reasonably worth. The plaintiff 
alleges that said storage was really worth thesum of $19.50. 

“2. No part of said sum has been paid by the defend- 
ant to plaintiff, and there is now due and payable thereon 
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from the defendant to plaintiff the sum of $19.50, for 
which sum plaintiff prays judgment.” 

The answer contained a general denial of the averments 
of the petition, succeeding which were the following alle- 
gations: “Defendant, further answering, states that it or 
none of its officers knew of plaintiff or his agents, or that 
_ there were such persons in existence, until the commence- 
ment of this suit; that it has uo contract whatever, either 
verbal or written, with plaintiff or any of his agents to 
store any goods, wares, or merchandise.” There were other 
averments in tlie answer which are unnecessary to notice. 

The reply was in denial of each allegation of new matter 
contained in the answer. 

Upon atrial had to the court judgment was rendered in 
favor of William Neville, against the Moline, Milburn & 
Stoddard Company, for the sum of $15 and costs, taxed at 
$66.43. 

The proofs were that F. A. Burke, as lessee, first occupied 
the room in which it is claimed the goods of plaintiff 
in error were afterwards stored. The term of his lease be- 
gan March 1, 1889, and he continued to occupy the room 
until April 1, 1891, during that time being engaged in 
business as a retail dealer in wagons and agricultural im- 
plements. Some of these implements he obtained in the 
course of his dealings with the Moline, Milburn & Stoddard 
Company, of Omaha, Nebraska. After April 1,1891, some 
of the agricultural implements remained in the room until 
June 15, of thesame year. On said 1st day of April a Mr. 
Munroe leased the aforesaid room, and from the 4th of April 
thereafter occupied the same until long after the date when, 
by plaintiff’s petition, it is claimed that the storage ended. 
During the occupancy of this room by Mr. Munroe the 
implements, which had been left therein by Mr. Burke, 
were permitted to remain undisturbed until June 15, 1891, 
when those to which the facts of this case have any rela- 
ion were turned over to the plaintiff in error. On the 
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same date that these goods were turned over by Mr. Burke 
to the Moline, Milburn & Stoddard Company suit was be- 
gun by the defendant in error against the said company 
for the storage on said goods between April 1, 1891, and 
June 15, immediately following that date. 

Plaintiff founded his cause of action upon an express 
contract with the said company for the storage of its goods, 
wares, and merchandise, the fair compensation for storing 
which he alleged that said company agreed to pay. There 
was undisputed evidence, perfectly satisfactory in its nature, 
that there was never any contract between the defendant in 
error and the plaintiff in error. The proof is also un- 
questionable that Mr. Burke received said goods of the 
plaintiff in error as he required them in his business, at 
the depot at Plattsmouth, and that for them thencefor- 
ward, until such as were not sold were returned to plaintiff 
in error at Omaha, Mr. Burke was solely responsible. 
Whether he received them for sale on commission is not 
quite clear, though that is probable from the evidence. 
Certain it is, however, he received and handled them in 
convection with and as he did many other agricultural im- 
plements of the same nature. The lease under which Mr. 
Burke held was made to him individually, the plaintiff in 
error not being therein known nor in any way recognized 
by the defendant in error as his agent. Under. these cir- 
cumstances, even if Mr. Burke was the agent of the 
plaintiff in error for the sale of its implements, this un- 
disclosed principal could not be held liable for his indi- 
vidual contract, which had no reference either to said com. 
pany or its business. (Morgan v. Bergen, 3 Neb., 209.) 
There was, therefore, no competent evidence to establish 
the claim for storage against the plaintiff in error, and the 
judgment of the district court is 


REVERSED. 
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SraTE oF NEBRASKA, EX REL. ATTORNEY GENERAL, V. 
ATCHISON & NEBRASKA RAILROAD COMPANY. 


F1iLeED NOVEMBER 21, 1893. No. 3010. 


1, Quo Warranto: RAILRoap Companies: UNLAWFUL ExEr- 
CISE OF CORPORATE FRANCHISES: FORFEITURE: SUFFICIENCY 
oF EvIDENCE. In quo warranto proceedings to declare void the 
lease by defendant of its line to another railroad company, and 
to annul a subsequent deed of defendant to said lessee, by which 
lease and deed it was claimed that a consolidation had been ef- 
fected of parallel competing lines not forming a continuous line 
without break of gauge or interruption, it is held, upon fall con- 
sideration of all the proofs upon which was made up the report 
of the referee, that each of his findings of fact and conclusions of 
law adversely to the material averments of the information is 
correct. MAXWELL, C. J., dissenting. 


2. The proofs and the report of the referee being adverse 
to each material allegation of the information, such information 
is dismissed. MAXWELL, C. J., dissenting. 


ORIGINAL action in the nature of quo warranto to oust 
defendant of its franchise. Action dismissed. 


A former opinion in this case upon a demurrer to the 
information is reported in 24 Neb., 143. 


. William Leese, C. G. Dawes, and George H. Hastings, 
Attorney General, for the state. 


T. M. Marquett, J. M. Woolworth, and Marquett, Deweese 
& Hall, contra. 


Ryan, C. : 


This cause was considered and certain propositions of 
law applicable to the matters alleged in the information 
were fully stated in 24 Nebraska, on pages 143 et seq. 
This was upon a demurrer to the said information on the 
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grounds of a defect of parties, and because the facts alleged 
did not entitle the state to the relief prayed. Upon the 
averments of the information, which, for the purposes of 
the demurrer, were conceded to be true, it was held that 
the lease of the respondent to the Burlington & Missouri 
River Railroad Company should be declared void. The 
respondent was given leave to answer the information, and, 
in due time, its answer was made, averring the existence of 
such facts as negatived all infringements of the provisions 
of the statutes and constitution of the state of Nebraska, 
charged in the information. 

On the 24th day of March, 1891, by consent of the re- 
spective parties and their counsel, it was ordered that upon 
the pleadings, testimony, and exhibits, then ready for final 
consideration, this cause should be referred to John H. 
Ames, Esq., by whom, thereon, a report should be made 
stating his findings of fact and conclusions of law. <Ac- 
cordingly, on October 1, 1891, said referee filed his report, 
in respect to which were deduced and applied five conclu- 
sions of law, the last of which was that the information 
should be dismissed. 

Summarized, the findings of fact relevant and material 
to the decision of the issues joined were substantially as 
follows: That the Burlington & Missouri River Railroad 
Company in Nebraska had, prior to January 15, 1872, con- 
structed and acquired by leases lines of railway extending 
from Plattsmouth to Lincoln, and from Lincoln, by way of 
Crete, through the counties of Lancaster, Saline, and Gage, 
to the city of Beatrice, in the last named county, and from 
Lincoln, through the counties of Lancaster, Otoe, and 
Nemaha, to the town of Brownville, in the county last 
named ; that said line from Crete to Beatrice practically 
constituted a branch from the main line of said Burlington 
& Missouri River Railroad Company extending to Kear- 
ney, and, if treated as a prolongation of said main line, 
was and is not parallel with, but divergent from the said 
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line of said defendant at substantially all points; after 
leaving said city of Lincoln this divergence being so great 
that the stations of Crete, on the first-named line, and of 
Hickman, on the defendant’s line, the former about twenty 
miles and the latter about fifteen miles from Lincoln, are 
geographically more than twenty miles apart; that the line 
by way of Nebraska City to Brownville is not parallel to, 
but divergent from the said defendant’s line at all points 
after leaving Lincoln, said divergence being as great as 
between the two lines above mentioned; all of said lines, 
however, converging to a common point, which is Lin- 
coln; that from Beatrice to Tecumseh, which is the near- 
est point on defendant’s line, is thirty-five miles, and 
from Tecumseh to Nemaha City, the nearest point on 
the Brownville line, is thirty miles; that since Jan- 
uary 15, 1872, the lines of the Burlington & Missouri 
River Railroad Company, of the Chicago, Burlington & 
Quincy Railroad Company, and of the defendant have, as 
constructed and maintained, admitted of the continuous 
passage of cars from one to the other, without detention 
or bieak of bulk at Lincoln; that since January 1, 1880, 
all of said lines have been in the exclusive possession and 
under the sole control and management of said Chicago, 
Burlington & Quincy Railroad Company; that defendant’s 
line constitutes a practical continuation and prolongation 
in nearly a right line southeasterly from Lincoln, Nebraska, 
to Atchison, Kansas, of the aforesaid line extending from 
Plattsmouth to Lincoln; and, as such continuation and 
prolongation, defendant's line, as respects the transportation 
of freight, has been, and is now, operated by the Chicago, 
Burlingion & Quincy Railroad Company; that, first by lease, 
and afterwards by deed, the defendant’s line of railroad 
was transferred to the Burlington & Missouri River Rail- 
road Company, by which latter company it was duly, by 
deed, conveyed to the said Chicago, Burlington & Quincy 
Railroad Company ; that pending the construction of defend- 
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ant’s line of railroad, and in aid thereof, bonds were voted 
and issued to the defendant to the aggregate amount of 
$397,700, by the counties of Richardson, Gage, and Lan- 
caster, though upon what inducement the record does not 
disclose; that previous to January 1, 1880, defendant’s 
line was in very bad repair, and very inadequately equipped 
with rolling stock, and unable to give a safe or effectual 
service, and on account of its financial embarrassment the 
defendant was unable to ameliorate these evils; that since 
January 1, 1880, the Chicago, Burlington & Quincy Rail- 
road Company has practically reconstructed defendant’s 
line of railroad by putting in new ties and the substitu- 
dion throughout of new steel rails for the iron rails for- 
mmerly in use thereon, and has built at Rulo, across the 
Missouri river, a bridge at a cost of one million dollars, so 
as to connect with its lines east of the Missouri river, and 
has placed in repair and furnished with rolling stock the de- 
fendant’s line, so that now it is safe and efficient for use asa 
railroad; that within ten miles of Lincoln the Burlington & 
Missouri River Railroad Company’s line and that of defend- 
ant were so near each other as to serve on nearly equal terms 
some of the traffic destined to Lincoln; but with this ex- 
ception these lines were not competing, and the above ex- 
ception did not render them within the meaning and effect 
of the provisions of the constitution of 1875, inhibiting 
the consolidation of railroad corporations owning parallel 
and competing lines; that there was no proof of compe- 
tition for traffic between interstate points, and except- 
ing at Lincoln there was no competition between points 
within Nebraska and other points outside its limits. ‘The 
referee further found that such other competition as existed 
was between shippers stimulated to activity by a system of 
individual rebates common to the railroad companies pre- 
viously to the enactment of the interstate commerce law by 
congress, or arose from occasional fortuitous circumstances, 
or combinations of circumstances, entirely foreign to the in- 


Vou. 388) SEPTEMBER TERM, 1893. 441 


State v. Atchison & N. R. Co. 


hibitions of the statutes and the constitution of Nebraska. 
That there was no violation of such provisions by the de- 
fendant were substantially the referee’s conclusions of law. 

To these several findings of fact and conclusions of law 
there were filed exceptions which challenge the correctness 
of every conclusion, whether of law or of fact. These ex- 
ceptions are criticised as inexact, general, and as unavailing 
as against the findings of the referee, especially as to mat- 
ters of fact, the contention being that these must stand as 
the special verdict of a jury. It may be that these points 
are well taken, and that this case might be disposed of upor 
the presumption contended for. The magnitude of the in- 
terests involved and of the questions presented, as well as 
the consideration due to an application for a prerogative 
writ by the state, seemed to require that technicalities should 
be avoided as far as possible; and the evidence, there- 
fore, has been as carefully read and considered as though 
no report had been made by the referee, with the same con- 
clusions as had been set forth in his report. As the referee’s. 
findings fully and fairly epitomize the evidence as to ques- 
tions of fact, and as his conclusions of law are in conso- 
nance with the principles recognized on the hearing of the 
cause on demurrer, it would be but a work of supereroga- 
tion to.examine the same matters in detail only to reach 
the same result. The exceptions to the report of the ref- 
eree are overruled and the information is 


DISMISSED. 


MAXWELL, ©. J., dissenting. 


I am unable to give my assent to the opinion of the com- 
missioners in this case approved by a majority of the court. 
The case was before this court in 1888, on demurrer to the 
relation. The demurrer was overruled and leave given to 
the defendants to auswer. It may be well to call attention 
to the points decided in that case by a unanimous court. 
(State v. Atchison & N. R. Co., 24 Neb., 143), as follows: 
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“Tn a proceeding by quo warranto against a corporation 
to forfeit its franchises, and oust it from the same for mis- 
user or non-user thereof, the corporation is the only nec- 
essary party defendant. In case of forfeiture the court 
will take the necessary steps to protect the rights of other 
parties in the premises. 

“Section 89 of chapter 16 of the Compiled Statutes 
authorizes the consolidation of two lines of railway only 
in cases where the two roads, when so consolidated, will 
form a continuous line without break of gauge or interrup- 
tion. 

“Section 94, chapter 16, of the Compiled Statutes au- 
thorizes the leasing of a railroad constructed by another 
company only in cases where the road of the lessee and of 
the company making the lease will form a continuous line. 

“The Atchison & Nebraska railroad, extending from 
Atchison, Kansas, to Lincoln, Nebraska, was completed to 
Lincoln in 1871, and leased to the B. & M. railroad in 
1880. Held, That it did not form a continuous line with 
the B. & M. railroad, and was not within the provisions of 
the statute authorizing the making of a lease, and that 
such lease was unauthorized. The mention in the statute 
of continuous or connected lines excludes all others. 

' “The powers of a corporation organized under legisla- 
tive statutes are such, and such only, as the statutes confer. 
The charter of a corporation is the measure of its powers, 
and the enumeration of these powers implies the exclusion 
of all others. 

“Whiere a railway company without authority of law 
leases its road to another railway company with all its 
rights, property, and franchises for a long period of time, 
it thereby abandons the operation of its road, and is subject 
to forfeiture. 

“Section 3, article 11, of the constitution prohibits any 
railroad corporation from consolidating its stock, property, 
franchises, or earnings, in whole or in part, with any other 
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railroad corporation owning a parallel or competing line. 
The word ‘consolidate’ in the constitution is used in the 
sense of join or unite. 

“Section 5, article 11, of the constitution prohibits 
the issuing by a railway corporation of stock or bonds ex- 
cept for the consideration actually received. One of the 
objects of this provision is to enable the public to ascertain 
the actual cost of each railway in the state, and to enable 
the legislature to pass just laws fixing an equitable rate of 
taxation, and for the transportation of persons and prop- 
erty, so that justice may be done alike to the railway com- 
pany, the public, and private individuals.” 

Many of these points are not referred to in the opinion 
of the commissioner. Section 3, article 11, of the consti- 
tution prohibits any railway company from consolidating 
its stock, property, franchises or earnings, in whole or in 
part, with any other railroad corporation owning a par- 
allel or competing line. It is admitted in the opinion that 
“within ten miles of Lincoln the Burlington & Missouri 
River Railroad Company’s line and that of defendant 
were so near each other as to serve on nearly equal terms 
some of the traffic destined to Lincoln, but with this ex- 
ception these lines were not competing, and the above excep- 
tion did not render them within the meaning and effect 
of the provisions of the constitution of 1875, inhibiting 
the consolidation of railroad corporations owning parallel 
and competing lines.” 

It will be observed that it is admitted in the opinion, in 
effect, that at Lincoln, and within ten miles thereof, that 
the defendant road and the Burlington & Missouri River 
road were competing lines. If we take ten miles square 
in every direction from Lincoln, we will have 400 square 
miles of territory, which at the present time contains more 
than 50,000 people. This territory is sufficient to form a 
county, and is the minimum number of miles fixed by the 
constitution for that purpose. Yet the fact that the de- 


444 NEBRASKA REPORTS. [VoL. 38 


State v. Atchison & N. R. Co. 


fendant isa competing road with the Burlington & Missouri 
River road is spoken of as though it was a trifling mat- 
ter, notwithstanding the language of the constitution that 
there shall be no consolidation, either in the stock, property, 
franchises, or earnings, or any part thereof, with any other 
parallel or competing line. The object of the constitutional 
convention was to prevent one or two corporations from 
purchasing parallel or competing lines and thus prevent 
competition. The defendant, if disconnected with the Burl- ' 
ington & Missouri River road, is a competing line for busi- 
ness in the territory named, and might, perhaps, by carry- 
ing for lower rates than the Burlington & Missouri River 
road, benefit every resident of the city of Lincoln and 
the territory adjacent, and thus induce new enterprises and 
promote the prosperity, not only of the city, but of the 
state. It is a well known fact, also, that the road was origi- 
nally planned to extend to Columbus and there form a 
competing line with the Union Pacific railway, and the 
records of this court show that the residents of Platte 
county donated $100,000 of its county bonds to that road, 
presumably to obtain a competing line. The majority 
opinion would allow the Burlington & Missouri River 
railroad to purchase the Union Pacific Railway as a com- 
peting line. It is well known also that the defendant line 
crosses the Burlington & Missouri River line at Seward, 
and would be a competing line there. It also crosses two 
Burlington & Missouri River lines at Lincoln, and a 
Burlington & Missouri River road at Tecumseh, and 
would be a competing line there. If competition could 
affect the rates of transportation for ten miles on each side 
of Lincoln, it would do the same for Columbus, Seward, 
and Tecumseh. Thus, if Lincoln, by reason of reduced 
rates, was enabled to pay an increased price for corn or 
stock, or to sell goods at a lower rate than without such 
competition it would be enabled to do, the same benefits 
_ would apply to Tecumseh, Seward, and Columbus, and 
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other towns along the line of the defendant road, and at- 
tention being called to these lower rates on that line would 
cause a reduction of rates on other lines in the state; but 
it is a narrow view of the law to limit the benefits to be 
derived from competition to the cities named. The defend- 
ant road, crossing or connecting, as it does, every important 
railway line but one in the state, would, if permitted to 
remain as when constructed, an open and competing line, 
greatly benefit the people of the entire state. J am very 
confident also that this court has no power, if admitting 
that the defendant is a competing line at the most impor- 
tant point on the road, as is done in the opinion in this 
case, to declare that such consolidation is not prohibited by 
the constitution. There stands the constitutional provision, 
like a wall of rock, prohibiting such consolidation, or any 
consolidation, in such cases. Stronger language could not. 
be used: “No railroad corporation * * * shall con- 
solidate its stock, property, franchises, or earnings, in whole 
or in part, with any parallel or competing railway line.” 
It is not in the power of this court, therefore, to declare 
the consolidation in this case valid, and the time will come 
when the majority opinion will be held to be clearly in vi- 
olation of the provisions of the constitution. 


JoHN V. FARWELL Company Vv. WILLIAM E. WricHt 
ET AL. 


FILED NOVEMBER 21, 1893. No. 5033, 


1. Fraudulent Conveyances: PREFERRED CREDITORS. A 
debtor in failing circumstances has a right to secure, or pay in 
full, a portion of his creditors to the exclusion of others, and 
whether in so doing he is acting with a fraudulent purpose is 
a question of fact and not of law. (Kilpatrick-Koch Dry Goods 
Co. v. MePheely, 37 Neb., 800.) 
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2. An intention on the part of a debtor to defraud can- 
not be inferred merely from the fact that he desired to and did 
prefer certain of his creditors. (Jones v. Loree, 37 Neb., 816.) 


3. Attachment: RIGHT oF ACTION ACQUIRED AFTER ISSUANCE 
oF Writ. An attachment must stand on plaintiff’s cause of 
action as it existed when the affidavit for an attachment was 
filed and the writ issued; and if the plaintiff, at the date of the 
issuing of the attachment, does not own the claim for which he 
seizes the defendant’s property, he cannot afterwards, by pur- 
chasing such claim, assert it by amendment or otherwise as. 
against the property seized under the attachment and by virtue 
thereof. 


rang 


: GROUND TO DiscHARGE. Where a plaintiff 
brought suit, alleging as a cause of action his ownership of cer- 
tain notes, then past due, made and delivered to him by the de- 
fendant, and at the same time filed an affidavit for attachment 
in which such notes were made the basis of such claim against 
the defendant, and caused the property of the defeudant to be 
seized under said attachment, and it afterwards appeared that 
plaintiff was not the owner of said notes, or any of them, at the 
time of bringing such suit and instituting sach attachment pro- 
ceeding and seizing said property, held, that the attachment 
should be dissolved, although plaintiff, after the seizure of de- 
fendaut’s property, became the owner of said notes, and owned 
them at the time of the hearing of the motion to discharge the. 
attachment. 


Error from the district court of Buffalo county. Tried. 
below before HAMER, J. 


The opinion contains a statement of the case. 


R. A. Moore and John T. Wentworth, for plaintiff in 


error: 


The mortgages were voluntarily made without the. 
knowledge of some of the mortgagees. By the mortgages 
Wright & Gregg conveyed all their property. The mort-: 
gages were, therefore, fraudulent and void, as being against 
the assignment law of this state. (Ch. 6, Comp. Stats. ; 
White v. Cotzhausen, 9 Supreme Ct. Rep., 309; <Kellog v. 
Richardson, 19 Fed. Rep., 70; Kerbs v. Ewing, 22 Fed. 
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Rep., 693; Freund v. Yaegerman, 26 Fed. Rep., 812; 
Liming v. Kyle, 31 Neb., 649; Straw v. Jenks, 43 N. W. 
Rep. [Dak.], 941; Harkrader v. Leiby, 4 O. St., 602; 
Dickson v. Rawson, 5 O. St., 224; Burrows v. Lehndorff, 
8 Ia., 96; Lampson v. Arnold, 19 Ia., 479; Bonns v. Car- 
ter, 20 Neb., 566.) 

The mortgages are void because they are executed upon 
property in value greatly in excess of the debts secured. 
(Thompson v. Richardson Drug Co., 33 Neb., 714; Morse 
v. Steinrod, 29 Neb., 108; Brown v. Work, 30 Neb., 800.) 


Lamb, Ricketts & Wilson and Marston & Nevius, contra: 


It affirmatively appears from the petition and the amended 
petition that the plaintiff did not have at the time the at- 
tachment was taken out, nor yet at any time before the 
order dissolving it was entered, any cause of action against 
the defendants upon the supposed notes attempted to be 
sued on in this case. The attachment was properly dissol ved. 
The plaintiff, by a subsequent purchase of the notes, cannot 
assert his claim against property seized under the attachment. 
(Wade, Attachment, sec. 72; Bowen.v. School District No. 
8, Phelps County, 10 Neb., 266; Hamilton v. Johnson, 32: 
Neb., 730; Berry v. Hardman, 12 Ala., 604; Rick v. Thorn- 
ton, 69 Ala., 473; Estlow v. Hanna, 75 Mich., 219; Pope 
v, Hibernia Ins. Co., 24 O. St., 481.) 

The plaintiff is estopped to deny the validity of the 
first chattel mortgage by levying the writ of attachment 
subject to it; by buying up that chattel mortgage and as- 
serting its validity; and by selling the property under the 
attachment and bidding it in subject to the mortgage. 
(Russell v. Dudley, 3 Met. [Mass.], 147; Kellogg v. Secord, 
3.N. W. Rep. [Mich.], 562; Mandelson v. Paschen, 37 N. 
W. Rep. [Wis.], 815; Delaware & Hudson Canal Co. v. 
Bonnell, 46 Conn., 9.) 

The trial court having found the issues of fact in favor 
of the defendants upon the evidence, this court will not re- 
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verse the decision unless manifestly erroneous. (Grimes v. 
Farrington, 19 Neb., 45; Britton v. Boyer, 27 Neb., 522.) 

None of the mortgages are open to the objection that they 
were made without the knowledge or consent of the mort- 
gagees. It appears in the testimony that notice was imme- 
diately given to all the parties of the execution of the 
mortgages, and that such security was ratified and approved 
by the mortgagees prior to the attachment. In all such 
eases chattel mortgages are valid. (First Nat. Bank of Em- 
poria v. Ridenour, 27 Pac. Rep. [Kau.], 150 ; Bierbower v. 
Polk, 17 Neb., 276; Fletcher v. Martin, 25 N. E. Rep. 
{Ind.], 886.) 


Raeay, C. 


On May 4, 1891, William E. Wright and Charles H. 
Gregg, under the copartnership name of Wright & Gregg, 
were engaged in mercantile business in the city of Kearney, 
Nebraska; and on said date, being largely indebted and in 
failing circumstances, they executed chattel mortgages on 
their stock of merchandise as follows: (1) To the Kearney 
National Bank, $3,575.00; (2) to L. C. Gregg, $1,207.75 ; 
(8) to Seigel & Bro., $2,970.95; (4) toSuper, Marshall & Co., 
$635.82. These mortgages were all duly filed on said date 
in the office of the county clerk of Buffalo county, and pos- 
session of the mortgaged property turned over to one Lyon 
for the mortgagees. The mortgages were made liens on 
the property covered by them, in the order named above, 
and were all given for honest debts owing at that time by 
Wright & Gregg to the mortgagees. 

Wright & Gregg had for some time been dealing with 
the John V. Farwell Company, of Chicago, Illinois, and on 
the 16th day of February, 1891, owed that company $5,379, 
for which amount Wright & Gregg at that date gave the 
Farwell Company several negotiable notes. These notes the 
Farwell Company soon afterwards sold for cash, guaranty- 
ing their payment, and on said May 4, 1891. and for some 
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months thereafter, did not own any of said notes. On said 
date, however, Wright & Gregg did owe the Farwell 
Company a balance on account contracted since February, 
1891, of $638. On May 5, 1891, the Farwell Company 
brought suit in the district court of Buffalo county against 
Wright & Gregg, and claimed in the petition that Wright 
& Grege were indebted to it in the sum of $5,379 on the 
notes mentioned above, and that said notes were still the 
property of said Farwell Company and due and unpaid. 
At the same time the Farwell Company sued out an attach- 
ment against Wright & Gregg for $6,017, and alleged in 
its affidavit for attachment the indebtedness of Wright & 
Gregg to it on the notes mentioned above, and caused a 
writ of attachment to be issued on said stock of merchan- 
dise, covered by said mortgages, to be seized by the sheriff. 
Said writ of attachment was, however, as appears from the 
sheriff’s return thereon, levied upon said merchandise, 
subject to the mortgage executed by Wright & Gregg to 
the Kearney National Bank. On the 16th day of May, 
1891, the Farwell Company filed an amended petition and 
‘affidavit for attachment. These declared not only on the 
notes but on the account mentioned above. On May 15, 
1891, the attorney for the Farwell Company purchased of 
the Kearney National Bank the mortgage made to it by 
Wright & Gregg. This purchase was made ostensibly in 
behalf of and in the name of J. V. Farwell, Jr. On Sep- 
tember 28, 1891, the Farwell Company having, in pursu- 
ance of its guaranty of said notes, taken the same up and 
become the owner thereof, filed another amended affidavit 
for attachment against Wright & Grege, substantially the 
same as the first and second affidavits, but containing the 
additional allegation that Wright & Gregg had, by false 
pretenses, procured an extension of time for paying the 
debt represented by the notes. At this date, September 
28, 1891, the cause was heard on the motion of Wright & 
Gregg to dissolve the attachment, and the court made an 


33 
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order discharging the same, and from that order the Far- 
well Company prosecutes error to this court. 

The grounds of attachment alleged in the affidavit of 
May 5, 1891, were that “the said defendants are about to 
convert their property into money for the purpose of plac- 
ing it out of the reach of their creditors; that they have 
property and rights in action which they have concealed ; 
that they have assigned and disposed of their property, or 
a part thereof, with the intent to defraud their creditors, 
and that the debt upon which said notes were based was 
fraudulently contracted by the defendants.” There is no 
evidence in the record that Wright & Gregg, on May 5, 
or at any other time, “ were about to convert their property 
into money for the purpose of placing it out of the reach 
of their creditors;” nor does the record contain any evi- 
dence that at the date of suing out said attachment, or at 
any other time, Wright & Gregg: “had any property or 
rights in action which they had concealed ;” and further- 
more, the record discloses no evidence “that the debt 
upon which said notes were based was fraudulently con- 
tracted.” 

It remains to be determined, then, whether Wright & 
Gregg “had assigned and disposed of their property, or a 
part thereof, with the intent to defraud their creditors.” 
The only claim of a fraudulent disposition made by Wright 
& Gregg of their property is the giving of the mortgage 
above mentioned. 

The first contention of the plaintiff in error is that the 
making of these mortgages by Wright & Gregg, and their 
delivery of the possession of the mortgaged property to 
the mortgagees, or to Lyon for them, amounted to an as- 
signment for the benefit of Wright & Gregg’s creditors, and 
that the mortgages, not being in conformity with the as- 
sigument law of the state, are therefore void. 

In Jones v. Loree, 37 Neb., 816, it is said: “Several 
chattel mortgages made and delivered simultaneously to se- 
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cure different creditors of the mortgagor, the delivery be- 
ing to one of the mortgagees, who in the transaction acts 
for himself and on behalf of all the other mortgagees, do 
not constitute an assignment for the benefit of creditors.” 
The facts in that case were substantially the same as in the 
one at bar. The rule there laid down is adverse to the 
claim made by the plaintiff in error here. 

The second contention of the plaintiff in error is that 
the mortgages are void because they are executed upon 
property the value of which is greatly in excess of the 
debts secured. The aggregate of the debts secured by the 
mortgages was $8,389.52. The evidence as to the actual 
value of the property is confltcting. It was valued by the 
appraisers when seized on the attachment, at $13,188, and 
it sold in bulk at public auction for something near $7,000. 
In Jones v. Loree, supra, Irvine, C., speaking upon this 
point and for this court, said: “Upon the first branch of 
this argument it is sufficient to say that the mortgages to 
Loree, Mrs. Briggs, and the two Higginses are shown con- 
clusively by the evidence to have been given at one time 
as part of the same transaction, Loree acting, in taking the 
mortgages, on his own behalf and as agent for the other 
mortgagees. or the purpose of considering the propor- 
tion existing between the property mortgaged and the debts 
secured the court instructed the jury that they were to be 
considered as one transaction. The reason of the rule 
avoiding, as against creditors, conveyances of property in 
value greatly in excess of a debt secured by such convey- 
ances is that such a conveyance necessarily operates to hinder 
and delay, if not to defraud, other creditors ; that it evinces 
an intention upon the part of the debtor to do more than 
secure the creditor preferred, and practically conclusively 
proves an intent upon his part to deprive other creditors of 
their remedies. From the nature of the transaction the 
creditor preferred is chargeable with notice of such design, 
and is shown by his act of taking grossly disproportionate. 
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security to have participated in the fraudulent intent. 
But when a number of small debts are secured upon prop- 
erty, not disproportionate to the aggregate amount of 
these debts, no such effect follows aud no such intention 
can be imputed either to grantor or grantees. This court 
has repeatedly sustained a series of conveyances of this 
character. Among such cases are Hershiser v. Higman, 
31 Neb., 531; Hamilton v. Isaacs, 34 Neb., 709.” And 
in Kilpatrick-Koch Dry Goods Co. v. McPheely, 37 Neb., 
803, it is said: “ The contention of the plaintiff in error 
seems to be that as the value of the property mortgaged 
was $5,925.41, and the debt secured by the first mortgage 
was only $2,500, the security was so greatly in extess of the 
amount of the first mortgage debt as to render the mort- 
gage fraudulent in law, whatever that may mean. But 
these mortgages were all made and filed on the same day 
end within a few minutes of each other; in other words, 
they were one transaction. We are not prepared to say 
that a mortgage would be fraudulent solely because the 
value of the property mortgaged was two, or even three, 
times greater than the debt. Whether it would be, is a 
question of fact for a jury or trial court and not a ques- 
tion of law.” We cannot say that the value of the prop- 
erty mortgaged by Wright & Gregg was so greatly in 
excess of the debts for which it was pledged as to raise a 
conclusive presumption of fraud. 

Again, it is contended by the plaintiff in error that the 
mortgages were fraudulent in fact, and so intended by 
Wright & Gregg. The evidence on which the court below 
acted was somewhat voluminous. It was conflicting. Some 
of it was presented by affidavits and some of it appears to 
have been given by the mouths of witnesses in the presence’ 
of the trial court; and unless we can say that the finding 
of the conrt is unsupported by competent evidence, we have 
no authority to disturb it. This has been so often said by 
the court as to render a citation of authorities superfluous, 
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The court below heard the witnesses. He observed their 
manner of testifying, and general demeanor while on the 
stand. He weighed and scrutinized the testimony, and it 
does not convince us that Wright & Gregg made these 
mortgages with any fraudulent purpose; and if it did, 
the mortgagees would not be affected with such fraudulent 
intent, unless they participated therein. (Jones v. Loree, 
supra.) The record shows that Wright'& Gregg desired 
to and did prefer the creditors to whom the securities were 
given; but an intent to defraud cannot be inferred merely 
from the fact that a preference is given to a certain creditor. 
(Jones v. Loree, supra.) “A debtor has a right to prefer 
his creditors ; to pay part in full to the exclusion of others ; 
and he has a right to secure the debts of a part of his cred- 
itors to the exclusion of others; and this is true whether 
he be insolvent, or in failing circumstances, or not. All 
the law requires of him is that he should act honestly; 
that his disposition of his property should not be made for 
the fraudulent purpose of hindering, delaying, or defraud- 
ing his creditors; and whether an act of adebtor in the 
disposition of his property is fraudulent, is always a ques- 
tion of fact and not a question of law. . Section 20, chap- 
ter 32, Compiled Statutes, provides: ‘The question of 
fraudulent intent * * * shall be deemed a question 
of fact and not of law.’”’ (Kilpatrick-Koch Dry Goods Co. 
v, McPheely, supra.) 

But the order of the court discharging this attachment 
should be sustained on other grounds, which we shall no- 
tice briefly. On May 5 the plaintiff in error made an 
affidavit for an attachment that Wright & Gregg were in- 
debted to it in the sum of $6,017 on the notes mentioned 
above, and on this affidavit an attachment was issued, by 
virtue of which the sheriff seized the entire stock of goods 
of Wright & Gregg. The record discloses that the Far- 
well Company, at that date, did not own or have possession .. 
of any one of these notes; that it had previously sold 
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them for cash and had the money for them at the very 
time it caused said goods to be attached. The only debt 
that Wright & Gregg at that time owed plaintiff in error 
was the Lalance on account of some $700, and even this 
was not included in either the petition, in the suit brought 
or in the affidavit for attachment under which the goods 
were seized. The remedy by attachment is a harsh and 
summary one, a creature of the statute, and before a liti- 
gant can invoke it the law requires him not only to give a 
bond, but to swear to the nature of the claim he has against 
the defendant, that it is just, and the amount which he 
ought to recover; and he must own the claim on which he 
bases his attachment. The seizure of these goods was a 
wrong, a grievous wrong, and done in utter disregard of 
all law. To thus use the remedies of the statute is to tor- 
ture them into engines of oppression. To call this “law” 
is to mock at justice. The fact that the Farwell Company 
had guarantied the payment of these notes gave it no cause 
of action against Wright & Gregg on them until such 
time as they were compelled to and did make good their 
guaranty, which was long after the seizure of the goods 
under attachment. , 

The amended affidavit for attachment, filed May 16, by 
the Farwell Company did not help the case. By this the 
amount due on the account was attempted to be brought in, 
but the false claim of indebtedness on the notes was still 
maintained; and the filing of the amended affidavit for 
attachment on September 26, in which the Farwell Com- 
pany attempted to base a claim against Wright & Gregg 
on these notes, which the Farwell Company had at that 
time again become the owner of, was au attempt to put into 
this case a cause of action which the Farwell Company did 
not own on May 5, when it brought its attachment suit 
and seized these goods; and as it had no cause of action 
against Wright & Gregg on these notes at the time it 
brought its original action, and at the time it sued out, 
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its first attachment, it could not after that put into such 
suit of attachment any cause of action which it subse- 
quently acquired and assert it against the property seized 
by virtue of the original writ of attachment. 

Again, the attachment writ was levied on goods, and the 
same were sold subject to the mortgage made by Wright 
& Gregg to the Kearney National Bank, this mortgage 
having been purchased, doubtless, by the Farwell Com- 
pany. This mortgage was made at the same time the 
others were, and for a like purpose and under like circum- 
stances. We will presume that the attachment writ was 
levied as directed by the Farwell Company, and the evi- 
dence shows that the Farwell Company notified purchasers 
at the time of the sale of the property under the attach- 
ment, that the goods would be sold subject to this Kearney 
National Bank mortgage, and the Farwell Company is now 
estopped from claiming that any of these mortgages were 
fraudulent. (Kellogg v. Secord, 42 Mich., 318; Russell v. 
Dudley, 44 Mass., 147.) 

We must not be understood from anything contained in 
this opinion as censuring in any manner the learned coun- 
sel for the Farwell Company, as the record shows he 
acted in the utmost good faith throughout, and on infor- 
mation and instruction from his client, and in iguorance 
of the true state of facts in the case.. There is no error in 
the judgment of the district court and the same is 


AFFIRMED, 
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JAMES Conway v. JoHN RosErts, 
FILED NOVEMBER 21, 1893. No. 6610. 


Exemptions: Riaut or Farmer To SeLect Horses. By the 
provisions of section 530 of the Code of Civil Procedure a debtor, 
resident of this state, the head of a family, and engaged in the 
business of agriculture, is entitled to select and hold as exempt 
from execution ‘‘a pair of horses;” and he may exercise his own 
discretion in the selection of such horses, and is not limited to 
any particular horses, hut may make such selection from any 
horses owned by him. 


Error from the district court of Johnson county. Tried 
_below before Broapy, J. 


Daniel F. Osgood, for plaintiff in error, cited: Keybers 
v. McComber, 67 Cal., 395; Kilpatrick v. Callender, 34 
Neb., 727. ; 


8. P. Davidson, contra, cited: Code, sec. 530; Williams 
v. Golden, 10 Neb., 434; Frazier v. Syas, 10 Neb., 117; 
State v. Sanford, 12 Neb., 430; Chesney v. Francisco, 12 
Neb., 626; Desmond v. State, 15 Neb., 439, 


Raagay, C. 


This isan action if replevin brought in the district court 
of Johnson county by John Roberts against James Con- 
way, a constable of said county. Roberts alleged in his 
petition that he was a resident of said county; the head of 
‘a family; engaged in the business of agriculture; the owner 
of and entitled to the possession of one two-year-old horse, 
which had been taken by Conway on an execution against 
him, Roberts, but that said horse was exempt under the 
law. Roberts had a verdict and judgment, and Conway 
comes here on error. 

It appears from the record that Johnson was a resident 
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of said Johnson county, the head of a family, engaged in 
the business of agriculture, and possessed of no real estate 
whatsoever, either as a homestead or otherwise; that Con- 
way seized the horse sued for by virtue of an execution 
against Roberts, who thereupon made inventory under oath 
of the whole of his, Roberts’, personal property, and de- 
manded an appraisement of all such property as was not 
specifically exempt, in order that he might select his other 
exemptions. The record does not show that any appraisal 
was had, but Conway appears to have released all the 
property levied upon, except the horse in question. 

Section 530, Code of Civil Procedure provides: “No 
property hereinafter mentioned shall be liable to attach- 
ment, execution, or sale, on any final process issued from 
any court in this state, against any person being a resident 
of this state and the head of a family. * * * Sixth. 
* * * and if the debtor be at the time actually en- 
gaged in the business of agriculture, in addition to the 
above, one yoke of oxen, or a pair of horses in lieu thereof. 
* * * All of which articles hereinbefore intended to 
be exempt sha!] be chosen by the debtor, his agent, clerk, or | 
legal representative, as the case may be.” This law ex- 
empted from sale on execution “a pair of horses” and left 
it to Roberts to choose out of all the horses he owned a 
pair he desired to retain. Roberts having done this, the 
officer should have released the horses selected. 

Conway requested the trial court to instruct the jury as 
follows : 

“1. The court instructs the jury that the law in exempt- 
ing a team to a person engaged in the business of farming 
contemplates a team actually used by him, if he has more 
than two horses. 

‘2. The court instructs the jury that a two-year-old colt 
is not a horse and is not exempt if the person claiming the 
exemption owns horses four years old and over, which he 
actually uses in carrying on his business of farming. 
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_“3. The court instructs the jury that if the plaintiff 
owned a team which he actually used in carrying on his 
business of farming, then a two-year-old colt owned by the 
plaintiff not used in carrying on his business of farming is 
not specially exempt as a team, under the provisions of our 
-statate.” 

Conway assigns as error the court’s refusal to give these 
instructions. There was no error in the refusal of the 
court toso charge. It is not a team that the statute ex- 
‘empts, but “a pair of horses.” The statute does not se- 
lect, or attempt the selection of what particular horses 
shall be exempt, but leaves that to the execution debtor. 

Conway also excepted to and assigns as error the giving 
of an instruction given by the court as follows: “ The jury 
are instructed that the head of a family, being a resident 
-of this state, and engaged in the business of agriculture, is 
entitled to hold as exempta pair of horses specially ex- 
-empt, in addition to his other exemptions, as provided by 
jaw; and this pair of horses said head of a family may 
select himself.”? This was correct, and a succinct statement 
-of the law applicable to the facts of the case. 

Conway also assigns as error the refusal of the court to 
permit him to prove the value of certain corn and wheat 
‘alleged to belong to Roberts. We are unable to see how 
this evidence was material in this case. It was not denied 
that Roberts was the head of a family and a resident of the 
-state, and engaged in the business of agriculture. He se- 
lected the horse in controversy as one of the pair exempt 
to him by law, and whether he owned corn or wheat, or 
both, and their value, were all immaterial. ‘There is no 
error in the record and the judgment of the district court is 


AFFIRMED. 
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W. O. Russet ef au. vy. ANDREW A. GILLESPIE. 
FILED NOVEMBER 21, 1893. No. 4662. 


Wrongful Seizure and Sale Under Writ of Attachment: 
LIABILiry of SHERIFF: Review. There being no disputed 
question of law in this case, and the verdict of the jury being 
in all respects in accordance with the evidence, the judgment of 
the district court is affirmed. 


Error from the district court of Red Willow county. 
Tried below before CocHray, J. 


W. S. Summers, for plaintiffs in error. 


J. Byron Jennings, contra. 


Raeay, C. 


This suit was brought in the district court of Red Wil- 
low county by Andrew A. Gillespie against W. O. Russell, 
the sheriff of said county, and V. Franklin and H. Trow- 
bridge, the sureties on said sheriff’s official bond. The 
cause of action alleged is that on May 11th, 1889, said 
sheriff held an attachment writ sued out before a justice of 
the peace, in favor of Studebaker & Welch, against one A. 
W. Gillespie, and that by virtue of said writ said sheriff 
seized and sold “one bay horse, one set double harness, 
and one lumber wagon,” then and there the property of 
Andrew A. Gillespie. The answey admitted Russell was 
the sheriff, Franklin and Trowbridge were his sureties, the 
seizure and sale of the property, and denied the other alle- 
gations. of the petition, and alleged that the property so 
seized was the property of A. W. Gillespie, the defendant 
in the attachment suit. The one issue in the case, aside 
from the value of the property, was whether Andrew A. 
or A. W. Gillespie owned the property seized. The 
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plaintiff below had a verdict and judgment, and the sheriff 
and his sureties bring the case here for review. 

It appears that Andrew A. Gillespie lived in Colby, 
Kansas, and A. W. Gillespie was his son living in McCook, 
Nebraska. Andrew A. Gillespie, at the request of an- 
other son of his, John W., also living in McCook, sent 
the property sued for to John W. Gillespie, at McCook, 
Nebraska, for him to sell. He rented a barn of one Hart 
in McCook, put the property in the same and had A. W. 
Gillespie, his brother, take care of it and try to find a 
purchaser for it. It appears also that both John W. and A. 
W. Gillespie did try to find purchasers for their father’s 
property, and offered it at private sale and public auction, 
and among other persons to whom they offered to sell it 
was the sheriff. The sheriff says le was led to believe the 
property seized was A. W. Gillespie’s by his having charge 
of it at the barn. When the sheriff took it he was in- 
formed that the property was Andrew A. Gillespie’s, and 
the evidence shows his title to this property to be clear and 
without a shadow of fraud or suspicion. Indeed, it would 
seem from the record that the seizure of this man’s prop- 
erty wasa high-handed outrage. The sheriff knew the day 
he seized this property that it did not belong to the de- 
fendant; yet, in utter disregard of this old man’s rights, 
and in violation of his duties as sheriff, he took a bond 
from Studebaker & Welch to indemnify him, and com- 
mitted an act of oppression. The sheriff and his sureties 
now assign as error that the verdict is contrary to the law 
and the evidence. It is not contrary to the law or the evi- 
dence, but in perfect ackord with both. 

It is also insisted that the court erred in refusing to give 
to the jury this instruction: “The court instructs the jury 
that if you find from the evidence that the plaintiff An- 
drew A. Gillespie, at the time and prior to the levy of the 
attachment, under which the property described in the pe- 
tition was seized and sold, had clothed his son, A. W. Gil- 
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lespie, with the possession and apparent ownership of said 
property, and that said son was at the time, with the 
knowledge and consent of the plaintiff, holding himself 
out as the real owner thereof, and that the plaintiff per- 
mitted him to manage and- deal with-said property as his 
own, and the sheriff acted thereon to his injury, that the 
plaintiff is estopped to assert his ownership of the property 
in dispute, and your verdict will be for the defendant.” 
There was no error in refusing this instruction, for the 
reason that there was no evidence in the case to which it 
was applicable. The plaintitls in error in their answer did 
not plead an estoppel, nor did they prove one. Under the 
evidence no other verdict than the one for the defendant in 
error could be sustained. ‘There is no error in the record 
and the judgment of the district court is 


AFFIRMED. 


W. O. Russe. er au. v. Joun W. GILEspPre. 
FILED NOVEMBER 21, 1893. No. 4660. 

Wrongful Seizure and Sale Under Writ of Attachment: 
LIABILITY oF SHERIFF: Revirw. There is no question of law 
involved in this case, and the verdict of the'jury being the only 
one that should have been rendered on the testimony, the judg- . 


ment is affirmed. 


Error from the district court of Red Willow county, 
Tried below before Cocuran, J. 


W. S. Summers, for plaintiffs in error. 


J. Byron Jennings, contra. 
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Rae@ay, C. 


This suit was brought in the district court of Red Wil- 
low county by John W. Gillespie against William O. Russell, 
sheriff, V. Franklin and H. Trowbridge, sureties on the 
sheriff’s official bond. The cause of action alleged in the 
petition is that on the 11th day of May, 1889, the sheriff . 
held a writ of attachment issued by a justice of the peace 
in favor of Studebaker & Welch and against one A. W. 
Gillespie, and that under said writ said sheriff seized 
and sold one brown mare and one black horse, then and 
there the property of the said John W. Gillespie. The 
answer admitted the seizure and sale of the property and 
alleged that it belonged to A. W. Gillespie, the defendant 
in attachment. John W. Gillespie had a verdict and judg- 
ment, and the sheriff and his sureties bring the case here. 

The only question litigated below was whether the horses 
seized belonged to John W. Gillespie or A. W. Gillespie. 
The evidence was substantially all one way. John W. Gil- 
lespie traded an interest in a saloonin Colorado for the horses,. 
and then took or sent them to his father in Colby, Kansas. 
John W. then located in McCook, Nebraska, and then had 
these horses brought there. He rented a barn of one Hart 
in which to keep the horses, and placed his brother, A. W. 
Gillespie, the defendant in the attachment suit, in charge of 
them. There is nothing to contradict this evidence. The 
sheriff was advised when he seized the horses that they 
belonged to John W, Gillespie and that A. W. Gillespie: 
had no interest in them. The jury could have right- 
fully found only as they did. The sale of this property 
by the sheriff was a willful and malicious trespass. There 
is no error in the record and the judgment of the district. 
court is 


AFFIRMED. 


Vou. 38] SEPTEMBER TERM, 1893. 465- 


St. Joseph & G, I. R. Co. v. Palmer. 


Sr. JosepH & Granp Isnanp RariLtroaAp CoMPANY V.. 
De Wirt W. PaLMer, 


FILED NOVEMBER 22, 1893. No. 4644, 


1. Carriers: INTERSTATE SHIPMENTS: JURISDICTION OF STATE. 
Courts. Thestate courts have not lost their jurisdiction of the 
subject-matter of actions against carriers because of interstate: 
shipments by reason of the fact that congress has legislated upom 
the subject. 


2. Railroad Companies: ComMon CARRIERS: CONTRACTS TO. 
Limit LiaBILity. A railroad company, in the carriage of 
goods, is subject to the liability of a common carrier, and must 
answer for all losses not occasioned by the act of God or the 
public enemy, and cannot in this state by special contract limit 
or relieve itself from this liability. 


: INTERSTATE SHIPMENTS. The fact that. 
the contract was for the carriage of goods from a point in this. 
state to a point in another state does not change the rule. 


Error from the district court of Adams county. Tried- 
below before Gasuin, J. 


The facts are stated in the opinion. 


J. M. Thurston, W. R. Kelly, and E. P. Smith, for 


plaintiff in error: 


The bill of lading was the written contract of the par- 
ties. Parol evidence to prove a prior verbal agreement 
contradicting its provisions was inadmissible. (Delaney v.. 
Linder; 22 Neb., 280; Goss v. Lord Nugent, 5 Barn. & A.. 
[Eng.], 64*; McNish v. Reynolds, 95 Pa. St.,483; Clarke 
v. Omaha & 8. W. BR. Co., 5 Neb., 322; Hamilton v. Thrall, 
7 Neb., 210; Dodge v. Kiene, 23 Neb., 216.) 

The court erred in submitting to the jury the questiom 
of the existence of any other contract for the shipment of 
the goods than that shown by the written bill of lad- 
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ing. (Taylor v. Fox, 16 Mo. App., 527; Mulligan v. Illi- 
nois O, R. Co., 36 Ia., 181; St. Louis, KC. & N. R. Co. 
v. Cleary, 77 Mo., 634; 2 Rorer, Railroads, p. 1319; 3 
Wood, Railways, p. 1578, note; Hutchinson, Carriers, pp. 
240, 241; Cincinnati, H. & D.& D.& M. R. Co. v. Pontius, 
19 O. St., 222; Hopkins v. St. Lowis & 8. F. R. Co., 29 
Kan., 388; Bank of Kentucky,v. Adams Express Co., 93 
U.S., 175; Norwich Co. v. Wright, 13 Wall. [U.S.], 113; 
Squire v. New York C. R. Co., 98 Mass., 239; Grace v. 
Adams, 100 Mass., 505; Steers ‘v. Liverpool, N. Y. & P. 
Steamship Co.,57 N. Y., 1; Long v. New York C. R. Co., 
50 N.Y.,77; Kirkland v. Dinsmore,62 N. Y.,171; Belger 
v. Dinsmore, 51 N. Y., 166; McMillan v. Michigan 8. & 
N. I. R. BR. Co., 16 Mich., 79.) 

The instructions proceed upon the theory that the con- 
stitution prohibits a railroad company in this state from 
limiting its liability to its own line. There was no com- 
mon law duty in a common carrier to contract to carry 
beyond its own line. It had the power at common law to 
make a contract by which it was not to be held liable be- 
yond its own line. The contract alone fixed the measure 
of its duty beyond its own line. The constitution does not 
create any new burden not existing in the common law. 
At common law and in this country a carrier is not a com- 
mon carrier beyond its own line or chartered line of trans- 
portation. Any engagement beyond this must be measured 
only by the contract it may make in relation thereto. A 
railroad company may limit its liability as a common car- 
rier to the line of its own road by express contract. (Detroit 
& M. R. Co. v. Farmers & Millers Bank of Alitwaukee, 20 
Wis., 1380; Mulligan v. Illinois C. R. Co., 36 Ta., 181; 
Jones v. Cincinnati S. & IL R. Co, 45 Am. & Eng. R. 
Cas, [Ala.], 821; Piedmont Manufacturing Co. v. Colum- 
bia & G. R. Co., 19 S. Car., 353; 2 Wood, Railways, p. 
1572, and note; Orit v. Minneapolis & St. L. R. Co., 31 
N. W. Rep. [Minn.], 519; Hunter v. Southern P. R. Co., 
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13S. W. Rep. [Tex.], 190; Harris v. Grand Trunk R. 
Co., 5 Atl. Rep. [R. I.], 305, and note.) 

State interference with the regulation of commerce, in- 
terstate in its character, cannot be sustained or upheld. 
(Hart v. Pennsylvania R. Co., 112 U.S., 331; Wabash, ' 
St. L. & P. R. Co. v. Illinois, 118 U.S., 557; Robbins v. 
Shelby County Taxing District, 120 U.S., 492; Leloup v. 
Port of Mobile, 127 U.S., 640; Bowman v. Chicago & N. 
W. R. Co., 125 U. S., 465.) 

The court erred in refusing to mark the instruction for 
special findings requested by defendant either “given ” 
or “refused” before submitting the same to the jury. 
(Secs. 54, 56, ch. 19, Comp. Stats.; Tagg v. Miller, 10 
Neb., 443; Fry v. Tilton, 11 Neb., 456.) 

It was error for the court to receive the general verdict, 
for the reason that the jury was unable to agree upon the 
questions. submitted for special findings. (Sec. 293, Code ; 
Doom v. Walker, 15 Neb., 339.) 


John M. Ragan, contra: 


The bill of lading was not the contract entered into for 
the shipment of the goods. The contract under which the 
parties acted was verbal. The rule forbidding the admis- 
sion of parol evidence to contradict or vary the terms of a 
written agreement does not apply. The evidence of the 
parol contract was competent. (Baker v. Michigan 8. & N. 
I. R. Co, 42 Ill, 73; Mobile & M. R. Co. v. Jurey, 16 
Am. & Eng. R. Cas. [U. 8.], 182; Pereira v. Central P. 
R. Co., 66 Cal., 92; Bostwick v. Baltimore & O. R. Co., 
45 N. Y., 712; Strohn v. Detroit & M. R. Co., 21 Wis., 
554; Missouri P. R. Co. v. Beeson, 30 Kan., 298.) 

The law of the state in which the contract is made for 
the transportation of goods must control as to its nature, 
interpretation, and effect. (Michigan C. R. Co. v. Boyd, 91 
Tll., 268.) 

The company having contracted to carry the goods to 

34 © 
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Grant’s Pass, Oregon, and having accepted part of the 
freight, knowing what the car contained, could not limit 
its liability to its own line. (Chicago & N. W. R. Co. v. 
Monfort, 60 Ill., 175; Wilde v. Merchants Dispatch Trans- 
portation Co., 47 Ia., 247; Atchison & N. R. Co.v. Wash- 
burn, 5 Neb. 117; Missouri P. R. Co. v. Vandeventer, 26 
Neb., 222; sec. 4, art. 11, Constitution; sec. 111, ch. 16, 
Comp. Stats., 1887; Jones v. Voorhees, 10 O., 115; Bal- 
timore & O. R. Co. v. Campbell, 36 O. St., 647; Hale v. 
New Jersey Steam Navigation Co., 15 Conn., 539; Der- 
wort v. Loomer, 21 Conn., 245; Western Transportation 
Co. v. Newhall, 24 Ill., 466; Union P. R. Co. v. Murston, 
30 Neb., 241; Illinois C. R. Co. v. Frankenberg, 54 Ill., 
88; Adams Express Co. v. Steltaners, 61 Ill., 184; Og- 
densburg & L. C. R. Co. v. Pratt, 89 U.S., 123; New 
York C. R. Co. v. Lockwood, 84 U.S., 357; Chicago, R. 
I. & P. RB. Co. v. Conklin, 32 Kan., 55; Hannibal & St. J. 
R. Co. v. Swift, 12 Wall. [U. 8.], 262.) 

A judgment rendered on a special verdict will not be 
reversed for a failure to determine one or more of the 
issues, if the uncontradicted evidence proves that issue in 
favor of the prevailing party. (Williams v. Porter, 41 Wis., 
423.) 

The special questions submitted must be so material that 
answers to them would establish the case or the defense, 
and judgment will not be reversed for the failure of the 
jury to answer questions where, if answered, the answers 
could not have affected the result. (McDermott v. Higby, 
23 Cal., 489; Sage v. Haines, 76 Ia., 581; Louisville & 
N. R. Co. v. Brice, 1S. W. Rep. [Ky], 483; Osborne v. 
Pennsylvania R. Co.,11 8. W. Rep. [Ky.], 207; Seekell 
v. Norman, 43 N. W. Rep. [Ia.], 190; Schneider v. Chi- 
cago, B. & N. R. Co., 43 N. W. Rep. [Minn.], 783; 
Dively v. City of Cedar Falls, 27 Ia., 227; Greenleaf v. 
Illinois C. R. Co., 29 Ta., 14; Chicago & N. W. R. Co. v. 
Dunleary, 129 Tl., 132.) 


Vor. 38] SEPTEMBER TERM, 1893. 46% 


St. Joseph & G. I. R. Co, v. Palmer, 


Irviyg, C. : 


The plaintiff in error was a railroad company operating: 
a line of railroad between St. Joseph, Missouri, and Grand’ 
Island, Nebraska, and passing through the city of Hastings,. 
Nebraska. In December, 1889, certain goods were loaded 
into a car at Hastings for shipment to Grant’s Pass, Ore- 
gon. These goods consisted of furniture, wearing apparel,. 
and household goods belonging partly to one Pardee and 
partly to one Hart, and of a stock of drugs and drug store 
fixtures belonging to the defendant in error, Palmer. The- 
goods were carried to Grand Island by the plaintiff in error, 
‘and there turned over to the Union Pacific Railway Com- 
pany, on the line of whose road the car was wrecked and 
no part of tlie goods was ever delivered at Grant’s Pass.. 
Pardee and Hart assigned their claim to Palmer, who 
brought this suit in the district court of Adams county: t to. 
recover damages for the loss of the goods. 

The petition of the plaintiff below, in addition to the 
foregoing facts, which are undisputed, pleads, among other 
things, that Palmer, Pardee, and Hart entered into a verbal 
contract with the defendant to transport said goods and: 
property to Grant’s Pass and there safely deliver them in. 
ten days in consideration of the sum of $200, and that 
after the goods were loaded into the car a paper was pre- 
sented to Pardee for signature, and he signed it, believing it 
to bea receipt and in ignorance of certain clauses therein 
contained ; that after the goods were turned over to the rail- 
road company for shipment, and the freight of $200 paid, 
the railroad company’s agent stated to the owners that the. 
$200 might not be enough to pay the freight and extorted 
from the owners a promise that in case the freight should 
exceed $200, they would pay the excess; that the paper 
referred to was not the contract of shipment, but that the. 
contract was as first stated, and that the contents and limi- 
tations of the paper were fraudulently concealed from. the 
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owners of the goods. The paper referred to was in fact a 
bill of lading, and the clauses in regard to which fraud was 
alleged were two: The first was that the railroad company 
assumed no liability beyond the end of its own line; that 
is, at Grand Island, Nebraska. The other is as follows: 
“One car emigrant outfit O. R. Rel’d yal. of $5 per cwt. 
in case of total loss) S. L. & C.” 

The answer, so far as it is material, may be analyzed as 
follows: First—That the railroad was engaged in the 
business of interstate commerce, and that this was an inter- 
state shipment and not within the jurisdiction of the state 
courts. Second—That the bill of lading constituted the 
contract between the parties; that the first provision quoted 
exempted the defendant beyond the end of its own line, 
and that there was no fraud or concealment. Further, that 
the somewhat cabalistic letters and words quoted from the 
bill of lading meant and were understood to mean owner’s 
risk released to the value of $5 per cwt. in case of total 
loss, and that the shippers were to load and count the goods. 
Third—That the contract between the parties contemplated 
merely the shipment of an emigrant outfit, which was under- 
stood to mean household goods alone, and that the stock 
of drugs was fraudulently loaded into the car; the estab- 
lished rate on a car containing drugs being very much 
greater than the established rate on an emigrant outfit. 
Fourth—That under the interstate commerce law false 
representations as to the contents of the package, with the 
consent and connivance of the carrier or its agent, are con- 
stituted a misdemeanor and bar the plaintiff from relief. 

The evidence upon the part of the plaintiff tends to 
show that Pardee and Hart went to the agent of the com- 
pany at Hastings, stating to him that they wished to ship 
their household goods and stock of drugs, and asked him 
for the rate to Grant’s Pass upon the car load; that the 
agent informed them that the rate would be $200, and 
that there would be nothing to pay at the other end of the 
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line; that thereupon the goods were loaded upon a car fur- 
nished by the railroad company for that purpose; that after 
the loading was complete, Pardee and Palmer went to the 
agent for the bill of lading; that the agent then told them 
that inasmuch as the drugs had been loaded upon the car, 
he was not sure that $200 would pay the freight, but that 
he would mark upon the bill of lading a receipt for the 
$200, to apply on the freight, and if there was more to pay 
it must be paid at the other end; that they consented to 
this, because there was no other course left open to them; 
that the bill of lading was then handed to them, and Par- 
dee signed it, none of the owners reading its conditions or 
having his attention called thereto. 

Upon the part of the railroad company the testimony 
tends to show that at the first interview nothing was said 
about the stock of drugs, but that when Pardee came for 
the bill of lading the agent told him that he would not 
give him a clear bill of lading for he had reason to believe 
that “there was other stuff in the car besides household 
goods,” but would accept $200, to be applied, the owners 
to pay the difference at the other end; that Palmer then 
handed him $200, and Pardee signed the bill of lading in 
duplicate. 

The case was submitted to the jury under long instruc- 
tions, the general effect of which was to submit the ques- 
tion as to whether the oral agreement pleaded or the bill 
of lading constituted the contract between the parties; 
further, to instruct the jury that under the laws of this 
state no limitations upon the liability of a common carrier 
could be imposed except upon proof that such limitations 
had been called to the attention of the shipper and by him 
expressly assented to, and submitting to the jury whether 
or not attention had beeu called to the limitations and as- 
sent obtained. There was a verdict for the plaintiff in the 
sum of $5,461.53. 

1. The question of jurisdiction was first raised by de- 
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murrer to the petition and then by answer. The theory of 
the railroad company in this regard seems to be that the 
shipment being from one state to another, it became subject 
solely to the laws of the United States. If that were so, 
it would not oust the court of jurisdiction. It would only 
determine upon what principles of law the rights of the 
parties would depend. The record shows that an attempt 
was made to remove the case to the federal court; that the 
eourt refused to order the removal. Nevertlhieless, it would 
‘appear that an order of removal must have been obtained 
from sone source, for there is in the record an order of the 
federal court remanding the case to the district court of 
Adams county. These proceedings are a part of the law 
‘of the case and conclusively determine the question of ju- 
risdiction in favor of the plaintiff. 

2. The questions of law in regard to the transaction are 
‘discussed in the briefs under a number of heads relating to 
objections to the evidence and to the instructions of the 
court. To state each in its order would consume much 
space, and a detailed consideration is unnecessary, for the 
reason that all these exceptions and assignments of error 
relate to a very few main questions. Great stress is laid 
upon the point that the bill of lading must be treated as 
the conclusive evidence of the contract between the parties, 
and that parol evidence was not admissible to show a prior 
verbal contract contrary to the terms of the bill of lading. 
In this connection it is also urged very strenuously that 
the court erred in submitting the question raised by this 
evidence to the jury. Further, it is urged that the instruc- 
tions of the court are conflicting ; and still further, that the 
Jimitations imposed by the bill of lading upon the carrier’s 
liability are, upon principles of common law, valid obliga- 
tions, and that they must be enforced in the absence of 
actual misrepresentations or concealment, which it is con- 
tended the evidence does not establish. Numerous author- 
ities ‘are cited upon both sides upon these points. A single 
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consideration disposes of all of these questions. Under 
the law of Nebraska, whatever the law may be elsewhere, 
it is beyond the power of a common carrier, by such pro- 
visions as appear in the bill of lading, assuming ié to be 
the contract of the parties, to so limit its liability. 

In Atchison & N. R. Co. v. Washburn, 5 Neb., 117, it 
is said: “The common law fixed the degree of care and 
diligence due from railroad companies as conimon carriers, 
and a failure to exercise this care and diligence is negli- 
gence, without any legal distinction as being gross or or- 
dinary; and the better rule of law, sustained by the weight 
of authority, is that ‘it is against the policy of the law to 
allow stipulations which will relieve the company from the 
exercise of that care and diligence, or which, in other 
words, will excuse them for negligence in the performance 
of that duty.’” This case arose before the constitution of 
1875 went into force. By article 11, section 4, of that 
constitution, it is provided that “the liability of railroad 
corporations as common carriers shall never be limited.” 
While the writer might, if the question were a new one, 
construe this provision as simply a restriction upon the 
legislature against the limitation of carriers’ liabilities by 
law, and not as preventing such limitation by special con- 
tract, the question is no longer an open one and has other- 
wise been determined. In Missouri P. R. Co. v. Vande- 
venter, 26 Neb., 222, by contract the railroad company 
sought to relieve itself from liability for injury to live 
stock unless notice in writing were given before the removal 
of the stock from its place of delivery. This provision of 
the constitution was there considered and discussed. The 
court, speaking through Judge Coss, says: “So I conclude 
that the object and intent of the convention in proposing, 
and of electors in adopting, this provision of the constitu- 
tion here referred to was to put it out of the power of rail- 
roads, as common carriers, to limit their liability as such 
by special agreements with shippers, and thus remove 
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from their officers and agents all temptation to effect such 
exemption from liability, and the loss and damage to prop- 
erty which might of necessity follow the release of their 
responsibility and that of their agents therefor. (See Atchi- 
son & N. R. Co. v. Washburn, 5 Neb., 117, a case which 
arose under the old constitution, but heard in this court 
under the new.)” In addition to this constitutional pro- 
vision, section 111 of chapter 16, Compiled Statutes, pro- 
vides that “any railroad company receiving freight for 
transportation shall be entitled to the same riglits and be 
subject to the same liabilities as common carriers.” This is 
a portion of the general incorporation act under which the 
plaintiff in error derives its existence as a corporation. 
Compiled Statutes, chapter 72, article 1, section 5, provides: 
“No notice, either express or implied, shall be held to 
limit the liabilities of any railroad company as common 
carriers, unless they shall make it appear that such limita- 
tion was actually brought to the knowledge of the opposite 
party and assented to by him, or them, in express terms, 
before such limitation shall take effect.” This section was 
discussed by the court in Union P. R. Co. v. Marston, 30 
Neb., 241, and held to apply to just such a case as this, 
where the limitation was contained in a bill of lading 
which the shipper alleged was given after the making of 
an oral contract for shipment. Irrespective, then, of the 
question as to whether there was an oral contract, or 
whether such oral contract or the bill of lading constituted 
the final arrangement between the parties, the law of this 
state is settled that a common carrier cannot, even by the 
terms of an express contract, relieve itself of its common 
law liability. 

It is said that at common law the common carrier is not 
liable for loss, in the absence of special contract, beyond 
the point at which it delivered the goods to a connecting 
carrier. To this it should be added that the contract of the 
shipper was with the carrier first receiving the goods, and 
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if such carrier undertook to deliver the goods at their des- 
tination, even though it contemplated doing so through 
intermediate carriers, it assumed a liability of such charac- 
ter for every part of the route. Many cases hold that re- 
ceiving goods marked for a point beyond the end of the 
receiving carrier’s route is evidence of a contract to deliver 
them as marked. In this case the bill of lading was exe- 
cuted in duplicate. In one of the copies the destination was 
left blank; in the other the language was: “ Received of 
Palmer & Pardee the following described package, in ap- 
parent good order, marked and consigned as noted below, 
contents and value unknown, to be transported to Grant’s 
Pass, Or., and delivered at the railroad depot at that point.” 
Both copies in writing show that the goods were consigned 
to Pardee at Grant’s Pass, Oregon. The negotiations as to 
the freight were, according to the uncontradicted testimony, 
with a view to prepayment all the way through. Hastings 
was only twenty-four miles from Grand Island, where the 
car was delivered to the Union Pacific; and the $200 re- 
ceived by the railroad company, if not intended as a full 
prepay ment of the freight to Oregon, was certainly intended 
to apply on the freight throughout the whole distance. 
There is no possible view of the evidence from which it 
could be inferred that the railroad company had only con- 
tracted to deliver the goods to the next carrier. 

3. The plaintiff in error seeks to avoid the effect of these 
constitutional and statutory enactments and judicial con- 
struction by pleading and arguing the effect of the act of 
congress known as the “interstate commerce law” and 
amendments thereto. The particular provision relied upun 
is from the act of 1889, as follows: ‘Any person, or any 
officer or agent of any corporation or company, who shall 
deliver property for transportation to any common carrier 
subject to the provisions of this act, or for whom, as consignor 
or consignee, any such carrier shall transport property, who 
shall knowingly and willfully, by false billing, false classi- 
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fication, false weighing, false representations of the contents 
of the package, or false report of weight, or by any other 
device or means, whether with or without the consent or 
connivance of the carrier, its agent or servant, obtain trans- 
portation for such property at less than the regular rates 
then established and in force on the line of transportation, 
shall be deemed guilty of fraud, which is hereby declared 
to be a misdemeanor, and shall, upon conviction thereof, 
in any court of the United States of competent jurisdiction 
within the district within which such offense was committed, 
be subject, for each offense, toa fine of not exceeding $5,000, 
or imprisonment in the penitentiary for a term not exceed- 
ing two years, or both, in the discretion of the court.” 
Conceding that the construction of such acts into misde- 
meanors should render the contract contrary to public 
policy to such an extent as to deprive the shipper of his 
remedy against the carrier, the evidence wholly fails to 
make out a case within the section quoted. Whatever false 
billing there may have been was by the company itself, as 
all the evidence shows that the agent knew before the car 
was moved after loading that it contained articles other 
than household goods. Under the most favorable con- 
struction of the evidence on behalf of the railroad com- 
pany, if there was any false representation as to the 
contents of the “package,” its true contents were known 
before the railroad company took charge of the car, and an 
agreement was made for the payment of any additional 
freight by reason of the introduction of drugs into the car. — 
We cannot see, therefore, how this section, conceding it to 
have the effect claimed for it by plaintiff in error, could 
affect the right of recovery. To give it such effect would 
be to declare that the section quoted absolutely protects a 
railroad company from liability in any case where the 
shipper uses general terms in describing the goods to the 
carrier or agent, and the agent paraphrases such language 
into a technical phrase and such phrase does not correctly 
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describe the goods, or where the carrier’s agent, of his own 
volition, makes false statements of the character of the 
shipment. The section referred to was chiefly designed as 
a restriction upon the carrier. Its whole aim was to pre- 
vent false billing or false representations in order to conceal 
discriminations in favor of particular shippers. It was not 
intended, and should not be construed, as a means of re- 
lieving a carrier from liability because its own agents have 
committed an error. 

But it is argued that upon general grounds the whole 
subject-matter of interstate transportation was by the con- 
‘stitution placed within the power of congress, and that 
congress, having enacted the interstate commerce act, 
assumed such jurisdiction and thereby nullified existing 
state laws; that not only the acts of congress must be 
treated upon these subjects as the supreme law of the land, 
but that the decisions of the federal courts must be ac- 
cepted as the final statements of the law, prevailing against 
state statutes and state decisions. Without discussing the 
question as to whether the federal decisions are opposed to 
the constitutional and statutory provisions of this state re- 
ferred to, it is sufficient to say that we cannot accept the 
theory of the railroad company as above outlined. It is 
admitted in the pleadings that the company is a corpora- 
tion organized under the laws of the state of Nebraska. 
The time of its organization does not appear, but the 
statutory provisions date from the very earliest period of 
the state’s history. One statute quoted above is a portion 
of the general incorporation act relating to railroads, the 
act under which this company derives its right to exist. 
To say that an act of congress, especially one not in express 
terms contrary to these provisions, shall be given the effect 
of nullifying them would be to say that this state must 
cease to exercise its sovereign power of creating corpora- 
tions for railroad purposes, else it must content itself with 
creating such corporations absolutely untrammeled by con- 


476 NEBRASKA REPORTS. [ VoL. 35 


St. Joseph & G. I. R. Co. v. Palmer. 


ditions, or permit them to exist subject only to such con- 
ditions as the congress of the United States may see fit to 
impose. While this state forms a constituent part of the 
Union under its present constitution, this court should 
never yield its consent to such a doctrine. If such be the 
law, it must be declared by another tribunal; aud in case 
it should be so declared, the exercise by the state of its 
sovereign power of creating such corporations should, from 
every motive of self-preservation, cease. 

4, In addition to the general verdict rendered by the 
jury there was an attempt to have certain special findings 
returned. One of the errors assigned is the refusal of the 
court to mark upon the margin of the submission of those 
findings the word “given.” If the submission of these 
findings amounted to an instruction the objection would be 
purely technical, and the refusal of the court to use the 
word “given” could not operate to the prejudice of the 
plaintiff in error. Instead of marking the submission 
given, the court made a note as follows: “As TI have said 
in the attached submission, I submit these special findings 
for you to pass upon; and, in the opinion of this court, it 
would be the grossest kind of error to attempt to control 
your discretion in passing on these special findings.” There 
also appears to have been indorsed upon the questions sub- 
mitted a quotation of that portion of the statutes whereby 
it is permitted to the jury in its discretion to return a 
general or special verdict. Of the special questions sub- 
mitted the first related to the value of the goods at Hast- 
ings and was answered. The second related to the value 
of the goods at Grant’s Pass, Oregon, at the time when 
they should have been received there. In answer to this 
the jury stated: “ We do not know.” The other questions 
related to the freight rates under different circumstances. 
All these questions were answered: “ We do not know.” 
By the instructions the jury was told that if it should find 
for the plaintiff, the verdict should be for the market value 
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of the goods at Grant’s Pass at the time they should have 
been there delivered, together with interest. The second 
question submitted was material to the case. The others 
were entirely immaterial, and the discharge of the jury 
without answering them was in no way prejudicial. It is 
urged, however, that when the jury answered that they did 
not know the market value of the goods at Grant’s Pass, 
it, in effect, stated that it was unable to fix the meas- 
ure of damages and that the general verdict could not, 
therefore, have been founded on the evidence and in obe- 
dience to the instructions. But under the evidence given 
as to the value of the goods at Grant’s Pass, no verdict 
less than that returned could be sustained. There is evi- 
dence tending to show that the value of the goods at Hast- 
ings was less than the value marked upon an inventory of- 
fered in evidence, and one witness testified that the goods 
-were worth no more at San Francisco than at Hastings, 
but there is nothing to show that he even had any knowl- 
edge of the value at San Francisco. The only competent 
evidence of the value of the goods at Grant’s Pass, Ore- 
gon, fixes it at more that $7,000; so that the verdict ren- 
dered could not have been affected by any findings based 
upon the evidence in answer to the special question sub- 
mitted. 

Some of the instructions do not state the law correctly. 
Some of them are apparently conflicting, but in any view 
of the evidence, for the reasons already stated, no verdict 
different in character or less in amouut could be sustained. 
The judgment is therefore 


AFFIRMED. 


Ragan, C., took no part in the consideration or decision 
of this case. 


478 NEBRASKA REPORTS. [ Vou. 38 


Nelson v. Hiatt. 


Linp Netson y. Coronet J. Hrarr, 
FILED NOVEMBER 23,1893. No. 5224. 


Good-Will: Sate: Breacw or ContRacT: DAMAGES. <A party 
sold his business and the good-will of the same to another, and 
agreed not to do a general business at that point. He violated 
his agreement, and engaged in business at the place named. 
The matter was then submitted to arbitration, and an award 
made assessing damages and restraining the vendor from ayain 
doing business at that place. Afterwards he carried on business 
at the place named. Held, That the purchaser was entitled to 
compensation for a violation of the agreement, and the damages 
could not be considered excessive. 


Error from the district court of Gage county. Tried 
below before Broapy, J. 


Griggs, Rinaker & Bibb, for plaintiff in error, cited: 
Holmes v. Boydston, 1 Neb., 346; French v. Ramge, 2 
Neb., 254; Sycamore Co. v. Sturm, 13 Neb., 215; Bridges. 
v. Lanham, 14 Neb., 369; Denver, T. & G. BR. Co, »v. 
Hutchins, 31 Neb., 572. 


Hardy & Wasson, contra. 


MaxweE Lt, C. J. 


This is an action for a breach of tlie following agreement: 


“This agreement, entered into this 22d day of August,. 
1889, by and between Lind Nelson and C. J. Hiatt, wit- 
nesseth: That the said Lind Nelson, for and in considera- 
tion of the covenants to be performed by C. J. Hiatt, do 
promise and agree not to buy hogs or cattle to ship from 
this place of Odell, Gage county, Nebraska, except said. 
Lind Nelson has a part of car load of cattle to ship, then 
said Nelson has the privilege to buy to fill said car and 
ship the same. This agreement to be in force so long as 
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C. J. Hiatt is in the business of buying and shipping from 
Odell, and no longer. Linp NELSoN. 
“Cc. J. Hrarr. 

“Witness: MaT Brooks.” 

The price paid by Hiatt seems to have been $1,000. 
Lind seems to have continued to purchase stock in violation 
of the agreement, and the parties submitted the matter to 
arbitration, the award being as follows: 


“Beatrice, Nes., June 11, 1890. 

“We, the undersigned arbitrators in the case of C. J. 
Hiatt v. Lind Nelson, find: 

“1, That above named defendant shall pay all court 
costs and the costs of this arbitration. 

“<2, That said defendant Lind Nelson shall pay thesum 
of $125 to the plaintiff C. J. Hiatt, as damages in full to 
date. 

“3. That the defendant Lind Nelson shall hereafter ab- 
stain from engaging, either directly or indirectly, in the 
business of buying and shipping hogs or cattle at the vil- 
lage of Odell, Gage county, Nebraska, in accordance with 
the articles of agreement entered into on the 22d day of 
August, 1889, by and between above named plaintiff and 
defendant. 

“In witness whereof, we have hereunto set our hands. 
this 11th day of June, 1890. L. E. WALKER, 

“G. L. CoLs, 
“KB, C. SALISBURY, 
“Arbitrators.” 

After this award was made the plaintiff continued to 
purchase stock in violation of his agreement, and this ac- 
tion was brought to recover for the damages. 

In his answer to the petition the defendant below, Lind 
Nelson, alleges: 

“1, That he admits that on August 22d, 1889, he en- 
tered into the written agreement with plaintiff set forth in 
plaintiff’s petition as Exhibit ‘A.’ 
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“2. That there was no consideration for the said con- 
tract; that the property sold by defendant to plaintiff was 
well worth the sum paid by plaintiff to defendant at said 
time. 

3. That prior to and ever since the 11th day of June, 
1890, the said plaintiff quit and ceased the business of buy- 
ing and shipping of cattle and hogs from Odell, Gage 
county, Nebraska. 

“4, That he denies each and every allegation in the 
first cause of action in said plaintiff’s petition contained 
not herein expressly admitted or denied.” 

The second cause of action was withdrawn from the jury 
and need not be considered. 

The principal errors relied upon are that the damages are 
excessive, and that the verdict is not sustained by suffi- 
cient evidence. These are considered together in the plaint- 
iff in error’s brief and will be so-considered here. 

Hiatt testified as a witness in his own behalf as follows: 

Q. Are you the party that made the contract, Exhibit 
A, attached to the petition, with Mr. Nelson? 

A. Yes, sir. 

Q. You may now state what you purchased of Mr. 
Nelson under that contract, and what you paid for it. 

A. I purchased his shipping yard and scales, and there 
was an old corn-crib in the yard and a shanty for a kind of 
office he had there, he had been using it for a hog pen part 
of the time, and the good-will of the business. 

Q. What did he say to you in regard to the value of 
his business? 

A. He said his business was worth $100 a month. He 
said the reason he wanted to sell 

Q. (By Mr. Bibb.) Was'there any written contract 
of sale between you—any written bill of sale? 

A. Yes, he gave ime a deed to the land. 

Q. This contract was in writing, then? 

A. Yes. 


<j 
° 
= 


. 38] SEPTEMBER TERM, 1893. 481 


Nelson v. Hiatt. 


. How much did you pay him, by the way? 

I paid him the sum of $1,000. 

When did you take possession of the property? 

. Some time in August, 1889. 

How long after you made the contract? 

. The next day. 

. Then what did you do there? 

Well, I was living on the farm at the time. 

You may state whether or not you continued in 
business there up to the time you commenced the first ac- 
tion in the case of Hiatt v. Nelson. What business were 
you engaged in? 

A. I was shipping from Odell. 

Q. Shipping what? 

A. Cattle and hogs. 

Q. How did you get them to ship? 

A. I bought them of farmers. 

Q. Now, skip down to the 11th of June, 1890. What 
occurred about the 11th of June, 1890, after the com- 
mencement of the suit? 

A. I got word that our suit was set for a certain day, 
and Nelson came to me and wanted to settle before we 
came up. I asked him how he wanted to settle, and he 
said he wanted to leave it to arbitrators; and I asked him 
who he wanted to pick for as arbitrators, and he said we 
would take three men out of the Masonic lodge at Odell. 
I objected to it. I told him I didn’t want to mix any of 
our members up in the business, but was willing to go to 
Beatrice and pick men within the lodge there, and we agreed 
to it and came. 

Q. What was done after you got here? 

A. Well, we chose arbitrators. 

Q. Do you know who they were? 

A. L. E. Walker, G. L. Cole, and a Mr. Steele—I for- 
got his first name. Any way, he couldn’t serve, and we 
chose Mr. Salisbury in his place. 

35 
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Q. Was there any written obligation made before this 
was arbitrated ? 

A. Yes. 

Q. On the 11th day of June, 1890, what business were 
you engaged in? 

A. Engaged in the shipping business,—live stock, from 
Odell, Nebraska. 

Q. How long had you been engaged in the business 
prior to that time at that place? 

A. Since August. 

Q. At the time of making that contract? 

A. Yes, sir. 

Q. State what year it was that you made the contract to 
commence business. 

A. In the year 1889. 

Q. And the 11th of June you were engaged in the same 
business up to January first? 

A. Yes. 

Q. Go on and tell the court how you were engaged in 
business, and what you were doing from that time up to 
January, 1891. 

A. I was shipping hogs and cattle from Odell to market. 

Q. Where did you get them to ship? 

A. I bought them from farmers in that county. 

Q. State to what extent you were engaged in it. 

A. I was engaged in it all the while. I put in all my 
time to that business, and have ever since I bought the 
business. 

Q. What was defendant Nelson doing from the 11th of 
June, 1890, up to the 17th of January, 1891? 

. He was engaged in the same kind of business 
. Where? 

. At Odell. 

. In this county? 

Yes. 

. Where did he get his stock to ship? 


OPorPor 
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A. Well, he got part of them from the same men that I 
got mine of, and different farmers around. 

Q. How did he get them of the farmers? 

A. I suppose he bought them. 

Q. Now, he during this time was carrying on business 
there in competition with you? 

A. Yes, he was. 

Q. Tell how that affected you in regard to your buying. 
Go on and tell the jury. 

A. Whenever he got a chance to overbid me on any- 
thing he would go and buy it regardless of the market. If 
I had bid on a bunch of stock all the market would afford, if 
the same men gave him a chance to bid he would go and 
buy it, to keep me from buying it, regardless of the market. 

Q. State whether or not he compelled you to bid for 
stock more than it was worth. How did that affect your 
buying? 

A. It caused me to have to pay more for stock than I 
could afford to and ship them to get my money back. It 
caused me to lose money in buying. 

Q. How has his buying there in competition with you. 
affected your business and trade? 

A. Well, it has taken off the profit of the business. He 
caused me to ship a good many less stock than I would if 
he hadn’t been in the business. 

Q. How has what you had to pay for stock there,—has 
it been increased ? 

Q. You may state how in particular circumstances or 
cases that you know of, where he has bought stock from 
under you and caused you to bid more for it than it was 
worth ? 

A. There has been quite a number ot acses, and I be- 
lieve it was the 5th of November I went out and bought a 
car load of hogs, and he came along behind me and went to 
every man I bought of and offered them ten cents more a 
hundred than I bid for them, and told the men they were 
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worth that to ship. When they came in with the hogs 
they wanted me to give the rise on the market, and I told 
them I bid all I could afford to pay and ship them, and I 
showed them the market, and I don’t think there was a 
man but was satisfied to let me have the hogs, except one 
man, Payne, who told me if he could not get any more 
when he brought them in he would let me have them. 
Nelson paid him sixty cents, and I bid $3.50. That was 
the only load of hogs he got out of the car load I bought. 

Q. Where did he keep himself; where did he stay dur- 
ing this time? 

A. Hestaid on the street and riding around the country. 

Q. What was he doing there? 

A. Bidding on stock and buying and shipping. 

Q. To what extent did he buy and ship? 

A. I don’t know just how many car loads he bought and 
shipped. He was shipping right along,—he and Raney. 
He had a partner, and one would go one way and the other 
the other. 

Q. How has it affected the business there at Odell as 
regards the business being profitable or not? 

A. Well it has affected it so there has been no money in 
it to me. 

Q. Now you are acquainted with the extent of that busi- 
ness at Odell, buying and shipping hogs that come in at 
that point, are you? 

A. Yes, sir. 

Q. You say at the time you made the contract and 
bought him out he told you how much the business was 
worth per month? 

A. He told me there was about $100 a month in the 
business, 

Q. How much have you been damaged for the seven 
months from June 11, 1890, to January 17, 1891, by rea- 
son of his buying and shipping hoys at Odell in competi- 
tion with you? 
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Q. How much under ordinary circumstances, were not 
Mr. Nelson purchasing and shipping hogs and cattle from 
Odell, would the business have been worth from that par- 
ticular month, from the 11th day of June to the 17th of 
January? 

A. I think it would have been worth $100 a month to 
me if he hadn’t been buying against me. 

The material facts above set forth are not denied. The 
testimony thus proves, without contradiction, that the plaint- 
iff in error, having sold his business and the good-will 
thereof to the defendant in error, with an agreement not to 
do business at that point, deliberately violated his agree- 
ment. 

In Carey v. Gunnison, 17 N. W. Rep., 885, the supreme 
court of Iowa thus speaks of good-will: “ The good-will 
connected with the establishment of any particular trade 
or occupation may be the subject of barter and sale. It is 
a valuable right, and if it be unlawfully destroyed or taken 
away, the law will award compensation to the injured 
party. It is defined to be ‘the advantage or benefit which 
_ is acquired by an establishment beyond the mere value of 
the capital, stocks, funds, or property employed therein, in 
consequence of the general public patronage and encourage- 
ment which it receives from constant or habitual customers 
on account of its local position or common celebrity, or rep- 
utation for skill, affluence, or punctuality, or from other 
accidental circumstances or necessities, or even from ancient 
partialities or prejudice.’ (Bouv., Law Dict.; Story, Partn., 
sec. 99.) We do not understand that counsel for defend - 
ant claims that what may be properly called ‘good-will’ is 
not the subject of contract, and that one acquiring it may 
not maintain an action for its deprivation. But he insists 
that that for which defendant seeks to recover in this action 
is not properly good-will, but rather profits of trade. The 
distinction between the two is obvious. Profits are the 
gains realized from trade; good-will is that which brings 
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trade. A favorable location of a mercantile establish- 
ment, or the habit of customers to resort to a particular lo- 
cality, will bring trade. This advantage may be designated 
by the term ‘good-will.’ What the trader gains from the 
trade so acquired are profits. If by any means customers 
are driven from a particular locality to which they resort 
for trade, it is plain that the trade loses that which we 
have described as good-will.” 

In Churton v. Douglas, Johns. Eng. Ch., 174, it is said: 
“Tt was argued that in Shackle v. Baker, 14 Vesey, 468, 
Oruitwell v. Lye, 17 Vesey, 335, and Kennedy v. Lee, 3 
Mer., 452, Lord Eldon has laid down the principle that an 
assignment of the ‘good-will’ of a trade, simpliciter carries 
no more with it than the advantage of occupying the prem- 
ises which were occupied by the former firm, and the chance 
you thereby have of the customers of the former firm being 
attracted to those premises. But it would be taking too 
narrow a view of what is there laid down by Lord Eldon 
to say that it is confined tothat. ‘Good-will,’ I apprehend, 
must mean every advantage, every positive advantage, if I 
may so express it, as contrasted with the negative advan- - 
tage of the late partner not carrying on the business himself, 
that has been acquired by the old firm in carrying on its 
business, whether connected with the premises in which 
the business was previously carried on, or with the name of 
the late firm, or with any other matter carrying with it the 
benefit of the business. When Lord Eldon, in speaking 
of a nursery garden or a locality which the customers 
must frequent to look at the plants or other things, and 
when Sir Thomas Plumer, in another case, in speaking 
of a retail shop which a person must enter in order to 
buy the goods there exposed, they are only, as it appears 
to me, giving those as illustrations of what good-will is. 
But it would be absurd to say that where a large whole- 
sale business is conducted, the public are mindful whether it 
is carried on at one end of the Strand or the other, or in 


Vou. 38] SEPTEMBER TERM, 1893. 487 


Nelson v. Hiatt. 


Fleet street, or in the Strand or any place adjoining, and 
that they regard that and do not regard the identity of the 
house of business, namely, the firm.” 

In Sheppard v. Boggs, 9 Neb., 257, and Wallingford v. 
Burr, 17 Neb., 137, this court held that the good-will of a 
business was an element of value which was the subject of 
sale in connection with the sale of the business. In the case 
at bar the plaintiff in error sold his business with the good- 
will to the defendant in error for $1,000, and was paid the 
consideration. One provision of the agreement was that 
he was not to do business at that point. He also reported 
that the business was worth $100 per month. He engaged 
in business again at Odell, in violation of his contract, and 
evidently sought to break up the business of the defend- 
ant in error. Thus, after a number of farmers had sold 
their hogs to the defendant in error for as high a price as 
the market’ would bear, the plaintiff in error came in and 
offered the sellers a greater price. The évident object was 
to create dissatisfaction and injure the defendant in error’s 
business, The plaintiff in error complains that he made 
no money in the purchase of stock during this time. 

, This merely corroborates the testimony of plaintiff below, 
that he was paying all that the market would bear, and 
that the defendant in error frequently offered more. The - 
latter was clearly in the wrong. He not only violated his 
agreement, but the award of the arbitrators, and we cannot 
say that the damages are excessive. They do not amount 
to $50 per month. The plaintiff in error should do busi- 
ness at some other point, or else repurchase the business 
from the defendant in error. Honesty'and fair dealing re- 
quire him to adhere to his contract. Upon the whole case 
there is no material error in the record, and the judgment is 


AFFIRMED. 
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Union Stock YARDS CoMPANY OF OMAHA V. CHARLES 
M. ConoYyer, ADMINISTRATOR. 


FILED NOVEMBER 28, 1893. No. 5417. 


1. Negligence: DeErrecTrvE APPLIANCES: NoTICE: PLEADING. 
Where an action is brought by an administrator against a stock 
yards company for the death of a switchman, caused by defects 
in the railway track, it is unnecessary to allege in the petition 
that he had no knowledge of these defects. That is a matter of 
defense which, to admit proof, must be pleaded. 


2. Admission of Evidence. There was no error in the admission 
of evidence. 


3. Motion to Direct Verdict for Defendant: Evipencr. 
Where at the close of the testimony of the plaintiff a motion is 
made by the defendant to instruct the jury to return a verdict 
for the defendant, every fact alleged in the petition which there 
was testimony tending to prove will, for the purpose of the mo- 
tion, be considered as proved; and if the testimony as a whole 
shows a liability of the defendant to the plaintiff the motion 
should be overruled. 


4. Instructions. No error in giving or refusing instructions. 


Error from the district court of Douglas county. Tried 
below before Krysor, J. 


The opinion contains a statement of the case. 


Breckenridge, Breckenridge & Crofoot, for plaintiff in 
error: 


A petition in an action to recover for personal injuries, 
where the person injured sustains the legal relation of a 
servant to the person sought to be charged, must show that 
plaintiff or the injured person did not know, or had no 
reasonable means of knowledge, and that the defendant did 
know, or should have known, of the danger or defect caus- 
ing the injury. (Bogenschviz v. Smith, 1S. W. Rep. [Ky], 
578, 38. W. Rep., 800; Lowisville N. A. & C. R. Co. v. 
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Sanford, 19 N. E. Rep. [Ind.], 770; Louisville N. A. & C. 
RR. Co. v. Corps, 24 N. E. Rep. [Ind.], 1046 ; Philadelphia 
& R. R. Co. v. Hughes, 13 Atl. Rep. [Pa.], 288; Norfolk 
& W. R. Co. v. Jackson’s Admr., 8 S. E. Rep. [Va.], 370; 
(Minty v. Union P. R. Co., 21 Pac. Rep. [Idaho], 662; 
Mad River & L. E. R. Co. v. Barber, 5 O. St., 541; Buz- 
zell v. Laconia Mfg. Co., 48 Me., 113; Hayden v. Smithville 
Mfg. Co., 29 Conn., 548 ; International &'G. N. R. Co. v. 
Doyle, 49 Tex., 190; Beach, Contributory Negligence, sec. 
123; Wood, Master and Servant, sec. 414; 2 Thompson, 
_ Negligence, p. 1052; Black, Proof and Pleading in Acci- 
dent Cases, secs, 18, 21.) 


Mahoney, Minahan & Smyth, contra: 

It is unnecessary for the servant to plead and prove want 
of knowledge of the defect. (Mayes v. Chicago, R. I. & P. 
R. Co., 63 Ia., 562; Wells v. Burlington, C. R. & N. R. 
Co., 56 Ia., 520; Hulehan v. Green Bay, W. & St. P. R. 
Co., 58 Wis., 319, 68 Wis., 520; Dorsey v. Phillips & Colby 
Construction Co., 42 Wis., 583; Cummings v. Collins, 61 
Mo., 520; Dale v. St. Louis, K. O.& N. BR. Co., 63 Mo., 455; 
Flynn v. Kansas City, St. J. & CB. R. Co., 78 Mo., 195; 
Colbert v. Rankin, 72 Cal., 197; Sanborn v. Madera Flume 
& Trading Co., 70 Cal., 261; Snow v. Housatonic R. Co., 
_ 8 Allen [Mass.], 441; Missourt P. R. Co. v, Lee, 7S. W. 
Rep. [Tex.], 857; Pidcock v. Union P. R. Co. 1 L. R.A. 
[Utah], 131; Shanny v. Androscoggin Mills, 66 Me., 420; 
Unotilla v. Duluth Lumber Oo., 33 N. W. Rep. [Minn.], 
551; Smith v. Peninsular Car Works, 27 N. W. Rep. 
{Mich. }, 662; Sioux City & P. R. Co. v. Finlayson, 16 Neb., 
578 ; Stevens v. Howe, 28 Neb., 547; Village of Orleans v. 
Perry, 24 Neb., 831.) 


MAxwELL, C. J. 


This is an action brought by the defendant in error 
against the plaintiff in error to recover for the death of 
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W. J. McAnnelly, caused, it is alleged, by the negligence 
of the plaintiff in error. On the trial of the cause the 
jury returned a verdict for $5,000 in favor of the defend- 
ant in error and made special findings as follows : 

“The jury are directed to make the special findings in 
answer to the following interrogatives : 

“1, What was the condition of the track at the point 
where the forward trucks of the next to the last car in the 
train left the rails? 

“A, Covered by coal and cinders and other rubbish. 

“2. Did the defendant know the condition of the track 
as it was on the morning of the accident ? 

“A, Not known. 

“3. Did Mr. McAnnelly have knowledge, or means of 
knowledge, of the condition of things at the place where 
the accident occurred ? 

“A. Not known. 

“4, What caused the forward trucks of the car next to 
the last one to jump the rails? 

“A. Cinders and coal. 

“5, Was or was not the death of Mr. McAnnelly acci- 
dental ? 

“A, It was not accidental. 

“6. How did Mr. McAnnelly come to be thrown under 
the cars? . 

“A. It was caused by the jar received from the trucks 
leaving the rails. 

“7, What caused the death of Mr. McAnnelly ? 

‘CA, He was crushed beneath the cars.” 

A motion for a new trial was overrnled and judgment 
entered on-the verdict. 

1. The principal ground of the action is that the death 
was caused by the defective condition of the track, and it 
is objected by plaintiff in error that there is no allegation 
in the petition that the deceased “did not know, or had 
any means of knowledge, of the defective condition of the 
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track complained of.” These facts are a matter of defense 
and need not be alleged or proved in the first instance. 
This question was before the supreme court of Towa in 
Mayes v. Chicago, R. I. & P. R. Co., 14 N. W. Rep., 
342 and Wells v. Burlington, C. R. & N. BR. Co.,9 N. W. 
Rep., 364, and it was held to be a matter of defense, and 
unless pleaded by the defendant, proof could not be given 
on that point. There are many other cases sustaining the 
decisions of the Iowa court, but it is unnecessary to burden 
this opinion with them. Substantially the same rule was. 
adopted by this court in City of Lincoln v. Walker, 18 
Neb., 244, and other cases since decided. ‘The first objec- 
tion is untenable. 

2. A number of objections are made to the introduction 
of evidence. It is unnecessary to review these at length. 
No material error has been pointed out, and no material 
error in that regard was committed by the court. 

3. At the close of the testimony of the plaintiff below, 
defendant below asked the court to instruct the jury to re- 
turn a verdict in its favor. This the court refused to do, 
to which the defendant below excepted and now assigns the 
ruling of the court for error. The record shows that there 
was testimony tending to sustain every proposition in the 
petition. Where this is the case, and a motion is made to 
direct a verdict, the rule is that every point which the evi- 
dence tends to prove, for the purposes of the motion, must 
be considered as established. Such a motion can only be 
sustained where there isa failure to prove some material 
fact in the case by reason of which no liability of the de- 
fendant to the plaintiff is shown. The motion, therefore, 
was properly overruled. 

4, Errors are assigned in giving various instructions, 
and also in refusing to give several instructions asked by 
the defendant below. It is unnecessary to review these at 
length. The instructions given seem to be applicable to 
the testimony, and those asked were properly refused. 
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There is no material error in the record and the judg- 
ment is 
AFFIRMED. 


Union Stock YARDS CoMPANY OF OMAHA V. ALBERT 
P. Larson. 


FILED NOVEMBER 28, 1893. No. 5460. 


Master and Servant: DerscTIVE APPLIANCES: PERSONAL IN- 
Jukes: EvIDENCE: REVIEW. In an action for personal in- 
juries, the only question being the sufficiency of the testimony to 
sustain the verdict, and the testimony being ample on every ma- 
terial point, the verdict will not be set aside. 


Error from the district court of Douglas county. 
Tried below before Krysor, J. 


Charles J. Greene and Breckenridge, Breckenridge & 
Crofoot, for plaintiff in error. 


Cowin & McHugh, contra. 


MAXWELL, C. J. 


This is an action for personal injuries sustained by the 
defendant in error by reason of the alleged negligence of 
the plaintiff in error. The injury is stated in the petition 
as follows: 

“That he went into the employ of the defendant com- 
pany in the year 1888 as a railroad switchman in and 
about the yards of the said defendant company and its 
tracks in and about South Omaha, and remained in the 
employ of the company until the 22d day of November, 
1889, as such switchman. At the latter date, ‘and forsome 
time before, he was receiving wages from the defendant 
company as such switchman, to the amount of from $3.15 
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to $3.50 per day. Among other duties devolving upon the 
plaintiff as such switchman was the coupling and uncoup- 
ling of cars, car to and from car, and car to and from en- 
gine. It was the duty of the company in this behalf to 
furnish suitable cars, engines, and appliances, whereby and 
wherewith the plaintiff was required to do and perform 
said services. On the 22d day of November, 1889, the 
plaintiff, in the performance of his duty for the defendant, 
was called and required to uncouple a car from one of the 
engines of said defendant company, and while attempting 
to perform the said service his left hand was caught be- 
tween the top lip of the draw-bar of the engine and the 
head-pin in the draw-bar on the car, and bruised and 
crushed the same so that he lost one finger, the second fin- 
ger, and substantially the use of his leff hand, which loss 
of use of hand is permanent, so that by reason of said in- 
jury the plaintiff is permanently disabled to a great extent 
to perform manual labor; that he suffered by reason of 
said injury great pain, mental and physical, and that up to 
the present time he is rendered wholly unable to perform 
any labor, and that his services were reasonably worth 
the sum of from $3.15 to $3.50 per day; that he has al- 
ways performed manual labor for support and is not qual- 
ified in any other department to earn a livelihood. He has 
incurred large expense in connection with said sickness by 
incurring doctor bills to the amount of $100; that the 
said injury was caused wholly by the negligence of the said 
defendant company, in this: that the draw-lead of the eu- 
gine and the draw-head of the car that were coupled, and 
which the plaintiff attempted to uncouple, were worn out 
and defective aud unfit for use, and had been so worn out 
and unfit for service for three months before the injury 
complained of, and were unfit for use and should have 
been removed and new ones placed in their stead; and by 
reason of being thus worn out and defective, the top lip 
of the draw-head of the engine, when slack was made for 
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uncoupling, reached back to the pin which had to be re- 
moved to make the uncoupling, while, if the said draw- 
heads had been in reasonably good condition, the draw-head 
of the engine would not, when slack was made, reach 
within an inch or an inch and one-half of the coupling pin 
when in place; and it was by reason of the fact of the 
draw-head extending back to the coupling pin and coming 
in contact with it that the said injury resulted. The de- 
fects were that the heads of the draw-heads were so worn 
out and defective as to cause the contact aforesaid, which 
would not have occurred had they been in reasonable 
and proper condition; that he did not know of the said 
defects until immediately after the injury aforesaid, but 
that before the injury the defendant company did know of 
such defects, but carelessly and negligently continued to 
use said appliances; that his injuries as aforesaid were 
caused wholly by the negligence and carelessness of the 
said company defendant; and that he, the plaintiff, was free 
from any and all carelessness, negligence, or blame in the 
premises.” 

To the petition the defendant below, after denying cer- 
tain facts, answered as follows: “For its further answer 
to plaintiff’s petition this defendant states: That the plaintiff 
was, at or about the time stated, an employe of this defendant 
and was aswitchman in its yards in the city of South Omaha, 
Nebraska; that if said plaintiff received any injuries of 
any kind whatsoever while in the employ of this defendant, 
such injuries were received by and through the carelessness 
and negligence of the plaintiff and not because of any 
negligence or carelessness of this defendant. This defend- 
ant denies specifically that the draw-bar of the engine 
‘mentioned in his petition was defective and worn as therein 
alleged, and also denies that the draw-bar of the car re-. 
ferred to in plaintiff’s petition was defective and worn as 
therein alleged, but states that tle same, and particularly 
the draw-bar of the engine of the defendant, were in good. 
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condition. That the employment of the plaintiff was in 
itself of a dangerous character, and the plaintiff was fully 
aware of the dangers incident thereto.” 

The reply is a general denial. On thetrial of the cause 
the jury returned a verdict for the defendant in error for 
the sum of $3,900, upon which judgment was rendered. 

The sole question presented is the sufficiency of *the evi- 
dence to sustain the verdict. One Anthony Donohue was 
called as a witness on behalf of the defendant in error and 
testifies as follows: 

Q. Did you know the character, the nature and condi- 
tions, of the front draw-head of engine No. 1? 

A. Yes, sir; I did. 

Q. At the time that Mr. Larson was hurt? 

A. Yes, sir. 

Q. You may state what the condition of that draw- 
head was. 

A. It was worn out from working towards the hill. It 
was worn so-that the draw-bar extended out far enough 
for the pin to—— 

Q. How long had it been in that condition? 

A. I can’t say how long. My attention was called to it 
two or three weeks before this man Larson was hurt. 

Q. By whom? 

A. F. E. Norris. 

Q. Under what circumstances ? 

A. He got his glove caught when he was drawing the 
pin, but it didn’t happen to catch his hand. 

Q. Were you close by there? 

A. I was sitting out about: fifteen or twenty feet, where 
my office was nights. 

Q. After he called your attention to it did you examine 
the draw-head ? 

A. Was there. I went out and looked at it, 

Q. Who looked at it with you? 

A. Well, there was this man Norris and one or two 
others. 


496 NEBRASKA REPORTS. [ VoL. 38 


State v. Walton. 


Q. Did you, Mr. Donohue, say anything to Mr. Shrop- 
shire about this? 

A. Yes, sir. 

Q. When was that? 

A. About two or three 

Q. No, with respect to Norris ? 

A. The next morning. 

Q. What did you say to Shropshire about the draw-bar 
on No, 1? 

A. I told him it would take the hand off of some one. 
I don’t know just what I told him, but told him about the 
draw-bar being worn out and would catch somebody. 

Donohue was the foreman of the night force in the 
yards, and he testifies that he informed Shropshire, the 
overseer of the yards, of the defective draw-head, and he 
is amply corroborated. So upon every other point in the 
case. It was one proper to submit to a jury, and the find- 
ing is suppported by ample evidence. There is no material 
error in the record and the judgment is 


AFFIRMED, 


Strate or NEBRASKA, EX REL. Vicror H. Corrmay, 
v. W. C. Watton, JUDGE, ET AL. 


FILED NoVEMBER 28, 1893. No. 6541. 


Bill of Exceptions: MANDAMUS TO REQUIRE SIGNATURE OF 
JuDGE: LacHEs. A negotiable promissory note secured by 
@ mortgage on real estate was made and delivered by one W. to 
C. ©. duly indorsed the note and delivered the same to F., who 
thereafter brought an action of foreclosure, and obtained a decree 
finding the amount due on the note and mortgage, and that 
W. and C. were liable for any deficiency after the sale of the 
mortgaged premises. The decree was rendered April 18, 1892, 
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' to which no objection was made, and the judgment for deficiency 
rendered June 26, 1893, whereupon it is sought to compel the 
judge before whom the case was tried, or his successor, to sign a 
bill of exceptions of the evidence introduced on the trial of the 
foreclosure suit to show that no evidence was introduced ex- 
cept the note and mortgage. Held, That the application came 
too late. 


ORIGINAL application for mandamus to compel the re- 
spondents to sign a bill of exceptions. Writ denied. 


John O. Yeiser, for relator, cited: Cobb v. Thornton, 
8 How. Pr. [N. Y.], 66; Bank of: Rochester v. Emerson, 
10 Paige [N. Y.], 115; Davidson v. Myers, 24 Md., 538. 


Maxwett, C. J. 


This is an application for a writ of mandamus to compel 
the defendants to sign a bill of exceptions. It is alleged, 
in substance, in the petition, that on the — day of Octuber, 
1891, Charles F. Fohs filed his petition in the district 
court of Douglas county against Charles W. White, Victor 
H. Coffman, e al., the object of which was to foreclose a 
mortgage on certain real estate therein described; that on 
the 18th day of April, 1892, a decree of foreclosure and 
sale was duly rendered in said cause for the sum of 
$2,822.23, of which no complaint is now made; that the 
mortgaged property was sold, to which no objection is 
made; but after the sale of such property, to-wit, on the 
26th day of June, 1893, a judgment for deficiency was 
duly entered against Coffman, and it was then sought to 
have the defendants sign a bill of exceptions in the original 
decree rendered April 18, 1892. A statement of the case 
will show that no authority exists for the preparation and 
signing of said bill after so great a lapse of time, and the 
defendants properly refused to sign the same. The case is 
somewhat similar to that of Stover v. Tompkins, 34 Neb., 
465, but the question as to the effect of the original decree 

36 
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is not before the court. The defendants did right in refus- 
ing to sign the bill and the 


WRIT IS DENIED. 


GEORGE Z, WorK ET AL., APPELLANTS, V. HARVEY E. 
BrowN ET AL., APPELLEES, 


FILED NovVEMBER 28, 1893. No. 4967. 


J. Garnishment: SuFFIcI—ENCY OF ANSWER OF GARNISHEE: 
FAILURE TO OBEY ORDERS OF CouRT. A garnishee who an- 
swers fully and in good faith as to the matters in garnishment 
proceedings ard obeys the orders of the court will be fully pro- 
tected; but if his answer is evasive, equivocal, and in the inter- 
ests of one or more creditors, and he fails to obey the orders of 
the court in relation to the property or money in his hands, he 
acts at his peril. 


2. Liability of Garnishee for Interest on Funds in His 
Hands, Held, That the plaintiffs were entitled to interest on 
$223.57, and the judgment so modified. 


3. The lion of transcripts of judgments rendered in the 
county court is governed by section 18, chapter 20, Compiled 
Statutes, 


APPEAL from the district court of Johnson county. 
Heard below before APPELGET, J. 


S. P. Davidson, for appellants, cited: Russell v. Lau, 30 
Neb., 812. 


Clarence K. Chamberlain, contra: 


Transcripts of judgments rendered in the county court 
become liens when filed in the office of the clerk of the 
district court. (Sec. 18, ch. 20, Comp. Stats.; Eaton v. 
Ryan, 5 Neb., 47; Lamb v. Sherman, 19 Neb., 681.) 


Daniel F. Osgood, also for appellees. 
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MaxweELLu, C. J. e 


This is an action in the nature of a creditor’s bill to set 
aside a mortgage alleged to be fraudulent, and to have the 
priority of the liens claimed by the respective parties de- 
termined, and to have the real estate covered by such liens 
sold, and the proceeds applied in satisfaction of said liens, 
according to their priority. Plaintiffs allege in their petition 
that on the 18th day of August, 1888, they commenced an 
action in the district court of Johnson county, Nebraska, 
against said Harvey E. Brown, to recover the sum of 
$420.63 and interest and costs, and caused an order of at- 
tachment to issue therein, which was on same day, at 4 
o’clock P. M., levied upon the undivided one-half of lot 6, 
in block 2, in the village of Elk Creek, Johnson county, 
Nebraska, as the property of said Brown, and the same 
then became and still is a subsisting lien upon said prop- 
erty; that on the 23d day of May, 1889, said cause came 
on for hearing in said court, and judgment was entered in 
favor of said plaintiffs for $434.63 and costs, taxed at $44.48, 
and that the property attached be sold and the proceeds 
of sale be applied in satisfaction of said judgment remain- 
ing unpaid by the proceeds of the garnishment process ; 
that at the commencement of said action plaintiffs caused 
garnishment process to issue, which was served upon James 
D. Russell as garnishee, and in compliance with the com- 
mand thereof said Russell answered that under a chattel 
mortgage executed by Brown to him he had taken posses- 
sion of the property of Brown covered by the mortgage, and 
in accordance with its terms had sold enough thereof to 
satisfy his claim secured by said mortgage, and $237 more, 
which sum of $237 he still held in his hands, and the court 
thereupon ordered said Russell to pay said surplus so re- 
maining in his hands into court, to be applied upon said 
judgment and costs, which sum the court erroneously found 
amounting to $260 with interest; that afterwards one, H. 
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P. Lau, claiming a lien upon said surplus in the hands of 
Russell, prior to the garnishment lien of these plaintiffs, 
brought suit therefor against Russell in said district court, 
and on the 19th day of November, 1889, after a full hear- 
ing of all the facts in said last mentioned case, it was ad- 
judged by the court that the lien of Lau upon the surplus 
in Russell’s hands was prior and superior to the garnish- 
ment lien of these plaintiffs, and Russell had been compelled 
by said judgment to pay said surplus to said Lau ; by rea- 
son whereof these plaintiffs have been compelled to sur- 
render all claim upon the surplus:‘by reason of said garnish- 
ment order, and rely exclusively upon their attachment lien 
upon said real estate to satisfy their said judgment, which 
remains wholly unpaid, and there is due thereon $513.53, 
and interest from February 14, 1891. The petition sets 
out a mortgage executed by said Harvey E. Brown to his 
wife Ellen Brown, and alleges that the same was given 
without consideration, fraudulently, for the purpose of hin- 
dering and delaying his creditors, and that Harvey E. 
Brown is insolvent, and that execution was issued upon 
said judgment in favor of these plaintiffs and returned un- 
‘satisfied for want of property whereon to levy ; that W. V. 
‘Morse & Co., R. L. McDonald & Co., and the other de- 
fendants, naming them, claim some interest in or lien upon 
said real estate, as judgment creditors of said Harvey E. 
Brown, the true nature of which is unknown to plaintiffs, 
but the same is second, subordinate, and inferior to said 
attachment lien of these plaintiffs. The prayer is that said 
mortgage may be canceled, annulled, and set aside; that 
said order in garnishment be vacated and set aside; that 
plaintiffs’ said attachment lien be declared the first and best 
lien upon said real estate for the full amount alleged to be 
due thereon as above mentioned; that said attached real 
estate be sold and the proceeds applied in satisfaction of 
said plaintiffs’ attachment lien and costs, and the balance, 
if any, be applied as-this court may direct; and that plaint- 
iffs may have general relief. 
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Neither Brown nor his wife answered. W. V. Morse 
& Co., and the other defendants, who are judgment cred- 
itors of said Brown, each filed an answer setting up their 
respective judgments against said Brown and claiming the 
_ priority of lien by reason thereof, and allege that by reason 

of the garnishment proceedings set out in plaintiffs’ peti- 
tion, plaintiffs’ attachment lien has been satisfied to the 
amount of $237, the surplus in the hands of the garnishee. 
To each of these answers plaintiffs file general denials. 

At the April term, 1891, of the district court this cause 
was tried. Mr. Russell made an equivocal answer in the 
garnishment case and did not pay the money into court as 
ordered, and it does not clearly appear that he acted in 
good faith with other creditors of Brown. A garnishee, 
so far as different creditors are concerned, is a mere stake- 
holder. He should have no interest in the disposition of 
the funds to one creditor more than another. If he acts 
in good faith and answers fully and unequivocally in re- 
gard to the matters on which the garnishment is based, he 
will be protected. If he fails to do this, he does so at his 
peril. If he is garnished in more than one case, he must 
bring that fact to the knowledge of the court by answer or 
supplemental answer and invoke its protection. (Drake, 
Attachment, sec. 630a.) The court did not err, there- 
fore, in refusing to credit him with the $237.50, which he 
claims to have paid as garnishee. Plaintiffs were entitled 
to interest, however, on the residue at the legal rate, and 
the clerk is directed to compute interest on $223.57 to the 
date of the judgment in the district court, and to that ex- 
tent the judgment of the court below is modified. 

The lien of a judgment rendered in the county court 
and a transcript filed in the district court is created by 
section 18, chapter, 20, Compiled Statutes, as follows: 
“Any person having a judgment rendered by a probate 
court may cause a transcript thereof to be filed in the office 
of the clerk of the district court in any county of this 
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state, and when said transcript is so filed, and entered upon 
the judgment record, such judgment shall be a lien on real 
estate in the county where the same is filed, and when the 
same is so filed and entered upon such judgment book, the 
clerk of such court may issue execution thereupon in like . 
manner as execution is issued upon judgments rendered in 
the district court.” The section above quoted makes a 
transcript of a judgment of the county court a lien from 
the date of filing in the district court. The lien of a judg- 
ment is created by statute and depends for its validity 
thereon. The statute in question is a special provision ap- 
plicable to judgments in county courts and applies in this 
case. The court did not err, therefore, in establishing the 
priority of liens. The judgment as modified is affirmed. 


JUDGMENT ACCORDINGLY. 


In re Barrett Scort. 
FILED NOVEMBER 28, 1893. No. 6562. 


1. Upon an application for reduction of bail by a prisoner, 
after indictment and before trial, the guilt of the accused will 
be presumed, but evidence may be received to repel that pre- 
sumption. 


2. Review by Habeas Corpus. An order of the district court 

. fixing the amount of bail a prisoner shall give will not be dis- 
turbed by the supreme court in a proceeding by habeas corpus 
for reduction of bail, unless it clearly appears per se that the 
amount is unreasonably great and disproportionate to the offense 
charged. 


3. In fixing the amount of bail the court or judge may take 
into consideration the nature of the offense; the penalty which 
the law authorized to be inflicted should there be a conviction; 
the probability of the accused appearing to answer the charge 
against him, if released on bail; his pecuniary condition, and 
the circumstances surrounding the case. 
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4. Amount of Bail Required Under Indictment for Em- 
bezzlement. Held, That the bail §xed by the district court 
for the appearance of the petitioner is not excessive. 


ORIGINAL application for writ of habeas corpus. 
The facts are stated in the opinion. 


E. W. Adams and J. H. Broady, for petitioner : 


The purpose of holding a person in custody. to answer 
at a trial according to the law of the land, is not to punish 
him, but to secure his attendance-at the trial. The consti- 
tution provides for release on bail, and that excessive bail 
shall not be required. (Constitution of Nebraska, sec. 9, 
~ art. 1.) 

It is substantially a denial of bail and a violation of the 
constitutional guaranty against excessive bail to require a 
Jarger sum than from his circumstances the prisoner can 
be reasonably expected to give. (United States v. Brawner, 
7 Fed. Rep., 86.) 

Whether the bail is excessive, in effect, depends largely 
upon the pecuniary condition of the accused. Bail, to be 
reasonable in amount, should correspond to the financial 
condition of the country where the prisoner lives, and of 
himself and his friends. (Ea parte Hutchings, 11 Tex., 
App., 28; McConnell v. State, 13 Tex. App., 390; 2 Am. © 
& Eng. Ency. Law, 12, 13, and cases cited.) 

In considering the question of the amount of bail re- 
quired, the presumption of guilt does not attach. (2 Bishop, 
Criminal Procedure, sec. 708.) 


H. M. Uitley, R. R. Dickson, and J. B. Barnes, also for 
petitioner. 
H. E. Murphy and M. B. Reese, contra: 


The constitutional question sought to be presented is 
not to be applied to this case. It belonged to the district 
court alone. (Cooley, Const. Lim., p. 377.) 
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The presumption of innocence does not obtain, and the 
accused must be presumed to be guilty. The presumption 
changes after the indictment from that of innocence to that 
of guilt. Had the district court refused to admit the ac- 
cused to bail, or to exercise any discretion, a different ques- 
tion would have been presented from what we have before 
us. Thecourt did act, and decided. It acted judicially. 
This was final. (Zw parte Duncan, 53 Cal., 410, 54 Cal., 
75; In re Williams, 23 Pac. Rep. [Cal.], 118; Ex parte 
Ryan, 44 Cal., 555; People v. Dixon, 4 Parker’s Crim. 
Rep. [N. Y.], 651; Ez parte Bryant, 34 Ala., 270.) 


Norval, J. 


This was an application by Barrett Scott for a writ of 
. habeas corpus to procure a reduction of the amount of his 
bail bond, alleging his inability to give a bond in the sum 
of $70,000, the amount fixed by the district court of Holt 
county, and that said sum is excessive. At the September, 
1893, term of the district court of the county of Holt the 
grand jury returned an indictment charging the petitioner 
on the 4th day of August, 1893, as county treasurer of 
said county, with embezzling the sum of $70,000 of the 
public moneys belonging to said county, On the 7th day 
_ of October, 1893, on application of the prisoner to be ad- 
mitted to bail, the district court fixed the amount of his 
recognizance at $24,000. Subsequently, on the 16th day 
of the same month, on motion of the county attorney, the 
district court, Judge Kinkaid presiding, increased the 
amount of recognizance to the sum of $70,000; and 
Scott refusing to give a bond in such sum, it was ordered 
by the court that he be remanded to the county jail until 
such recognizance be given. 

There is no room for doubt that the district court 
has the power to increase or diminish the amount of 
bond a prisoner shall give for his appearance before 
said court and to answer to a criminal charge preferred 
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against him, at least during the term at which the 
original order fixing the amount of bail was made, and 
before any recognizance has been given. It is too well 
settled to require the citations of authorities, that courts 
of general jurisdiction, like district courts, have the au- 
thority to change, vacate, and set aside their own orders 
and judgments during thie term at which they are entered, 
unless rights have become vested thereunder; and this 
power is a discretionary one, and cannot be controlled, 
unless there has been an abuse of discretion. In case a 
prisoner has been released on his giving a recognizance, 
the power of the court afterwards to raise the amount of 
the bond and require the accused to enter into a new re- 
cognizance, perhaps does not exist. In the case we are 
considering, however, the record conclusively shows that 
after the amount of the bond was first fixed at $24,000, and 
during the same term of court, but before the accused had 
succeeded in procuring a sufficient number of persons to sign 
his bond as security, the court increased the penalty of the 
bond to $70,000. ‘The order in that behalf was not void. 

It is insisted by counsel for the petitioner that the 
amount at which his bail was finally fixed is unreasonable 
and excessive, and a violation of the constitutional guaranty 
which declares that “all persons shall be bailable by suf- 
ficient sureties, except for treason and murder, where 
the proof is evident or the presumption is great. Excess- 
ive bail shall not be required, nor excessive fines im- 
posed, nor cruel and unusual punishments inflicted.” (Con- 
stitution, art. 1, sec. 9.) 

Before entering upon a discussion of the questiom 
whether excessive bail has been required in this case, there 
are two other questions which we will first briefly consider, 
namely: Is the order of the district court fixing the amount 
of the recognizance final and conclusive? On an appli- 
cation to bail, after indictment, what presumption, if any, 
does the law raise as to the guilt or innocence of the ac- 
cused ? 
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Section 346 of the Criminal Code provides that “when 
any person charged with the commission of any bailable 
offense shall be confined in jail, whether committed by war- 
rant under the hand and seal of any judge or magistrate, or 
by the sheriff or coroner, under any warrant upon indictment 
found, it shall be lawful for any judge of the supreme court, 
judge of the district court within his district, * * * 
to admit such person to bail by recognizing such person in 
such sum and with such securities as to such judge shall 
seem proper, conditioned for his appearance before the 
proper court to answer the offense wherewith he may be 
charged.” 

Section 358 of chapter 34 of the Criminal Code, en- 
titled “ Habeas Corpus,” declares that “when the said judge 
shall have examined into the cause of the caption and de- 
tention of the person so brought before him, and shall be 
satisfied that the person is unlawfully imprisoned or de- 
tained, he shall forthwith discharge such prisoner from 
said confinement; and in case the person or persons ap- 
plying for such writ shall be confined or detained ina legal 
manner, on a charge of having committed any crime or 
offense, the said judge shall, at his discretion, commit, dis- 
charge, or let to bail such person or persons; and if the 
said judge shall deem the offense bailable on the principles 
of law, he shall cause the person charged as aforesaid to 
enter into recognizance with one or more sufficient securi- 
ties, in such sum as the judge shall think reasonable, the 
circumstances of the prisoner and the nature of the offense 
charged considered, conditioned for his appearance at the 
next court where the offense is cognizable,” ete. 

The section first above quoted confers authority upon a 
judge of the district court to let a prisoner to bail, when 
the offense charged is a bailable one, and to determine in 
what sum the bond shall be given. Of course, a discretion 
rests with the judge in fixing the amount of the recog- 
nizance; but this discretion is a judicial one. The decision 


Vou. 38) SEPTEMBER TERM, 1893. 507 


In re Scott. 


of the judge, however, is not necessarily final and conclu- 
sive. Suppose in violation of the constitutional provisions 
excessive bail be demanded and the prisoner required to 
give a recognizance in a sum greatly in excess of that 
which the nature of the offense and the circumstances of 
the case demand. Would it for a moment be contended that 
the prisoner is without a remedy? Certainly not. He 
may in such a case in a proceeding by habeas corpus have 
the amount of bail reduced or fixed anew under the section 
last above quoted. (Jones v. Kelly, 17 Mass., 116; State 
v. Best, 7 Blackf. [Ind.], 611; Church, Habeas Corpus, 
398; Miller v. State, 43 Tex., 579.) 

Counsel for the respondent insist that, on the determina- 
tion of an application to admit to bail after indictment, the 
presumption of innocence does not obtain, but that the ac- 
cused is presumed to be guilty of the offense laid in the in- 
dictment. The authorities upon the subject are conflict- 
ing. The following sustain the contention of counsel: 
People v. Dixon, 4 Park. Crim. Rep. [N. Y.], 651; Ex 
parte Ryan, 44 Cal., 555; Ex parte Duncan, 53 Cal., 410, 
54Cal., 75. Other cases uphold the doctrine that even after 
indictment found, in an application for reduction of bail, 
the court or judge will receive evidence as to the probable 
guilt of the prisoner. (Yarbrough v. State, 2 Tex., 519; 
Drury v. State, 25 Tex., 45; Ex parte Bryant, 34 Ala., 
270; Ex parte Hammock,78 Ala., 414; He parte Vaughn, 
44 Ala., 417; Commonwealth v. Rutherford, 5 Randolph 
[Va.], 646 ; Lynch v. People, 38 Ill., 494; Lumm v. State, 3 
Ind., 293; Ex parte Kramer, 19 Tex. App., 123; Wray’s 
Case, 30 Miss., 681; Street v. State, 43 Miss., 1; State v. 
Summons, 19 O., 141; Ex parte Kittrel, 20 Ark., 499; 
Church, Habeas Corpus, sec. 403a.) The rule which occurs 
to us as being the most reasonable and most likely to aid in 
the administration of justice is this: That on application for 
bail by a person held in custody under an indictment found 
by agrand jury, the presentment of an indictment makes out 
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a prima facie case of guilt; but this presumption may be 
overcome by proof. In other words, the court, on habeas 
corpus, is not concluded by the finding of the grand jury, 
but may go behind the indictment and take evidence as to 
the truthfulness of the charge. This rule is fully supported 
by the cases last cited, and by the weight of the decisions 
in this country. In the case at bar the legal presumption 
of guilt is not overthrown by the evidence. 

We will next consider whether excessive bail was re- 
quired of the petitioner by the district court within the 
meaning of that term as used in our bill of rights. The 
question is not whether the amount of bail required is high, 
or whether we would have fixed so large a sum had the 
application been made to us in the first instance, but rather, 
was the bail demanded, per se, unreasonable, and dispropor- 
tionate to the crime charged in the indictment. This, in 
substance, is the rule governing applications like the one 
before us as laid down in the decisions already cited. 

From the evidence in the record it is not improbable 
that the petitioner will be unable to procure bail in the 
sum of $70,000; but that alone is not sufficient to establish 
that the amount is excessive or should be reduced. We 
do not question that the pecuniary circumstances of a pris- 
oner should be considered in determining the amount of 
bail, yet that should not in itself control. If it did, a pris- 
oner who is without means or friends would be entitled to 
be discharged on his own recognizance. (People v. Town, 3 
Scam. [Tll.],19; Ee parte Duncan, supra.) The object of 
requiring bail is to secure the attendance of the prisoner to 
answer to the offense charged, and abide the judgment and 
sentence of the court, should he be found guilty. Many 
things should be taken into consideration in fixing the 
amount of bail, such as the atrocity of the offense; the pen- 
alty which the law authorizes to be inflicted in case of a 
conviction; the probability of the accused appearing to 
answer the charge against him, if released on bail; his pe- 
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cuniary condition and the nature of the circumstances sur- 
rounding the case. This petitioner is charged with em- 
bezzling $70,000 of the public funds of Holt county,—a 
grave and heinous offense. Under the statute, in case a 
conviction is had, there may be imposed as a punishment an 
imprisonment in the penitentiary for twenty-one years, be- 
sides a fine of double the amount of money embezzled. Bail 
was not required in this case for a larger amount than the 
sum alleged to have been obtained by the commission of the 
offense. In Ex parte Duncan, supra, the petitioner had 
been held to bail by the municipal court of San Francisco 
in the sum of $112,000 on several indictments for forgery, 
grand larceny, and embezzlement, the sums alleged to have 
been received by him by reason of the commission of such 
felonies aggregating that sum. In a proceeding on habeas 
corpus, for reduction of bail, the supreme court of Califor- 
nia held that the amount of bail demanded was not excess- 
ive, 

Something was said on the argument of the case under 
consideration about the petitioner having once forfeited his 
recognizance. If this were true, that would be a proper 
matter for consideration in fixing the amount of his bond. 
The evidence shows a complaint was filed by one W. F. 
Hays before the county court of Holt county, charging 
Scott with embezzling county funds. The accused waived 
a preliminary examination and gave a bond in the sum of 
$15,000 for his appearance at the March, 1893, term of 
the district court of the county. At said term the county 
attorney filed an information charging Scott with the crime 
of embezzlement. The accused attended the March term 
of the district court and demanded trial, but the case was 
not reached. At the following term of said court, Scott 
having failed to appear, his bail was declared forfeited. It 
is probable, and for the purpose of this case we shall as- 
sume, without deciding the question, that, under the recog- 
nizance, the petitioner was only legally bound to personally 
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appear during the March term. The testimony, however, 
discloses that the petitioner, while the said charge of em- 
bezzlement was pending against him in the district court 
of Holt county, absconded from the county and state and 
fled to the republic of Mexico. Subsequently, after the ex- 
penditure of a large sum of money, the state procured his 
return to the county. The fact that he absconded is an 
important circumstance which should be considered, and it. . 
doubtless had great weight with the district court in deter- 
mining the amount of the petitioner’s bond. Upon the 
whole case we are constrained to hold that the amount of 
the recognizance required of the petitioner, although high, 
is not excessive. The writ, therefore, is denied. 


WRIT DENIED. 


‘STATE OF NEBRASKA, EX REL. ALBERT E. Wyckorr, 
v. Marion G. MERRELL ET AL. 


FILED NoVEMBER 28, 1893. No. 4666. 
Mandamus: Forum oF ORIGINAL JURISDICTION. The supreme 
court will not entertain an original application for mandamus 
brought by a private individual for the enforcement of private 


rights, unless some good reason is shown why the application. 
was not made to the district court. 


ORIGINAL application for mandamus. 
Chas. T. Dickinson, for relator. 
NV. J. Sheckell, contra. 


Norval, J. 


This is an original action in the name of the state, on 
the relation of Albert E. Wyckoff, for a mandamus to- 
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Marion G. Merrell, as county clerk of Burt county, to 
compel him to execute and deliver to relator a warrant 
upon the county treasurer for the sum of $893.55 for ex- 
cavating a public ditch, and to E. F. Sisson and others, as 
the board of county commissioners of said county, to re- 
quire them to levy a special assessment upon the lands 
benefited by said improvement to pay the expenses thereof. 

This court will not entertain an original application for 
a mandamus brought by a private citizen for the enforce- 
ment of a private right merely, unless some good reason 
is shown for not making the application to the district court. 
(State v. Lincoln Gas Co., 38 Neb., 33; State.v. School 
District No. 24, Chase County, 38 Neb., 237.) The sev- 
eral district courts of the state have concurrent jurisdiction 
with this court in mandamus cases, and applications like the 
one before us ordinarily should be made in the first instance. 
to thedistrict court. There may be cases where the applica- 
tion shows that it would be unavailing if made to the proper 
district court, and that it is necessary that the writ should 
issue here. When this is made to appear, this court 
will entertain jurisdiction. This case, however, does not 
fall within the rule. It is manifest that the ends of justice 
would be equally as well promoted, and the convenience of 
the parties would be as well subserved, if the application 
were made to the district court of Burt county. The pro- 
ceeding dismissed without prejudice. 


DISMISSED. 
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Fow.Ler ELEVATOR Company v. L. R. CortreLu 
ET AL. 


FILED NOVEMBER 28, 1893. No. 5447. 


1. Statute of Frauds: Surriciency of MEMORANDUM. The 
written memorandum required by section 9 of our statute of 
frauds (ch. 32, Comp. Stats.) may be made out by connecting 
two or more separate papers, such as the written correspondence 
between the parties. 


2. : It is not essential in such case that each paper 
be signed by the party sought to be charged, provided those not 
thus signed are referred to with reasonable certainty in those 
which are signed. 

3. : PaROL EVIDENCE. But the relation to each 


other of the documents relied upon to satisfy tbe requirement 
of the statute must appear on their face and cannot be estab- 
lished by parol evidence. 


Error from the district court of Douglas county. Tried 
below before Doanz, J. 


Wharton & Baird, for plaintiff in error. 
Ed. P. Smith, contra, 
Post, J. 


This is a petition in error from the district court of 
Douglas county. A demurrer was sustained to the petition 
in that court, and the plaintiff refusing to plead further the 
action was dismissed with costs. The controversy in this 
court, therefore involves but one inquiry, viz., does the pe- 
tition state a cause of action? The material allegations 
thereof are as follows: On the 4th day of March, 1891, 
the plaintiff, a corporation doing business in the city of 
Omaha, entered into an agreement by telephone with the 
defendants, then residing and doing business in the city of 
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Seward, by which the latter sold and agreed to deliver to 
plaintiff, or its representative, in the city of St. Louis, Mo., 
within thirty days thereafter, 10,000 bushels of No. 3 
corn at 544 cents per bushel. On the same day plaintiff 
addressed the defendants the following communication, 
which was in due course of mail received by the latter at 
Seward: 
“Omana, Neb., March 4, 1891. 
“Mess. Cottrell, Alden & Co., Seward, Neb.—DEAR SIRs: 
This confirms purchase of you by telephone to-day of 10,- 
000 bu. No. 3 corn or better, at 544¢ per bu., delivered at 
St. Louis, Mo., Pac. Ry., 30 days shipment, St. Louis terms. 
Please ship as follows: 
Order Fowler Elevator Co. 
Notify Joho A. Warren & Co. 
St. Louis, Mo. 
Care Mo. Pac. Ry., Lincoln, Neb. 


“Make drafts, B. of L. attached, on Fowler El. Co., 
Omaha, Neb. Order and use Mo. Pace. cars to avoid trans- 
ferring the grain. 

: “Yours truly, FowLrr ELEvatTor Co., 
, “KR” 

To which, on the 30th day of March, the defendants 
replied as follows: 

“SEWARD, NEB., March 30, 1891. 

“Fowler Elevator Co.. Omaha, Neb.—Grnts: It will 
be impossible for us to ship you, or your St. Louis firm, 
Jno. A. Warren & Co., any corn. We hope this will not 
seriously inconvenience you. : 

“Yours, etc., CoTTRELL, ALDEN & Co.” 


On the following day plaintiff wrote defendants as fol- 
lows: 
Omawa, Nzs., March 31, 1891. 
“QOottirell, Alden & Co., Seward, Neb.—DeEar Sirs: 
Your favor of the 30th at hand stating that it will be im- 
37 
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possible to ship us any corn and hoping that it will not 
seriously inconvenience us. 

“We do not understand just what you mean, as your 
Mr. Cottrell was here a few days ago and asked for an ex- 
tension of time of shipment, and we agreed to allow him 
ten days extension. Mr. Cottrell at the time said that you 
had the corn, and twenty-five to thirty cars besides, as yet 
unsold. We are willing to grant you an extension until 
April 14, but can see no reason why you should not be 
able to get the corn out by that time; and considering the 
present condition of the cash corn market we think we are 
treating you very liberally. It most certainly would in- 
convenience us not to have you ship this corn, as you must 
know that to protect ourselves we must sell each day against 
all purchases, and of course our St. Louis firm look to us 
for this corn. Please let us hear from you more fully on 
the subject. 

“ Yours truly, Fow er EL. Co., 
6c,” 


And on the 2d day of April, the defendants replied as 
follows : 


‘SEWARD, Nes., April 2, 1891. 
“Fowler Elevator Co., Omaha, Neb.—Gents: Replying 
to your letter of March 31, at the time corn sale in ques- 
tion was made, we supposed we had control of the corn 
and could handle it and sell it. Since then obstacles have 
presented themselves, and circumstances over which we 
have no control will prevent us from filling the sale. We 
cannot, therefore, fill the sale, much to our chagrin, and 

you will have to look elsewhere for the corn. 
“ Yours, ete., CoTTRELL, ALDEN & Co.” 


The other allegations relate to the subject of damage 
and do not call for notice in this opinion, since it is con- 
ceded that the only question presented by the record is the 
sufficiency of the correspondence set out above to satisfy 
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the requirements of section 9 of our statute of frauds (ch. 
32, Comp. Stats.). The provisions of the section referred to 
are as follows: “Every contract for the sale of any goods, 
chattels, or things in action, for the price of fifty dollars or 
more, shall be void unless: First—A note or memorandum 
of such contract be made in writing and be subscribed by the 
party to be charged thereby; or, Second—Unless the buyer 
shall accept and receive part of such goods or the evidences, 
or some of them, of such things in action; or, Third—Unless 
the buyer shall, at the time, pay some part of the purchase 
money.” It is not essential that a contract be evidenced. 
by a single document in order to bring it within the first 
exception contained in the foregoing section. All writers 
agree that it is a sufficient compliance with the statute if 
the terms of the agreement can be determined with reason- 
able certainty from two or more separate papers. Nor.are 
they all required to be signed by the party sought to be 
charged, provided those not thus signed are referred to in 
those which are signed. But the connection between such 
documents must appear from the signed memoranda, and 
cannot be established by parol evidence. (See Boydell v. 
- Drummond, 11 East [Eng.], 142; Coles v. Trecothick, 9 
Ves. [Eng.], 250; Ridgeway v. Wharton, 6 H. L. Cases, 
[Eng.], 237; Blair v. Snodgrass, 1 Sneed [Tenn.], 1; 
Thayer v. Ince, 22 O. St.,62; Johnson v. Buck, 35 N. J. 
Law, 338; Tice v. Freeman, 30 Minn., 389; Ridgway v. 
Ingram, 50 Ind., 145; North v. Mendel, 73 Ga., 400; Brown 
v. Whipple, 58 N. H., 229; Carter v. Shorter, 57 Ala., 256; 
Boardman »v. Spooner, 13 Allen [Mass.], 353; Benja- 
min, Sales, 222; Reed, Statute of Frauds, 341; Wood, 
Statute of Frauds, 364.) Assuming the written corre- 
spondence in this case to be otherwise a sufficient compli- 
ance with the demand of the statute, it is entirely insuffi- 
cient, as a memorandum, to charge the defendants, for the 
reason that no reference is therein made by the latter to the 
first and only communication in which mention is made of 
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the terms or conditions of the alleged agreement. True, it 
is charged in the petition that the letter of defendants, under 
date of April 2, refers to the contract mentioned in plaint- 
iff’s first communication, but it is apparent from the other 
allegations thereof that the foregoing correspondence is the 
only written evidence of the agreement sued on. It is evi- 
dent, too, when tested by the authorities cited, that such 
correspondence does not amount to a memorandum in writ- 
ing within the meaning of the statute. It may be observed 
further that had the letters of the defendants referred in the 
most unequivocal terms to the plaintiff’s communication of 
March 4, the statute is still applicable, since we find therein 
no acknowledgment of the alleged parol agreement, but on 
the other hand an express repudiation thereof. It follows 
that the petition does not state a cause of action, that the 
order sustaining the demurrer is right, and that the judg- 
ment of the district court should be 


AFFIRMED. 


Nesraska Loan & Trust Company v. CHRISTINA 
SMASSALL ET AL., APPELLANTS, IMPLEADED WITH 
CHARLES W. MosHER, APPELLEE. 


FILED DECEMBER 22, 1893. No. 6212. 


Validity of Mortgage Upon Life Estate. Under the pro- 
visions of section 17, chapter 36, Compiled Statutes, if the home- 
stead was selected from the separate property of either husband 
or wife, it vests on the death of the person from whose property 
it was selected in the survivor for life, and afterwards in his or 
her heirs forever, etc. This life estate the survivor may mort- 
gage, and the purchaser under the decree of foreclosure will 
acquire the life estate. 


APPEAL from the district court of York county. Heard 
below before BaTEs, J. 
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George B. France, for appellants, cited: Butterfield ». 
Wicks, 44 Ia., 310; Smith v. Eaton, 50 Ia., 488. 


Sedgwick & Power, contra, cited: Schuyler v. Hanna, 
31 Neb., 307; Dorsey v. Hall, 7 Neb., 465; Holbrook v. 
Wightman, 31 Minn., 172; 6 Am. & Eng. Ency. Law, 
881. 


Maxwe tt, C. J. 


In May, 1892, the Nebraska Loan & Trust Company 
brought this action in the district court of York county, 
Nebraska, against Christina Smassall and the heirs of Jo- 
seph Smassall, deceased, and also Charles W. Mosher, who . 
held a second mortgage upon the premises hereafter de- 
scribed in the decree. There is no dispute in regard to the 
plaintiff’s claim, but the controversy in this case arises 
upon that of Charles W. Mosher, who claims a second 
mortgage upon the premises, signed by defendant John - 
Faul, and one of the appellants, Christina Faul, formerly 
the wife of Joseph Smassall, deceased, and who had inter- 
married with John Fan]. The note, which was secured by 
this mortgage, was signed by John Faul. At the time of 
the death of Joseph Smassall, and for some time prior 
thereto, he and his family, consisting of his wife and five 
children, were, and had been, residing upon this land, and 
the same was their homestead. The appellant Christina 
Smassall afterwards intermarried with John Faul, and she 
with her family have resided on said land ever since the 
death of Joseph Smassall, and are now residing thereon. 
The appellants claim that the appellee Charles W. Mosher 
obtained no lien upon the land by virtue of the mortgage 
given by Christina Faul and her husband to the appellee 
Charles W. Mosher. The court entered the following de- 
eree upon the mortgage of Mosher: 

“Now on this 14th day of January, 1893, this cause 
came on for hearing on the answer and cross-petition of 
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Charles W. Mosher and the answer thereto of Christina 
Faul and Christina Faul, guardian of the minor heirs of 
Joseph Smassall, deceased, and the answer of George B. 
France, guardian ad litem of the said minor heirs, and the 
evidence, and was submitted to the court, on consideration 
whereof the court finds that the defendants Christina Faul 
and John Faul are husband and wife, and that they, on 
the 6th day of October, 1891, executed and delivered to 
Stark & Mosher the mortgage deed described in the answer 
and cross-petition of Charles W. Mosher, on the west half 
of the northeast quarter of section 25, in township 10 
north, of range 4 west, in York county, Nebraska. Said 
. mortgage was duly recorded in the office of the clerk 
of said county on the 21st day of March, 1892, in book 
55 of mortgages, at page 487. The court finds that 
afterwards the payees, Stark & Mosher, sold, indorsed, 
and delivered the said mortgage and the note secured 
thereby to said Charles W. Mosher, who then became, and 
now is, the owner and holder thereof. The court finds 
that there is due the said Charles W. Mosher from the said 
John Faul and Christina Faul the sum of $316, with ten 
per cent interest from the date of this decree. The court 
finds that John Faul, who signed said mortgage, had no 
title to, and did not own, the land described therein at the 
time of the execution of said mortgage; that the defend- 
ant Christina Faul, as the widow of Joseph Smassall, had 
at the time of executing said mortgage a life estate in said 
premises and was possessed of a dower interest therein; and 
said mortgage executed by said John Faul and Christina 
Faul to said Stark & Mosher became, aud is still, a lien on 
the life estate interest of the said Christina Faul and John 
Faul in said premises. 

“Tt is hereby ordered that unless the said Christina 
Faul and John Faul, within twenty days from the entry 
of this decree, pay, or cause to be paid, to the said Charles 
W. Mosher the sum of $316, with interest, that an order 
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of sale issue to the sheriff of said York county, directing 
him to appraise, advertise, and sell the interest of the said 
Christina Faul and John Faul in the said premises, and 
of his doings in the premises he make due return to this 
court; to which the defendants Christina Faul and George 
B. France, guardian ad litem for the minor heirs, duly 
excepts.” : 

Section 17, chapter 36, of the Compiled Statutes of 1887, 
provides: “If the homestead was selected from the separate 
property of either husband or wife, it vests, on the death 
of the person from whose property it was selected in the 
survivor for life, and afterwards in his ov her heirs forever, 
subject to the power of the decedent to dispose of the same, 
except the life estate of the survivor by will. In either 
case it is not subject to the payment of any debt or liability 
contracted by or existing against the husband and wife, or 
either of them, previous to or at the time of the death of 
such husband or wife, except such as exists or has been 
created under the provisions of this chapter.” The home- 
stead thus becomes a life estate in the survivor. This es- 
tate the survivor may mortgage where there is no restric- 
tion in the statute, and as there is no such restriction in the 
laws of this state the mortgage is valid. (Schuyler v. Hanna, 
31 Neb., 307; Durland ». Seiler, 27 Neb., 33; Holbrook v, 
Wightman, 31 Minn.,168,) There is no error in the record 
and the judgment is 


AFFIRMED, 
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Motte, Mrtpurn & StopparpD Company v. H. J. 
CurTIs ET AL, 


FILED DECEMBER 22, 1893. No. 4909. 


1. A motion to dissolve an attachment, to be available, must 
be made before final judgment in the action. Where such a 
motion has been made and heard before the trial of the cause, 
and taken under advisement, the court may, after judgment for 
the plaintiff, rule upon the motion. 


2. An affidavit for attachment is not void, although purporting 
in its opening clause to be that of a corporation plaintiff, where 
it sufficiently appears from the whole affidavit that it is that of 
the agent of the corporation, and that such agent in fact made 
oath thereto and signed it. 


3. An affidavit for an attachment may be amended by leave of 
court, even after a motion to quash the writ is filed, because of 
that particular defect. (Struthers v. McDowell, 5 Neb., 491.)* © 


4, Bill of Exceptions. A County Juna@E has no power or au- 
thority to sign a bill of exceptions preserving the evidence used 
in the hearing of a motion to discharge an attachment. (Baer v. 
Otto, 34.0. St., 11.) MAXWELL, C. J., dissenting. 


Error from the district court of Johnson county. Tried 
below before Broapy, J. 


Switzler & McIntosh and L. C. Chapman, for plaintiff 


in error. 
S. P. Davidson and Corydon Rood, contra. . 


Norvat, J. 


This was an action brought in the county court by 
plaintiff in error, aided by attachment, against the defend- 
ants inerror. Prior to the trial a motion was made and 


* If the plaintiff, at the date of issuing an attachment, does not own 
the claim for which he seized the defendant’s property, he cannot 
afterwards, by purchasing such claim, assert it by amendment against 
the property seized. (Farwell v. Wright, 38 Neb., 445.) 
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submitted to the county court to vacate the attachment, 
which was taken under advisement. Some time after judg- 
ment was rendered in favor of plaintiff in the main case, 
the defendants’ motion to discharge the attachment was 
denied by the county court; and to reverse said order de- 
fendants prosecuted a petition in error to the district court, 
where the decision of the county court sustaining the 
attachment was reversed, and the attachment dissolved. 
Plaintiff thereupon prosecuted a petition in error to this 
court. 

Three questions are presented for our determination, 
namely: 

1. Where a motion to dissolve an attachment has been 
submitted to the court and taken under advisement before 
trial and judgment in the action, can the court, after judg- 
ment has been rendered for the plaintiff, pass upon such 
motion ? 

2. Did the county court err in permitting plaintiff to 
amend the original affidavit for attachment ? 

3. Has a connty judge authority to sign and allow a bill 
of exceptions embodying affidavits used on the hearing of a 
motion to discharge an attachment? 

Plaintiff insists that the order of the county court sus- 
taining the attachment was without authority of law and 
void, for the reason the same was not made until after final 
judgment in the action. The statute bearing upon the 
question, section 235 of the Code, declares that “the de- 
fendant may, at any time before judgment, upon reasonable 
notice to the plaintiff, move to discharge an attachment, as 
to the whole or a part of the property attached.” The 
most that can be claimed for this provision is that a motion 
to dissolve an attachment, to be available, must be made 
before final judgment has been rendered for the plaintiff in 
the action. Of course, a final judgment in favor of a de- 
fendant on the merits terminates the attachment proceed- 
ings, and vacates the attachment; but a final judgment in 
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favor of the plaintiff does not have the effect to sustain the 
attachment in all cases. The only reasonable construction 
of the section quoted is that the authority of the court to 
dissolve an attachment is limited to cases where a motion 
to discharge is filed before judgment. In other words, 
where such a motion is seasonably made and submitted to 
the court for its decision thereon, but through inadvertence 
or otherwise no ruling has been made before final judgment 
on the merits, the court has jurisdiction to rule upon the 
motion after such judgment. The question now before us 
was not raised or decided in Rudolf v. McDonald, 6 Neb., 
163. In that case the motion to dissolve the attachment 
was not made until after final judgment, and it was held to 
be too late to be of any avail to the party making it. In 
the case before us, not only was the motion made before 
judgnient, but a hearing thereon was had, and the same 
taken under advisement. The failure of the court to rule 
thereon sooner is not chargeable to the defendants, but was 
the fault of the court alone. Under the circumstances it 
was the duty of the county judge to pass upon the motion 
after judgment had been entered for plaintiff in the action. 
Was the original affidavit on which the attachment was 
issued defective, and did the county judge err in permitting 
plaintiff to amend the same? We answer in the negative. 
The original affidavit for attachment is as follows: 
“SraTe of NEBRASKA, 
JOHNSON CouNTY. 
“The said plaintiff, the Moline, Milburn & Stoddard 
Company, makes oath that the claim in this action is for a 
recovery of a judgment for money in the sum of nine hun- 
dred and seventy-five dollars and ;2$,, and the said S. W. 
Croy, agent of the Milburn, Moline & Stoddard Company, 
also makes oath that said claim is just, and that the Mo- 
line, Milburn & Stoddard Company ought, as affiant be- 
lieves, to recover thereon nine hundred and seventy-five 
dollars and =38,. He also makes oath that the said Har- 


SS. 
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rison J. Curtis, Henry B. Curtis, and Mary E. Curtis, 
parties composing the firm of H. J. Curtis & Co., defend- 
ants, are about to convert their property, or a part thereof, 
into money, for the purpose of placing it beyond the reach 
of their creditors; that said Harrison J. Curtis, Henry B. 
Curtis, and Mary E. Curtis has property and rights in 
action which they conceal; that the said Harrison J. Cur- 
tis, Henry B. Curtis, and Mary E. Curtis have assigned, 
removed, and disposed of, and they are about to dispose of, 
their property, or a part thereof, with intent to defraud 
their creditors. S. W. Croy, 
“Agent for Moline, Milburn & Stoddard Company. 

“Subscribed in my presence and sworn to before me this 
30th day of October, A. D. 1889. 

-“Joun WILSON, 
“ County Judge.” 

Although the affidavit in the opening clause, relating to 
the nature of plaintiff’s claim, standing alone, purports to 
be that of the corporation, but when read in connection 
with what follows, and construing the paper as a whole, as 
we must, it sufficiently appears that S. W. Croy makes 
oath to each averment contained in the affidavit, and that 
he is plaintiff’s agent. A similar affidavit was sustained 
by this court in Whipple v. Hill, 36 Neb., 720. (See also 
Rudolf v. McDonald, 6 Neb., 163; Tessier v. Englehart, 
18 Neb., 167, and Jansen v. Mundt, 20 Neb., 320.) 

The county court permitted plaintiff to amend the af- 
fidavit by inserting “S. W. Croy, Secretary and Treasurer 
of” after the word “plaintiff” in the first line. The al- — 
leged defect was thereby cured. It is not error to permit 
an affidavit for attachment to be amended, even after a 
motion to dissolve has been filed. (Struthers v. McDowell, 5 
Neb., 491; Rudolf v. McDonald, supra.) 

Tt appears that the motion to vacate the attachment was 
heard upon affidavits filed by the plaintiff, and on counter- 
affidavits submitted by the defendants, The county judge 
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signed a bill of exceptions embodying all these affidavits, 
and in the district court plaintiff moved to quash the bill, 
on the ground that there is no authority of law for signing 
a bill of exceptions in such cases. The motion was over- 
ruled, and this ruling is assigned as error, 

Before entering upon the consideration of this branch of 
the case, it should be stated that the cause was originally 
submitted to the supreme court commissioners for examina- 
tion and report. Subsequently, an opinion prepared by 
Commissioner IRVINE, covering every proposition pre- 
sented by the record, which was concurred in by both the 
other commissioners, was submitted to the court, and the 
members thereof being divided in opinion upon one propo- 
sition, viz., the jurisdiction of the county judge to sign the 
bill of exceptions, I will give my views upon the subject. 

Commissioner IRVINE, in discussing the question, says: 
“Tt is not doubted that an order sustaining an attachment 
is, at least after judgment in the action, a final order, which 
the defeated party may have reviewed on error. ( Walker v. 
Morse, 33 Neb., 650.) The question is not whether such 
an order may be reviewed, but whether the evidence used 
on the hearing of the motion in the county court may be 
preserved by a bill of exceptions for use in the error pro- 
ceedings. : 

“By chapter 20, Compiled Statutes, section 2, it is pro- 
vided that the Codeof Civil Procedure, relative to justices 
of the peace, shall, where no specific provision is made by 
that subdivision, apply to the proceedings in all civil ac- 
tions prosecuted before such county court. This is the 
same section which confers upon the county court juris- 
diction concurrent with the district court in all civil cases 
not exceeding one thousand dollars, except upon certain 
specific subjects. By section 11 of the same chapter it is 
provided that where the amount exceeds the jurisdiction of 
the justice of the peace, motions and demurrers shall be 
allowed, and the rules of practice concerning pleadings and 
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processes in the district court shall be applicable, as far as 
may be, to pleadings in the county court. This section is 
a specific provision changing the general rule established 
by section 2 only in regard to pleadings and_ processes. 
By section 16, orders for arrest and for attachment may 
issue from the county court, and where the demand exceeds 
the jurisdiction of a justice, the proceedings upon such 
orders shall be the same, as near as may be, as in the district 
court. This section makes the proceedings upon orders of 
attachment analogous to those of the district court, but has 
no reference to proceedings in the district court to review 
such orders. By section 26 it is provided that in civil ac- 
tions either party may appeal or prosecute a petition in 
error in the same manner as provided by law in cases tried 
and determined by justices of the peace. Section 31 pro- 
vides that the county judge shall keep a docket in which 
all of his proceedings in civil actions shall be entered, in 
like manner, as near as may be, as before justices of the 
peace, and that the provisions of the Code relating to 
justices’ dockets shall, as near as may be, apply to the docket 
of the county judge. This section should be construed in 
connection with section 1086 of the Code, which provides 
specifically what shall be entered upon the dockets of jus- 
tices. Among other things so required to be entered is the 
affidavit upon which an order of attachment is made, and 
also exceptions to the rulings of the justice on questions 
of law; but this latter provision, taken in connection with 
its context, shows that it applies to cases tried by a jury. 
“The result of the statutes so far is that the procedure in 
. the county court in all civil actions must conform with the 
procedure before justices of the peace, except in certain 
particulars specially provided by the statutes, and not em- 
bracing bills of exceptions; and that the record of a pro- 
ceeding in the county court must contain the affidavit upon 
which an attachment is founded, but not the affidavits or 
proof used on the hearing of a motion to dissolve such at- 
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tachment. Such affidavits cannot, therefore, be considered 
in error proceedings unless embodied in a bill of exceptions, 
and they cannot be embodied in a bill of exceptions unless 
the law authorizes such a bill, 

“Tn Taylor v. Tilden, 3 Neb., 339, Judge GANTT re- 
views the statutes upon the subject, and holds that the pro- 
vision allowing justices of the peace to sign bills of excep- 
tions embodying questions of law arising during a trial by 
jury is exclusive, and that there is no authority for a bill 
of exceptions in other cases. He says that ‘the petition’ in 
error brings up to the appellate court a judgment or decision 
of the inferior court together with a transcript of the rec- 
ord, and bills of exceptions constitute no part of such rec- 
ord unless made so by some statutory provision.’ This case 
was reaffirmed in an opinion by Judge LAKE in Kellogg v. 
Huntington, 4 Neb., 96, and the same rule of construction 
was followed in Nickerson v. Needles, 32 Neb., 230, and in 
Chicago, B. & Q. BR. Co. v. Goracke, 32 Neb., 90. In the 
latter case it was held that the authority for a bill of excep- 
tions was so restricted that such bill could be made to em- 
body only the rulings of the justice upon questions of Jaw 
arising during a trial by jury, and did not permit the pres- 
ervation of all the evidence in order to permit a review 
upon the ground that the verdict was not sustained by the 
evidence. 

“The first authority for a bill of exceptions is found in 
the statute of 13 Edward I, chapter 31. The purpose of 
that statute, as well as all other statutes upon the subject, 
was to provide a method for bringing into the record what 
otherwise would not appear there. These statutes have . 
received a uniformly strict construction, as may be seen 
from an examination of the cases cited in 1 Troubat & 
Haly, Practice, 570 et seg. They have never been extended 
beyond their letter. It cannot be argued that the authority 
to have the case reviewed on error implies an authority to 
have a bill of exceptions settled, because cases were re-- 
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viewed on error long before such a thing as a bill of ex- 
ceptions was known; .and cases are now reviewed in. this 
court, and in others, where error appears upon the record, 
without the aid of a bill of exceptions. 

“It is also urged that the right to a bill of exceptions 
should be implied frem sections 586 and 587 of the Code. 
Section 586 requires the plaintiff in error to file with his 
petition a transcript of the proceedings containing the final 
judgment or order sought to be reversed. Section 587 pro- 
vides that county judges, justices of the peace, and others, 
upon request and upon being paid the lawful fees therefor, 
shall furnish an authenticated transcript of their proceed- 
ings, including the judgment or final order. The term 
“transcript” implies that the document referred to shall be 
a copy of some original document, and the language, taken 
in connection with chapter 20, section 26, above referred 
to, and other sections relating to the filing of transcripts 
in the district court, plainly refers to a transcript of the 
entries required to be made upon the docket, and does not 
require a transcript of all papers filed or of all evidence 
offered in the case. We think, therefore, that there is no 
authority of law for the county judge to sign a bill of ex- 
ceptions embodying affidavits used as evidence on motions. 
to dissolve an attachment. We regard the Nebraska cases 
cited as decisive of this question. Even were we convinced 
that the earlier cases were wrong, we would hesitate to- 
overrule so long a line of authority, especially upon a ques- 
tion of practice where it is perhaps more important that the 
law should be stable and certain than that it should be right. 
It is probable that the legislature intended to make findings 
of fact in the court of first instance decisive upon such mat- 
ters, and that that policy accounts for the omission. At any 
rateit is the legislature, and not thecourts, which should sup- 
ply the omission. In the long line of decisions directly or 
indirectly affecting this question there are but two cases 
which cast any doubt upon the correctness of the conelu- 
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sions we have reached. One is Walker v. Morse, already 
cited, where this court held that such a bill of exceptions 
should not have been quashed in the district court because 
the motion to quash the same was not sufficiently specific. 
It is plain from an inspection of that case that the motion 
was urged upon some technical ground not expressed in the 
motion, and that the attention of the court was not chal- 
lenged to the question now before us. The other is Osborne 
v. Canfield, 33 Neb., 330, where the distinction between 
the right to review a judgment on error and the right toa 
bill of exceptions was evidently overlooked. We cannot 
regard those cases as overruling all the others upon the 
subject. The district court erred in overruling the motion 
to quash.” 

I fully concur in the conclusion reached by Commissioner 
Irvine. His argument in support of the proposition that 
a county judge is without authority to settle a bill of excep- 
tions embodying the evidence adduced on the hearing of a 
motion to vacate an attachment is, to my mind, unanswer- 
able. In what I shall say upon the subject I shall refrain 
from going over the ground covered by that opinion. 

The chief justice says, in substance, that the decisions of 
this court in Taylor v. Tilden, 3 Neb., 339, and Kellogg v. 
Huntington, 4 Neb., 96, holding that a bill of exceptions 
cannot be taken from the ruling of a justice, except in cases 
tried toa jury, have been adhered to, and are the law of 
this state, but these “cases rest, to some extent, upon the 
ground that an adequate remedy is given by appeal.” An 
examination of the opinions in the cases mentioned fails to 
disclose that either was predicated upon the fact that there 
existed aremedy by appeal. On thecontrary they are placed 
squarely upon the ground that there is no statute in this 
state authorizing a county judge or justice of the peace to 
allow a bill of exceptions in a case, unless such canse is 
tried by a jury. The right toa bill of exceptions is purely 
statutory, and where it is not authorized by law, a party is 
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not entitled to one. GANTT, J., in the first case says: 
“The statute does not give the right of a bill of exceptions 
to the ruling of the probate judge, or justice of the peace, 
upon questions of law arising during the trial before them, 
in cases not tried before a jury, and hence, such bill of ex- 
ceptions cannot be considered in an appellate court, because 
it is an act without authority of law, and a nullity.” That 
action, like this, was commenced in the county court, and 
the decision ought to be decisive of the question under 
consideration. The same doctrine has been held and ap- 
plied in Kellogg v. Huntington, supra; Rudolf v. Winters, 
7 Neb., 125; Burlington & M. R. Co. v. Dick, 7 Neb., 
244, besides the two cases in 32 Neb., cited by Commis- 
sioner IRVINE. 

The supreme court of Ohio, in Baer v. Olto, 34 O. St., 
11, has placed the same construction upon the statute of 
that state. In that case the question arose whether a jus- 
tice of the peace has any power to sign a bill of exceptions 
containing the evidence taken before him on the hearing of 
a motion to discharge an attachment, and the court in the 
opinion say: 

“Tn the case now before us, it might be said that there is 
no such preponderance of evidence against the order refus- 
ing to discharge the attachment as would justify its reversal. 

“ But, in order to settle the practice in such cases, we now 
decide that there is no provision made by legislation, as it 
now stands, for preserving the evidence offered on such 
motion, or for reviewing the decision of the justice, upon 
the ground that such order, either in granting or refusing 
the motion, is contrary to the evidence. : 

“ The statute prescribing the contents of a justice’s docket 
(section 203 of the Justices’ Code; S. & C., 804, 805) does 
not require any evidence to be recorded. And the only 
statute which authorizes a bill of exceptions to be signed 
by a justice is the act of February 11, 1869 (66 Ohio L., 
7), and the sole object of the bill of exceptions provided 
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for in this act, is to authorize a review of the questions of 
law arising during a trial of the cause before the justice.” 

After the decision in Baer v. Otto, supra, the legislature 
of Ohio passed a law authorizing a bill of exceptions where 
an order discharging or refusing to discharge an order of 
attachment is made. (Revised Statutes of Ohio, sec. 6524.) 

There is no room for doubt that it is the settled law of 
this state that a justice of the peace is not authorized to. 
sign a bill of exceptions preserving the testimony on which 
he acted in sustaining or overruling a motion to dissolve 
an attachment; and the above opinion of the commis- 
sioner satisfies the writer that the rule is the same in such 
cases in the county courts. Such has been the scope of the 
decisions in cases originating in county courts, and that too 
where the amount exceeded the jurisdiction of a justice of 
the peace. (See Rudolf v. Winters, supra, aud Nickerson v. 
Needles, supra.) 

Had this suit originated in the district court, and the 
motion to discharge the attachment been there made and 
the same had been either sustained or denied, the defeated 
party, it is true, would have been entitled to have the evi- 
dence taken on the hearing incorporated in a bill of excep- 
tions. The power of the district court to sign bills of 
exceptions is not limited to cases tried to a jury; but the 
statute confers ample authority upon that court to signa 
true bill in all cases, whether tried to a court or to a jury; 
and it isno argument to say that because the attaching 
creditor, where the attachment is discharged by the district 
court, may have the evidence preserved by a bill of excep- 
tions, another party in a similar case, upon a like ruling 
made by the county court, is likewise entitled to a bill of 
exceptions. The authority of the two courts to settle and 
allow bills of exceptions rests upon entirely dissimilar 
statutory provisions. 

Attention has been called to section 236e of the Code. 
We caunot yield assent to the proposition that said section, 
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either in express terms or impliedly, confers the power for 
settling a bill of exceptions in any case, or the right to. re- 
view the order of the court discharging an attachment. 
That the section was not passed by the legislature for any 
such purpose is clearly manifest from a reading of the Jan- 
guage of the provisions, as well as the purpose of the act ex- 
pressed in the title. The act is entitled ‘“‘An act to provide 
for the retention of attached property pending a review on 
error of an order discharging the attachment.” The object 
named in the title is carried into the body of the statute. 
As was said by the present chief justice in his opinion in 
Adams County Bank v. Morgan, 26 Neb., 149, in consid-- 
ering section 236e of the Code, “this section applies alone 
to the retention of the lien of the attachment; that is, if the 
attaching creditor desires to retain his attachment lien upon 
the property attached until the ruling on the motion to dis- 
charge can be reviewed in the appellate court, he must, 
within such time as the court shall fix, not exceeding twenty 
days, give an undertaking to the adverse party, with ap- 
proved sureties, in double the appraised value of the prop- 
erty, conditioned,” etc. It cannot be doubted that the sole 
purpose the legislature had in adopting the section under 
consideration was to provide for preserving the lien of the 
attachment pending the review of the order dissolving the 
_ attachment in the appellate court. The act confers no au- 
thority, nor does it attempt so to do, to prosecute error 
from the ruling of the court in sustaining or vacating an 
order of attachment. Such power already existed at the 
time the section became a law. The discharging of an at- 
tachment is a final order, and is reviewable under sections 
581 and 582 of the Code. (Turpin v. Coates, 12 Neb., 321.) 
Even though it should he held that section 236e confers 
the right to review the ruling on a motion discharging an 
attachment and to the evidence upon which the decision is 
based, the section has no application to the case at bar, since 
the county court did not dissolve the attachment, but sus- 
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tained the writ. By no process of reasoning can it be held 
that the section authorizes a county judge to sign a bill of 
exceptions where the attachment is upheld. The section 
applies alone to cases in which the attachment is discharged. 

Mention has been made of the writ of certiorari, and it 
is claimed that under such a writ a party at common law 
was entitled to bring up for review both the evidence upon 
which the inferior tribunal acted and the question of juris- 
diction. We concede that section 599 of the Code confers 
upon courts the same power to compel the proceedings of 
an inferior tribunal to be brought up for review as existed 
at common law, and that by section 901 of the Code the 
common law remedies are continued in force in this state, 
where the Code has failed to provide a remedy. But we 
are unwilling to admit that as a general rule a court upon 
a common law writ of certiorari will examine the evidence 
for the purpose of determining whether it sustains the 
judgment sought to be reviewed. It is my understanding 
that the office of a common law certiorari is only to bring 
up for review the question of jurisdiction or power, aud 
errors on the face of the record, and that the reviewing 
court will not inquire whether the decision of the inferior 
tribunal was right upon the merits. (Corrie v. Corrie, 42 
Mich., 509; Hyslop v. Finch, 99 Ill., 171; Rawson v. 
McElvaine, 49 Mich., 194; Central P. R. Co. v. Placer 
County, 43 Cal., 365; He parte Nightingale, 11 Pick. 
[Mass.], 168; McAllilley v. Horton, 75 Ala., 491; Rayner 
v. State, 52 Md., 368; Lapan v. Commissioners of Cum- 
berland County, 65 Me., 160; De Rochebrune v. South- 
eimer, 12 Minn., 78; Conover v. Davis,- N. J. Law, 
112; In re Kensington & Oxford Turnpike Co., 97 
Pa. St., 260.) There is considerable conflict in the au- 
thorities upon the question, but we think the rule just 
stated is the scope of certiorari as applied to judgments of 
justice courts, and other similar tribunals. (Jvcderick v. 


Clark, 5 Wis., 191; Baizer v. Lasch, 28 Wis., 268; Smith 
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v. Bahr, 62 Wis., 244; Owens v. Stale, 27 Wis., 456; 
State v. Huck, 29 Wis., 202; Paulsen v. Ingersoll, 62 
Wis., 312; Callon v. Sternberg, 38 Wis., 589; Milwaukee 
Tron Co. v. Schubel, 29 Wis., 444; Driscoll v. Smith, 17 N. 
W. Rep. [Wis.], 876; Tiedt v. Curstensen, 61 Ia., 334; 
‘Healy v. Kneeland, 48 Wis., 497 ; Schall v. Bly, 43 Mich., 
401; Career v. Chapell, 37 N. W. Rep. [Mich.], 879.) 

In State v. Huck, supra, a justice of the peace, under a 
writ of certiorari, certified up all the evidence, as well as 
the record, to the circuit court, where the judgment of the 
justice was reversed as being against the evidence. On 
error to the supreme court the judgment of the circuit 
court was reversed, and that of the justice affirmed; the 
court holding that.upon certiorari issued to a justice of the 
peace, only jurisdictional errors and defects disclosed by the 
record would be examined. 

In Carver v. Chapell, supra, plaintiff sued out an at- 
tachment. The writ was dissolved on motion of the de- 
fendant. The supreme court of Michigan held, on review 
of the case, that on certiorari it would not review the facts 
.or pass upon the weight of the testimony upon which the 
lower court based its ruling. 

In Milwaukee Iron Co. v. Schubel, supra, Cole, J., in 
speaking of certiorari, says: “In this state the common law 
writ has almost invariably been brought to review the pro- 
ceedings and judgments of justices of the peace; and this 
court has, with much uniformity, declined to consider upon 
such writ any but jurisdictional questions, or such ques- 
tions of law as might arise upon the docket entries of the 
justice. The court has refused to try the merits of the 
action by a common law writ, or to examine any alleged 
error of the justice in his rulings on the trial, or to consider 
any objection which involved an inquiry into the evidence. 
There was no way provided by which such decisions and 
rulings became a matter of record; and, besides, an ade- 
quate remedy was afforded for a review of these judicial 
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acts by means of the statutory writ of certiorari or by ap- 
peal.” 

It is perfectly plain that certiorari will not lie where the 
statute affords a remedy by error or appeal. The decision 
of a justice of the peace, or county court, in sustaining or 
dissolving an attachment can be reviewed by proceedings 
inerror. True, the ruling of said courts on a motion to 
discharge an attachment cannot be reviewed on the ground 
that the decision is against the weight of the evidence; but 
that is not the fault of the court, but of the law, in failing 
to provide for preserving the evidence by a bill of excep- 
tions. Osborne v. Canfield, 33 Neéb., 330, is overruled. 
In the case we are considering, the district court reversed 
the decision of the county court upon the ground that it 
was contrary to the evidence. As the bill of exceptions 
was without authority of law, the district court erred in not 
quashing the same. It follows that the judgment of the 
court below should be reversed, and that of the county 
court affirmed. 


REVERSED. 


Maxwe t, C. J., dissenting. 


This cause was submitted to the commission, and a decision 
of a majority of that body not conforming to the views of 
this court upon one point, it is necessary to state the law 
upon the subject, as I understand it. The action was 
brought by the plaintiff against the defendants in the 
county court by attachment. The defendants thereupon 
filed a motion to dissolve the attachment and supported the 
same by various affidavits. It was also claimed that the 
affidavit of one Croy, the agent of the plaintiff, was insuf- 
ficient and an amendment was permitted. On all these 
questions the opinion of the majority of the court, in my 
view, is right. The county court sustained the attachment. 
The cause was taken on error to the district court and a bill 
of exceptions, duly signed, containing the affidavits and 
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evidence submitted on a motion to dissolve the attachment. 
A motion was made in the district court to strike the bill 
of exceptions from thie files because there was no authority 
of law for the granting of the same. The motion was 
overruled, and the attachment was sustained. The ruling of 
the court is the principal question involved. 
Section 236¢ of the Code provides: “That when an 
order discharging an order of attachment is made, and any 
party affected thereby shall except thereto, the court, or 
judge, shall fix the number of days, not to exceed twenty, 
in which such party may file his petition in error, during 
which time the property attached shall be held by the 
sheriff or other officer, during which period the petition in 
error shall be filed, and the party filing the same shall give 
an undertaking to the adverse party, with surety or sure- 
ties, to be approved by the court, in double the amount of 
the appraised value of the property attached, conditioned 
to pay said adverse party all damages sustained by such 
party in consequence of the filing of said petition in error in 
the event that such order of attachment shall be discharged 
by the court, in which said petition in error shall be filed, 
as having been unlawfully obtained.” This provision of 
the Code was adopted in 1873, and applies to all cases of 
attachment where an order is made discharging the same. 
Now is it possible that in a certain case the attaching cred- 
itor may, when the attachment is discharged, have the evi- 
dence on which he predicates his right preserved in a bill 
of exceptions and in a similar case in another court would 
be denied that privilege? It is true in an early day in the 
judicial history of the state this conrt held that a bill of ex- 
ceptions could not be taken from the ruling of a justice of 
the peace in cases not tried by a jury. (Zaylor v. Tilden, 3 
Neb., 339; Kellogg v. Huntington, 4 Neb., 96.) Those de- 
cisions have been adhered to and are the law of this state. 
These cases rest to some extent upon the ground that an 
adequate remedy is given by appeal. They refer to causes 
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tried before a justice of the peace upon the merits. In 
my view, they do not refer to special proceedings, as by 
attachment. In such case the only mode of review pro- 
vided in the Code is on error. This is expressly provided 
for; but how can the case be reviewed unless the evidence 
upon which it was heard in the trial court is carried up to 
the reviewing court? The authority to review the action 
of the trial court carries with it the right to have all the 
testimony before the reviewing court. Otherwise, the right 
of review would be a vain proceeding, a delusion, and 
mockery of justice. As.I understand the rule, statutes are, 
if possible, to be so construed as to give them force and 
effect, and not to annul their operation. 

Section 16, chapter 20, Compiled Statutes, provides: 
“Orders for arrest and for attachments of property may 
issue in actions brought under this chapter, but when the de- 
mand in such action exeeeds the jurisdiction of a justice of 
the peace, the proceedings upon such orders shall be the 
same, as near as may be, as in actions brought in the dis- 
trict court. The return day of such orders shall, when issued 
at the commencement of the action, be the same as that of 
the summons; when issued afterwards, they shall be made 
returnable forthwith.” In the case at bar the amount in- 
volved amounts to nearly $900, and the statute declares 
that where the amount exceeds $200 ‘‘ the proceedings upon 
such orders shall be the same, as near as may be, as in ac- 
tions brought in the district court.” What orders? All 
orders for arrest or attachments. Now by what authority 
does the court limit the word “ proceedings”? All pro- 
ceedings relating to the attachment, as I understand the 
meaning, include all that is done in relation to the same in 
the county court. If the case was tried in the district 
eourt, the preparation and signing of a bill of exceptions 
would be a part of the proceedings in that court. Is not 
the same true where the action is brought in the eounty 
court, where the amount involved exceeds $200? I be- 
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lieve the construction placed upon this language is forced 
and unnatural, and not only works injustice in the case at 
bar, but is calculated to do injustice. The precise question 
here involved was before this court in Osborne v. Canjield, 
38 Neb., 330; and it was held by a unanimous court that 
a county judge “may sign a bill of exceptions in any case 
where an attachment has been discharged by him.” That 
question was the principal one presented in that case, and 
the right was sustained, and the rule should be adhered to. 

But let us suppose that the Code provides no remedy. 
Then we have recourse to the remedies which existed under 
the former practice. Section 901 of the Code provides: ° 
“Rights of civil action given or secured by existing laws 
shall be prosecuted in the manner provided by this Code, 
except as provided in the following section. If a case 
ever arise in which an action for the enforcement or pro- 
tection of a right, or the redress or prevention of a wrong, 
cannot be had under this Code, the practice heretofore in 
use may be adopted so far as may be necessary to prevent 
a failure of justice.” Under the former practice a writ of 
certiorari would be issued to certify up the record where 
there was no remedy by appeal or writ of error. All at- 
tachment proceedings in this state are purely ‘statutory, . 
and if no other remedy exists, are reviewable by certiorari. 
(Hartshorn v. Wilson, 2 O., 28 ; Learned v. Duval, 3 Johns. 
Cas. [N. ¥.], 141; Dougan v. Arnold, 4 Dev. L. [N. Car.], 
99; Branson v. Shinn, 13 N. J. Law, 250; Wilson v. Ray, 
T. U. P. Charlt. [Ga.], 109 ; Fryer v. Blackmore, 1 Murph. 
[N. Car.], 94; 2 Spelling, Extraordinary Relief, sec. 1939.) 
Tt is very clear to my mind that the parties are entitled to 
have the record certified up, and that the judgment of the 
court below is right and should be affirmed, 
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721; Schars v. Barnd, 27 Neb., 94; Bartlett v. Cheese- 
brough, 32 Neb., 340. 


MAXWELL, C. J. 


On the 29th day of January, 1890, plaintiff in error, as 
constable, seized the property in controversy as that of W. 
C. Ryan, defendant in attachment, at the suits of Darrow 
& Logan, Schneider & Loomis, and J. T. Robinson Notion 
Company, under three orders of attachment; the demands 
of these plaintiffs, subsequently reduced to judgment, be- 
ing $99.25, $415.92, and $235.80, respectively. The day 
following the levy the defendant in error seized the prop- 
erty under an order of replevin issued from the district 
court of Douglas county, averring ownership by purchase 
from W.C. Ryan prior to the issuance of the attachments. 
The plaintiff in error justified under his orders of attach- 
ment and alleged that the purchase by R. E. Kuhn from 
W. C. Ryan was in fraud of the latter’s creditors, and 
upon this issue the case was tried and a verdict rendered in 
favor of Kuhn for the sum of $43.70. This sum the 
court required the plaintiff to remit, which was done, and 
judgment was entered in favor of Kuhn for five cents 
damages, 

The testimony shows that in 1883 Kuhn began the bank- 
ing business in Emerson, about eighty miles from Omaha, 
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removing to South Omaha in 1889. From 1884 or 1885 
he was acquainted with W. C. Ryan, who, until 1887 or 
1888 was a farmer living five or six miles from Emerson. 
In the latter part of 1887, or early part of 1888, Ryan 
moved to Emerson, and, in partnership with one Clark, 
opened a country store, Kuhn being banker of the firm. 
In the fall of 1888 Clark retired. Ryan continued the 
business, his father and one Berben indorsing his paper for 
goods bought and unpaid for to the amount of $3,000. In 
January, 1890, Ryan was insolvent, but continued to do 
business and purchased the goods in question on credit. 
The debt of Darrow & Logan was about due; that of 
J. T. Robinson Notion Company was overdue, while the 
Schneider & Loomis claim had not yet matured, January 
27,1890. Ryan owed, on January 27, 1890, for goods 
bought, $2,400, on paper indorsed by his father and another 
in October, 1888, $3,000; mortgage indebtedness, $3,200. 

In 1889 Kuhn started, in South Omaha, a grocery store. 
A few days prior to January 27, 1890, Ryan approached him 
with a proposition to sell his stock, and an inventory was 
made without closing business, and that seems to have been 
known only to the parties engaged. This inventory could 
not be produced at the trial. Ryan continued in posses- 
sion, selling goods as usual, until the close of business on 
the 27th, when he and Kuhn commenced packing, working 
all night, and for twenty-four consecutive hours, when the 
goods were shipped to South Omaha. Kuhn was to pay 
the cost price, less freight and a trifling reduction for dam- 
aged goods, for a stock adapted to a country trade, consist- 
ing of clothing, boots and shoes, hats and caps, dry goods, 
notions, hardware, groceries, etc. The amount of the stock 
is claimed to have been $4,500. The only reason assigned 
for the sale was the intention of Ryan to remove to the farm. 
The consideration paid was eight lots in Sioux City, Iowa, 
at $300 each, aggregating $2,400; a note executed by one 
Spiker to Kuhn, not due for fourteen months, $1,080; a 
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similar note executed by one Rhoady, $680, without security, 
and a note of one Rhoady not due for two or three years ; 
a note executed by one Beringhoff, $267. About $75 in- 
terest had accumulated on these notes. On the 27th Kuhn 
and Ryan went to Sioux City, where deeds to Mrs, Ryan 
were executed for the lots there, but were not delivered 
until the bill of sale for the stock was executed that even- 
ing. They did not start from Sioux City until 4 P. M., 
but between 7 and 8 P. M. of that day a messenger filed 
with the recording officer at Ponca, eighteen miles distant, 
a bill of sale of the stock, and a deed to Ryan’s father for 
a half section of land.. This messenger was Kuhn’s, who 
was then in possession of the stock. 

The defendants offered in testimony a duly certified copy 
of a warranty deed executed by Kuhn and wife to Mrs. M. 
A. Ryan on the 11th day of January, 1890, and filed for 
record on the 27th day of January, 1890, at 7 o’clock P. M. 

It certainly was relevant and material to inquire into the 
dealings between Kuhn and Ryan, and Ryan’s wife, at or 
near the time when the testimony disclosed that Ryan was 
making a disposition of his property, and manifestly mak- 
ing a disposition of his property to his wife. The court, 
however, excluded this upon the theory that it had been 
executed, as appeared upon the face of it, some sixteen days. 
prior to the conveyance to Kuhn. In this the court cle :rly 
erred. Ina transaction of this kind all the facts relating 
to the transfer of the property, the consideration therefor 
and by whom paid, the manner of payment and to whom 
the transfer was made, may be proved to enable the jary to 
determine the true nature of the transaction. 

In view of the muny assignments of error it would con- 
sume too much space to particularize the specific errors. 
The court seems to have restricted the examination to too- 
narrow limits, and again in the instructions to have re- 
stricted the inquiry as to the good faith of the transaction. 
The undisputed testimony shows that Kuhn had sufticient. 
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notice that the goods were not paid for to put him upon 
inquiry, yet he aided in putting the property of Ryan in a 
position, the inevitable effect of which was, to hinder and 
delay, if not defraud creditors of Ryan. This he cannot 
do and be treated as a bona fide purchaser. 

In Beels v. Flynn, 28 Neb., 575, it was held: “A pur- 
chaser of an entire stock of goods, all the property of the 
debtor, cannot close his eyes to the circumstances under 
which he purchases the stock and the probable effect the 
meaus of payment (in this case mostly a note of the pur- 
chaser) will have upon creditors of the seller in hindering, 
delaying, or defrauding them of the payment of their 
claims.” What is said in that case is applicable in this, 
and all the facts and circumstances should be submitted to. 
the jury, which they were not, either by the proof or the 
instructions. The judgment is therefore reversed and the. . 
cause remanded for further proceedings. 


REVERSED AND REMANDED. 


CHARLES C. RitrennovseE Vv. C. B. BicELow ET AL. 
FILED JANUARY 2, 1894. No. 6477. 


Cities of the First Class: Townsuir BoaRps: TAXATION 
In cities which contain 10,000 inhabitants the taxes must be 
equalized by the town board, and the appointment of a clerk of 
such board is not illegal and unauthorized.* 


ORIGINAL application for injunction to restrain the col- 
lection of taxes. 


Tibbets, Morey & Ferris, for plaintiff, cited: South Platte 
Land Co. v. Buffalo County, 7 Neb., 257; Burlington & 


Overruled. See following case, 38 Neb., 547. 
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M. R. R. Co. v. Cass County, 16 Neb., 138; Touzalin v. 
City of Omaha, 25 Neb., 817; Earl v. Duras, 13 Neb., 
234; Sutherland, Statutory Construction, secs. 235, 237, 
238. 


George H. Hastings, Attorney General, B. F. Smith, and 
W. P. McCreary, contra, cited: McGee v. State, 32 Neb., 149. 


MaxweE Lt, C. J. 


This is an action brought by the plaintiff against the de- 
fendants to restrain the enforcement of a tax alleged to be 
void. Hastings is a city which, according to the last cen- 
sus, contained more than 10,000 inhabitants. The county 
of Adams is under township organization, and Hastings 
constitutes a township. On the 12th of July, 1893, the 
. township board of Hastings appointed a clerk and treas- 
urer, and taxes were thereupon levied on the property of 
the city to pay for the services of said officers, and these are 
the illegal taxes complained of. 

Section 4, article 4, chapter 18, Compiled Statutes of 
1893, provides: “ That in wards of cities of the first and 
second class, whose limits are co-extensive with precincts, 
the electors thereof shall only choose supervisors, assessors, 
and judges and clerks of election.” Section 5 of the same 
chapter provides: ‘No city of over 6,000 inhabitants 
shall be included within the corporate limits of any township, 
but the territory occupied by such city of over 6,000 inhab- 
itants shall constitute a town by the name of such city for the 
purpose of town meetings and organization as hereinafter 
provided.” Section 42 of the same is as follows: “Assist- 
ant supervisors, and supervisors elected in the cities of the 
first and second class, shall have no power or duties as town 
officers, but shall be members of the county board of their 
respective counties, and shall have and enjoy the same 
powers and rights as other members.” Section 62 pro- 
vides: ‘ Nove of the provisions of this act in regard to 
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meeting of electors of their respective towns and their 
powers shall apply to towns whose limits are co-extensive 
with cities of the first and second class, but such cities and 
the inhabitants thereof shall continue to be governed by the 
laws specially applicable thereto, with such power only as 
conferred by law or election in the choosing of supervisors, 
assessors, judges and clerks of election, and other county 
officers.” , 

Section 62, article 1, chapter 18, is as follows: “The 
county boards of the several counties in this state that 
may adopt township organization shall be composed of the 
supervisors of the organized townships thereof, and the 
supervisors from the cities of the first and second class and 
villages; such supervisors shall hold two regular meetings 
in each year at the county seat in their respective counties, 
for the transaction of general business as a board of super- 
visors. ‘They may hold special meetings at such times as 
they may find convenient, and shall have power to adjourn 
from time to time as they may deem necessary. They may 
also hold such other meetings as are by law ‘provided.” 

In 1891 the legislature amended the general election law 
by providing that “in counties under township organization 
one town clerk, one town treasurer, three judges and two 
clerks of election, one assessor, and one overseer of highways 
in each road district shall be elected annually thereafter ; and 
two justices of the peace and two constables shall be elected at 
said election and every second year thereafter, except as here- 
after in this section provided ; andatsaid election one super- 
visor shall be elected in each township,” etc. ‘In each city 
and village having 1,000 inhabitants or over, one supervisor 
for each 4,000 inhabitants therein, one asssesor, three 
judges and two clerks of election.” 

Section 148, article 1, chapter 14, Compiled Statutes, 
provides: “That in all cities of the second class in the 
state in counties under township organization and in coun- 
ties that may come under such organization, the city coun- 

39 
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cil and supervisors of such cities shall constitute a board 
of equalization for such city, whose duty it shall be to meet 
and equalize the assessments of such city at the same time 
and in the same manner as now provided by law for town- 
ships in counties under township organization.” 

Section 62, chapter 77, is as follows: “ In counties under 
township organization the assessor, with his assessment book 
and the schedules and statements of property by him as- 
sessed, together with the town board, shall meet on the first 
Monday of June, for the purpose of reviewing the assess- 
ment of property of said town. And on the application of 
any person considering himself aggrieved, or who shall 
complain that the property of another is assessed too low, 
they shall review the assessment and correct the same as 
shall appear to them just. No complaint that another is 
assessed too low shall be acted upon until the person so 
assessed, or his agent, shall be notified of such complaint, is 
a resident of the county.” There is also a provision “ that 
in each town the supervisor, town clerk, and justices of 
the peace of the town shall constitute the town board.” It 
will thus be seen that there is no special provision for 
equalizing assessments in cities of the first class, which 
Hastings is. Section 62, chapter 77, therefore provides the 
only mode for equalizing taxes in cities of the first class 
having 10,000 inhabitants. The plaintiff, therefore, is not 
entitled to any relief, so far as the action relates to the 
clerk, and the action is 


DISMISSED. 
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Cuarues C. RirrenHouse v. C. B. BigELow ET AL. 
FrLep APRIL 3, 1894. No. 6477. 


1, Cities of the First Class: TowNnsuip BoarD: Taxation. 
There is no authority of law for the election, appointment, or 
existence of a township board, nor for the election or appoint- 
ment of a township treasurer or township clerk in a township, 
when such township is a city of the first class having more than 
ten thousand and less than twenty-five thousand inhabitants. 


2, Rittenhouse v. Bigelow, 38 Neb., 543, overruled. 
REHEARING of preceding case, 38 Neb., 543. 


Ragay, C. 


This is a rehearing of Rittenhouse v. Bigelow, 38 Neb., 
548, an action brought originally in this court, and decided 
January 2,1894. The suit was brought to perpetually en- 
join the county clerk and county treasurer of Adams county 
from extending upon the public records and collecting cer- 
tain taxes levied by an alleged township board of Hast- 
ings township. Adams county is under township organi- 
zation; the city of Hastings is situate therein, and is a city 
having more than ten thousand and less than twenty-five 
thousand inhabitants, and such city constitutes Hastings 
township. 

The sole question presented by the record in this case 
is: Is there any authority of law for the existence of 
a township board in Hastings township? If no express 
statutory provisions existed affording a negative answer to 
the question, we are of opinion that the statutes govern- 
ing cities of the subclass to which the city of Hastings 
belongs, and article 4, chapter 18, Compiled Statues, 1893, 
the township organization act, would afford such a negative 
answer without a strained construction of such statutes by 
the courts. The object of township organization law is to 
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enable the people of every locality to make rules and reg- 
ulations for the government of affairs, local in their nature. 
These rules and regulatious, or by-laws, as they are some- 
times called, in townships are framed by the people in their 
collective capacity at meetings called for that purpose; 
while the rules and regulations, or ordinances, governing 
cities of the subclass to which the city of Hastings be- — 
longs are framed by delegates or councilmen chosen by the 
electors of such cities. In a township containing a few 
hundred inhabitants it is entirely practicable for the voters 
in their collective capacity to frame such by-laws as they 
may think will best regulate their local affairs; but this 
legislation by voters collectively would be wholly imprac- 
ticable in a city of ten thousand inhabitants. 

But we do not have to depend upon a construction of the 
statutes aforesaid for an answer to the question raised by 
this record. By section 4, article 4, of said chapter 18 it 
is provided that the electors in wards of cities of the first 
and second class, whose limits are co-extensive with a pre- 
cinct, shall only choose supervisors, assessors, and judges 
and clerks of election. By section 5 of said article and 
chapter it is provided that uo city of over six thousand in- 
habitants shall be included within the corporate limits of 
any township, but that the territory embraced within said 
eity shall constitute a township by the uame of said city. 
By section 42 of said article and chapter it is provided 
that the supervisors elected in cities of the first class shall 
have no power or duties as township officers, but shall be 
members of the board of supervisors of the county ; and 
by section 62 of said article and chapter it is declared that 
none of the provisions of the act in regard to the meeting 
of electors of the various townships shall apply to town- 
ships whose limits are co-extensive with cities of the first 
and second class; but that such cities and inhabitants 
thereof shall continue to be governed by the laws specially 
applicable thereto; reserving, however, to such cities the 
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power of choosing supervisors, assessors, judges and clerks 
of election, and other county officers. These sections of 
this township law need no construction. They speak for 
themselves; and it is perfectly clear that the legislature 
never intended that the municipal or local affairs of a city 
of the subclass to which Hastings belongs, though made 
a township, should be conducted by a township board. It 
is true that the act speaks of cities of the first and second 
class, and the city of Hastings is a city of the first class 
having more than ten thousand inhabitants and less than 
twenty-five thousand inhabitants; but the city of Hastings 
did not cease to be a city of the first class because sub- 
classed as one having more than ten thousand inhabitants. 
There is no authority of law for the election, appointment, 
or existence of a township board as such, nor for the elec- 
tion or appointment of a township treasurer or township 
clerk in a township, when such township is a city of the 
first class having more than ten thousand and less than 
twenty-five thousand inhabitants. It follows that the levy 
of taxes made by the township board of Hastings township 
is void. The former opinion of this court is reversed, and a 
decree will be entered perpetually enjoining the county clerk 
and county treasurer of Adams county from extending upon 
the books of their office and collecting any of the taxes 
sought to be levied by the said alleged township board 
of Hastings township, 


DECREE ACCORDINGLY. 


Post, J., not sitting. 
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Bretra Svanson v. City or OMAHA, 
FILED JANUARY 2, 1894. No. 5387. 


Municipal Corporations: DamaGcEs By CHANGING GRADE OF 
Street. After the grade of a street had been established a lot- 
owner adapted his building on his lot to conform to the grade, 
Afterwards a new grade was established, by reason of which the 
front of his building was left more than fifteen feet above the 
street, Held, That a clear preponderance of the evidence showed 
that the damages to the property greatly exceeded the special 
benefits. : 


Error from the district court of Douglas county. Tried 
below before FERauson, J. 


B, G@. Burbank, for plaintiff in error. 
W. J. Connell and FE. J. Cornish, contra, 


Maxwett, C. J. 


The plaintiff in June, 1890, was the owner of the south 
half of lot 15, in block 8, in Kountz & Ruth’s addition to 
Omaha, and had erected thereon a large wooden building, 
nearly two stories in height, with a brick basement. It 
appears from the evidence that the grade was established 
in 1883 and a change made in 1887, and she built a base- 
ment wall under the house to adapt it to the change of 
grade of 1887; and the front of the house seems to have 
been but two or three feet above the level of the street. In 
June, 1890, a new grade was established, by which the 
street in front of the house was cut down fifteen and one- 
half feet. The persons appointed to appraise the damages 
allowed the plaintiff nothing, and on appeal to the district 
court the award was affirmed. 

On the trial of the cause David Smeaton testified that 
the property, before the change of grade, was worth $4,500, 
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and from $3,000 to $3,200 afterwards, Anthony Johnson 
testified to substantially the same facts. EE. F. Seaver tes- 
tified that the property was worth about $4,150 before the 
grading and about $2,900 afterwards. Mark A. Upton 
placed the value before the grading at $4,500, and after 
the grading at about $3,000. Otto Johnson testified that 
the property was worth before the grading about $4,500, 
and after such grading about $3,000. These men are 
shown to have been well acquainted with the value of real 
estate in Omaha at the time stated. The defendant called 
three witnesses, two of whom were in its employment, one 
apparently being a professional appraiser, if not a profes- 
sional witness, who testified, in substance, that the special 
benefits were about equal to the damages. When required 
to particularize as to the benefits they failed to show special 
benefits that were of any great value. None of these wit- 
nesses testified to facts that showed that the property would 
be worth more after the grading, and the lot and building 
‘lowered to grade, than it would be before the change of 
grade. This would seem to be the test. Is the property, 
taken as a whole, deducting the cost of lowering the build- 
ings, diminished in value by the improvement? If it is, 
the owner should be compensated for the diminution in 
value. 

It is very desirable and commendable even for a city, 
within reasonable limits, to improve its streets, but it is of 
equal importance to protect the rights of its citizens. When 
a grade is established, a lot owner on such street may justly 
assume that it was made in good faith, and may build ac- 
cording to grade or raise or lower his buildings to conform 
to the grade. If the grade is thereafter changed so that his 
buildings are left on top of a high bank, it would seem but 
justice that he should be paid for lowering the same to the 
second grade, unless the special benefits are clear and man- 
ifest and fully equal the damages. If damages for a ma- 
terial change of grade made from time to time can be paid 
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for in alleged benefits, it is possible to bankrupt persons of. 
moderate means or greatly injure their financial ability, 
and they may be required, at the whim or caprice of a mu- 
nicipal council, to raise or lower their buildings to conform 
to changes which are often unnecessary. The true policy 
of every municipality and community is to deal justly with 
all property owners within its boundaries. If the public 
require the use of private property, or that it shall be dam- 
agéd for public use, why should not the party who requires 
this sacrifice for its own benefit bear the burden and pay 
for the injury? This might impose a slight burden on all 
the tax-payers, but would be more than compensated by the 
assurance to every property owner that if his property was 
taken or injured for public use he would be duly compen- 
sated for the injury. In the case at bar the proof clearly 
shows that the plaintiff has been greatly injured in excess 
of the special benefits shown by the proof. The verdict, 
therefore, does not respond to the evidence, and the judg- 
ment is reversed and the cause remanded for further pro-~ 
ceedings. 
REVERSED AND REMANDED. 


‘ 
SaraH N. Sranwoop vy. City or OMAHA. 


FILED JANUARY 2, 1894. No. 5639. 


On an appeal from an award of damages for the construction 
of a viaduct it appeared from the proof that the damages were 
grossly inadequate. The verdict and judgment, therefore, are set 
aside and the cause remanded for farther proceedings. 


Error from the district court of Douglas county. Tried 
below before Davis, J. 


Charles B. Keller, for plaintiff in error. 
W. J. Connell and FE. J. Cornish, contra. 
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MaxweELt, C. J. 


This is a petition in error to review the judgment of the 
district court of Douglas county on an award of damages 
to the plaintiff for injuries to lot 4, block 204, in the 
city of Omaha, by the erection of the viaduct on Tenth 
street in said city. The lot in question has a frontage on 
Tenth street of 132 feet, and on Leavenworth street of 
sixty-six feet. The viaduct at the point indicated is about 
thirty feet above the street. The verdict below was $500, 
in favor of the plaintiff. 

The principal objection is that the verdict is against the 
weight of evidence, the amount of the award being greatly 
beneath the damages proved. W. V. Morse, a witness 
in the case, placed the value of the lot before the construc- 
tion of the viaduct, in round numbers, at $59,000, and af- 

-terwards $31,000. J. B. Carmichael at $49,000 before 
and $24,000 afterwards. George C. Ames placed the 
value before at $46,000, and afterwards at $23,000. Lewis 
S. Reed placed the value before at $39,000, and after such 
construction at $26,000. George Hobbie placed the value 
before at $66,000, and after the erection at $33,000. John 
T. Dillon placed the value before at $52,000, and after the 
erection at $26,000. These witnesses are shown to be well 
acquainted with the value of real estate in Omaha, and in 
that particular part of the city, and we do not think this 
testimony is overcome by that on behalf of the city. But 
the testimony as to the rental of the buildings is much 
stronger in favor of the plaintiff. Before the erection of 
the viaduct the plaintiff received as rental for the ground 
alone the sum of $1,200, the taxes being paid by the lessee, 
and the lessee sublet the premises for nearly or quite twice 
that sum; but after the erection of the viaduct the rents 
were greatly reduced, more than one-half, and it was diffi- 
cult to find paying tenants even at the reduced rate. These 
facts show that the property has been greatly injured for 
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either sale or lease, and that $500 is a grossly inadequate 
sum for the damages sustained. The judgment is therefore 
reversed and the cause remanded for further proceedings. 


REVERSED AND REMANDED. 


Dover Country v. CHARLES KEMNITZ,. 
FILED JANUARY 2, 1894, No. 4391. 


Bastardy: Bonp For SuPPorT OF CHILD: JUDGMENT. When 
for the deceased mother of a bastard child the proper county 
has been substituted as complainant in proceedings under chap- 
ter 37, Compiled Statutes, the judgment and order of the court, 
upon a verdict of guilty, should require defendant to ‘‘ give se- 
cnrity to save the county harmless from any expense which may 
be incurred in the support of said child.’’ : 


REHEARING of case reported in 32 Neb., 238. 


C. Hollenbeck and George L. Loomis, for plaintiff in 
error. 


Frick & Dolezal, contra. 


MaxweE t, C. J. 


Thisaction was brought by Lena Martin against Kemnitz 
as the father of her bastard child. The mother died while 
the action was pending, and the county of Dodge was sub- 
stituted as plaintiff on the trial. The defendant was found 
guilty. -Upon error proceedings in this court this judg- 
ment was affirmed (32 Neb., 238). A motion fora rehear- 
ing was afterwards sustained, and there is upon such 
rehearing presented but one question for consideration, and 
that is the sufficiency of the bond required by the judg- 
ment of the district court. The condition of the bond 
prescribed was that the defendant “will save the county of 
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Dodge free from all expense on account of the support of 
said bastard child.” Coss, J., delivering the opinion of 
this court on a former review of this case (28 Neb., 224), 
said that though the action had been revived in the name 
of Dodge county, every proceeding should be governed, 
so far as is required, by the same provisions and rules of 
law as though it had never abated. 

Section 6, chapter 37, Compiled Statutes, provides “that 
in case the jury find the defendant guilty, or such accused 
person before the trial shall confess in court that the ac- 
cusation is true, he shall be adjudged the reputed father 
of said child, and shall stand charged with the maintenance 
thereof in such a sum or sums as the court may order and 
direct, with payments of costs of prosecution, and the court 
shall require the reputed father to give security to perform ~ 
the aforesaid order, and in case the said reputed father shall 
neglect or refuse to give security as aforesaid, and pay the 
costs of prosecution, he shall be committed to the jail of 
the county, to remain until he shall comply with the order 
of the court.” Section 2 of the same chapter provides 
“that, when any woman has a bastard child and neglects 
to bring a suit for its maintenance, or commences a suit and 
fails to prosecute to final judgment, the county commissioner, 
in any county interested in the support of any such bastard 
child, where sufficient security is not offered to save the 
county from expense, may bring a suit in behalf of the 
county against him who is accused of begetting such child, 
or may take up and prosecute a suit begun by the mother 
of the child.’ It will thus be seen that the county may 
prosecute “when sufficient security is not offered to save 
the couuty from expense.” If a sufficient bond is given 
to save the county from expense in caring for the child, the 
putative father will be entitled to his liberty. In the case 
at bar such bond seems to have been given. The judgment 
is therefore 


AFFIRMED. 
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Davin P. FarquHar ET AL. V. Lewis O. H1ippen. 
FILED JANUARY 2, 1894. No. 5644. 


1. Exemptions, The testimony sustains the claim of the debtor, 
that the property levied upon was exempt and not subject tosale 
upon execution. 


2. An inventory of all the property of a debtor, who describes his 
property in general terms as ‘‘ three barrels of liquor, saloon and 
fixtures, and cigars, and stock, consisting of bar, liquors, glass- 
ware, and mirror, at No. 220 South Thirteenth street, Omaha,’’ 
isnot void. Although informal, the court will look at the sub- 
stance, and hold it sufficient when it appears that all the property 
described was found at the place designated. 


Error from the district court of Douglas county. Tried 
below before Ferauson, J. 


Cornish & Robertson, for plaintiffs in error. 


E. W. Simeral and William Simeral, contra. 


MaxweELt, C. J. 


On March 11, 1890, defendant in error filed his petition 
claiming of plaintiffs in error damages in the sum of $350, 
and for his cause of action alleges that the plaintiff in error 
Farquhar was, at the time the defendant in error claimed to 
have been damaged, a constable in and for Douglas county, 
Nebraska, and that his co-plaintiffs in error were his bonds- 
men; that on the 24th day of February, 1890, an execu- 
tion was issued on a judgment obtained in the county court 
of Douglas county, in favor of Riley & Dillon and against 
defendant in error, for the sum of $300.92, and was placed 
in the hands of Constable Farquhar, who on said day 
levied the same upon three barrels of whiskey belonging to 
the defendant in error; that ov the 7th of March, and 
before the time of sale of said property under said execu- 
tion, the defendant in error made out and placed in the 
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hands of said officer Farquhar an affidavit of exemptions. 
The petition also alleges that said affidavit contained a list 
of all the personal property of which the defendant in error 
was possessed, and that he demanded of said officer that the 
three barrels of liquor be released as exempt. In addition 
to the above, the petition contains the following allegation: 

“5, Plaintiff further states to the court that said affi- 
davit of exemptions shows, and plaintiff alleges the fact 
to be, that he, long prior to said levy or the issuing of said 
execution, (had) given a mortgage for the sum of $2,000 
upon all the property set forth in said affidavit; * * * 
that notwithstanding said property was exempt by law in 
lieu of a homestead, said constable did, on the 8th day of 
March, 1890, sell said whiskey under said execution, to the 
damage of said plaintiff in the sum of $350.” 

In answering, the defendants Thomas and Brennan 
adopt the answer of the defendant Farquhar. The de- 
fendant Farquhar first denies each and every allegation 
contained in the ‘petition, except such as is specifically 
admitted in theanswer. It is admitted that Farquhar was 
a constable, as alleged, and that his co-plaintiffs in error 
were his bondsmen. It isalso admitted that an affidavit 
was filed with the officer by the defendant in error on the 
7th day of March,.1890, but denied that the same gave a 
list of all the personal property of which the defendant in 
error was at that time possessed, and that he demanded said 
three barrels of whiskey as exempt. The answer also con- 
tains the following: “Defendant states that on the 4th 
day of March, 1890, after levy was made as aforesaid, and 
prior to the sale of said property under said execution, 
* * * said plaintiff was the owner of seven barrels of 
whiskey, five thousand cigars (and other personal property 
described in the answer), * * * which property, ex- 
cept the three barrels of: whiskey levied upon by this defend- 
ant, was clear and free from all incumbrance and liens, 
and exceeded in value the sum of one thousand dollars; 
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that on the 4th day of March, 1890, prior to filing any af- 
fidavit with this defendant, and prior to giving any notice 
whatever to this defendant that he intended to claim his 
exemptions, said plaintiff fraudulently, for the purpose of 
cheating and defrauding his creditors, and especially the 
plaintiffs in execution, and for the purpose of hindering and 
delaying said plaintiffs in execution in the collection of 
their judgment, and for the purpose of placing his property 
subject to levy on execution out of his “hands, sold and 
transferred all of said above described property, except the 
three barrels of whiskey levied upon’ as aforesaid, by a 
chattel mortgage, and in other ways to this defendant un- 
known, and did not at any time between the time of the 
levy of the execution, to-wit, the 24th day of February, 
1890, and the sale of said property under the same, to-wit, 
the 8th day of March, 1890, point out, or offer to point 
out, property other than the three barrels of whiskey levied 
upon as aforesaid on which the defendant could levy exe-. 
cution; that by reason of the premises ‘the said plaintiff 
elected to choose, and did choose, said property disposed of 
as aforesaid as exempt in lieu of the three barrels of whis- 
key held by this defendant.” It is also denied that the 
property described in the petition was mortgaged prior to 
the date of the levy. 

The reply is a general denial of the new matter. 

On the trial of the cause a verdict was rendered in favor 
of the defendant in error for the sum of $272.90, after: 
which a motion for a new trial was overruled and judg- 
ment rendered on the verdict. 

The testimony shows that after the levy the debtor filed: 
an inventory of his property with the officer as follows: 

“Tn County Court of Douglas County. 
“RiLeY & DILLon \ 


Vv. 
L. O. HripBen. 
“Inventory of the whole of the personal property owned 
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by L. O. Hibben, of Omaha, Douglas county, Ne- 
braska. 
B -bbla cof Miqiotsicsusmccessesatysendeesioncveass w.. $270 00 
Necessary wearing apparel. 
Saloon and fixtures, and cigars, and stock, con- 

sisting of bar, liquors, glassware, and mirror, 

at No. 220 South 13th street, Omaha.......... 2,000 00 

“There is a mortgage upon the entire saloon for $2,- 
442.80, which covers the entire value thereof, given to 
Isaac Brown. 

“STATE OF NEBRASKA, \ a 

Dovetas County. , 

“TL. O. Hibben, being first duly sworn, deposes and says 
that he is a resident of the state of Nebraska, and the head 
of a family, and that I have neither houses, lands, nor tow 
lots subject to exemption as a homestead under the laws 
of this state, and that the above inventory contains a true 
and correct list of all the personal property owned by me. 

“ (Signed) L, O. HrpBen. 

“Subscribed in my presence and sworn to before me, this. 

7th day of March, 1890. 


“ (Signed) Wa. SIMERAL, 
“[sEaAL. ] Notary Public. 
“ Filed March 7, 1889. D. P. Farquiar, 


“Constable.” 

Thereupon an appraisement was made as follows: 

“An inventory and appraisement of the personal prop- 
erty of L. O. Hibben, made this 8th day of March, 1890,. 
by R. M. Patterson, J. E. Van Gilder, and W. C. Van 
Gilder, three disinterested freeholders, residents of Douglas 
county, Nebraska, being duly sworn by D. P. Farquhar, 
constable of said county. 

“Assessed value of the property as follows, to-wit : 

1 mirror and cupboard......ccce.secssescressenssseec cesses $150 
Glassware and silverware ......... Seesesesuasesensoconsscase 60 
B bbls, Liquor.......sssecsecseesesrvcescereereeccenestseesevsee 270 
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25 bottles Honor ssecessacatobisscsuyves chosccsesdoatens tends $25 
7 pictures........ guldWagee S caisties esa cessed esis viseidadolsinse sic co 18 
DQ small Mirrors........cececsccscscesssscecersecceescesssesocs 16 
1 ice box and contents .......sceccscscscesceescnseesecescens 18 
6 demijohns and contents ..........scsescssseseerersenseeees 20 
6 bottles of wine........ wenecues dowantsesieeeesteacersias sees 10 
1,200 Cigars...ccccsssocsccrececccenecssocesescccasscesssrecces 30 
Front bar and working board and attachments sarees 65 
Hot water urd.......cscecseeees Seceseitagetés iesivsws rast 5 
1 StOVE......ceceeeseeeee sueeee sSicee tease iearebeceeteeusnesesse 12 
G CUSPIdOTS ..ccccerssrescererserescecacocsssesecenes sceseoess — @ 
A CHAI S cccevceescecnasseciecdecseescecseceses dias dosusetectecods 2 
1 Junch counter and fixtures ........ccccscecesceeese recone 15 
1 gasoline stove, etc....... cence eeeenecesees tenseuee sesesseece 5 
1 ice box and contents .........ssccccceveescevceanececeeenes 10 
Bottles, barrels, etc.......ssseeees sbisieiedeotoes hs seoeeeess 5 

Total valuation .....scccesccesesserceeees seaawadetess $739 


“(Signed) R. M. Patrerson, 
“J. E. Van GILpeER, 
“WwW. C. Van GILDER, 
“Appraisers.” 
“SraTe oF NEBRASKA, 
Doveias County. \ss 
“T, D. P. Farquhar, constable of said county, do hereby 
certify that R. M. Patterson, J. E. Van Gilder, and W. C. 
Van Gilder, three freehold residents of said county were 
called by me to assess the value of said property, and ap- 
praise the same as above. 
“Given under my hand this 8th day of March, 1890. 


“ 


? 
“ Constable.” 


The testimony tends to show that there was a mortgage 
upon the saloon fixtures and contents for a large amount, 
and that this mortgage was executed and filed before the 
levy of the execution, and, in our view, the jury would be 
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warranted in finding that it was made in good faith to se- 
cure a valid debt. It is very evident, also, that the debtor 
had neither lands, town lots, nor houses, and that he was 
entitled to the benefit of the exemption of $500 in per- 
sonal property, to be selected by him in addition to the 
specific articles exempt. 

Technical objections are made to the form of the inven- 
tory. It is nota model by any means, but the officer seems ~ 
to have found and appraised the property, and we must 
consider the substance more than the form. Taking all 
the testimony, it is very clear that the property sold by the 
officer was exempt and that he is liable therefor. There is 
no material error in the record and the judgment is 


AFFIRMED. 


Epwarp McBrIEN ET AL. Vv. BEN RILEY ET AL, 
FILED JANUARY 2, 1894. No. 5455. 


1. A district court is without power to vacate or mod- 
ify its own judgments subsequent to the term at which 
they are entered, except for the grounds enumerated in section 
602 of the Code. ‘i 


2. Where an appeal is taken to the district court froma 
"judgment of a justice of the peace, the appellant is not required 
to give notice of the appeal to his adversary. 


3. When a defendant moves to vacate a judgment ren- 
dered against him by default, he must accompany his application 
with ap answer setting up @ meritorious defense to the action. 


- Error from the district court of Douglas county. Tried 
below before Ferauson, J. 


The opinion contains a statement of facts, 
40 
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Switzler & McIntosh, for plaintiffs in error: 


Judgments regularly entered become final at the end of 
the term. The court thereafter has no power to vacate the 
same except upon the grounds enumerated in section 602 
of the Code. (Freeman, Judgments [3d ed.], sec. 96; 
Carlow v. Aultman, 28 Neb., 672.) 

Upon appeal from a justice court the appellant is not 
obliged to notify the appellee. (Rich v. Stretch, 4 Neb., 
186.) 

In vacating the judgment entered by default it was 
necessary for the defendants at the time of their applica- 
tion to present an answer showing a good defense to the 
action. (Spencer v. Thistle, 13 Neb., 227; Fritz v. Gros- 
nicklaus, 20 Neb., 413; Mulhollan v. Scoggin, 8 Neb., 202; 
Hale v. Bender, 13 Neb., 66.) 

The defendants, in their application to have the judgment 
set aside, made no showing of diligence on their part, and 
assigned no good reason why they did not plead to the 
plaintiffs’ petition within the time prescribed by statute. 
Without a satisfactory showing in this behalf, it was error 
for the court to vacate said judgment. (Dixon County v. 
Gantt, 30 Neb., 885; Burke v. Pepper, 29 Neb., 320; 
Mujihollan v. Scoggin, 8 Neb., 202.) 


Mahoney, Minahan & Smyth, contra. 


Norval, J. 


This is a proceeding in error to review an order made by 
the court below vacating and setting aside a judgment by 
default rendered against defendants in error. The action 
originated before a justice of the peace. From a judgment 
iu favor of defendants plaintiffs appealed to the district 
court, filing their petition therein on the 8th day of August, 
1890. Afterwards, at the September, 1890, term of said 
court, to-wit, on the 27th day of December, no answer 
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having been filed, a judgment by default was rendered 
against defendants for the sum of $209.20. Subsequently, 
at the May, 1891, term of said court, and on the 15th day 
of July, defendants filed a motion to vacate the judgment, 
alleging the following grounds: 

1. Irregularity in obtaining the judgment. 

2. That said defendants never had any notice of the ap- 
plication of plaintiffs for a default and judgment in said 
cause. 

3. That plaintiffs (sic) have a good defense to the amount 
of said action. ; 

The motion was supported by the affidavit of the de- 
fendant, which stated, in substance, that prior to July 11, 
1891, neither of the defendants had any notice said cause 
had been appealed, or that any proceedings would be, or 
had been, taken in the district court in said action; that de- 
fendants have a good defense to the suit; that John Riley 
never had any dealings or transactions with plaintiffs; and 
that Ben Riley is indebted to plaintiffs upon their first 
cause of action, but denies any liability upon the second 
cause of action set out in the petition. On the 22d day of 
July, 1891, the court sustained the motion, vacated the 
judgment, and gave defendants ten days in which to an- 
swer, to which order and ruling plaintiffs took an excep- 
tion. 

It will be noticed that the order vacating the judgment, 
of which complaint is now made, was entered at a term sub- 
sequent to the one at which the judgment was pronounced. 
This court held in Carlow v, Aultman, 28 Neb., 672, that 
a district court has no power to vacate or modify its own 
judgments after the term at which they are entered, except 
for the grounds mentioned in section 602 of the Code; 
and there can be no doubt of the soundness of the rule 
there announced. The third ground for setting aside a 
judgment after the term, enumerated in said section, is “ mis- 
take, neglect, or omission of the clerk, or irregularity in 
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obtaining a judgment.” It is obvious that defendants 
were not entitled to relief under said section. No mistake, 
neglect, or omission of the clerk of the district court is al- 
leged. There was no irregularity in procuring the judg- 
ment. True, the defendants were not notified that plaintiffs 
had taken an appeal from the judgment of the justice to 
the district court. The statute does not require that an 
appellant shall give notice of appeal to his adversary. 
None was therefore required to confer jurisdiction upon the 
appellate court. (State Bank of Nebraska v. Green, 8 Neb., 
297; Schuyler v. Hanna, 28 Neb., 601.) There is no stat- 
utory provision requiring a plaintiff to give notice of an ap- 
plication for a default and judgment. The defendants were 
bound to take notice of all proceedings in the case after the 
appeal was docketed in the district court. Default was not 
entered until long after the statutory time for filing an 
answer had elapsed. Defendants being in default of an 
answer, judgment was properly rendered against them. 
Again, the defendants failed to accompany their motion to 
vacate the judgment with an answer. This was necessary. 
(Spencer v. Thistle, 13 Neb., 227.) The order of the dis- 
trict court is 


REVERSED. 


Henry LeEvI er au. v. Davip FRED. 
FILED JANUARY 2, 1894. No. 5057, 


1. Appeal: Issuzs IN APPELLATE CouRT. It is a well settled rule 
in this state that an appeal to the district court mast be tried 
on the same issues as in the court from which the appeal was 
taken. 


2. Exception to Pleading Raising New Issue on Ap- 
peal: WaIver: Review. An objection that a petition filed 
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in the district court introduced a new cause of action will not 
be considered by this court, where it appears that no objection 
was made or exception taken on that ground until after the trial 
‘in the lower court, 


3. Appeal: PLEADING. While on appeal to the district court the 
plaintiff must prosecute the same cause of action as in the court 
of original jurisdiction, yet, in drafting his petition, he is not 
confined to the allegations contained in his pleading in the court 
below, so long as the identity of the original cause of action is 
preserved. 


4. Failure to Except to Instructions: Revizw. Instructions 
will not be reviewed by this court where no exceptions were 
taken by the party complaining at the time the charge was read 
to the jury. 


Error from the district court of Douglas county. Tried 
below before IRVINE, J. 


Charles Offutt, for plaintiffs in error: 


On appeal to the district court from a lower one, the 
cause must be tried de novo, with the issues precisely the 
same as at the trial below. (O'Leary v. Iskey, 12 Neb., 136; 
Baier v. Humpall, 16 Neb., 127; Union P. R. Co. v. Ogilvy, 
18 Neb., 638; Fuller v. Schroeder, 20 Neb., 631; Bishop 
v, Stevens, 31 Neb., 786.) 


Slabaugh, Lane & Rush, contra, 


Norval, J. 


This was an action for damages for breach of contract 
brought by David Fred against Henry Levy and Davis 
Skolinkowski before a justice of the peace. From a judg- 
ment in plaintiff’s favor -the defendants appealed to the 
district court, where Fred obtained a judgment against the 
defendant Skolinkowski. 

After the selection of the jury in the district court plaint- 
iff was permitted to file an amended petition, and this rul- 
ing of the court is assigned as error. It is insisted by 
counsel for plaintiffs in error that the amended petition in- 
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troduced a new and different cause of action from that tried 
in the justice court. The principle has been frequently 
stated in the decisions of this court that a party has a right 
to have the action tried on the same issues as in the court 
from which the appeal was taken; but this is a right that can 
be waived. The objection, to be available, must be made 
at the proper time. The defendants below did not at the 
time state any ground of objection to the filing of an 
amended petition, but simply excepted to the ruling being 
made. It was in the motion for a new trial that complaint 
was first made that the issues had been changed. A party 
will not be permitted to wait until he ascertains that the 
verdict is against him, and then urge that the identity of 
the issues was not preserved on appeal. Fairness to the 
trial court, and the opposite party, requires that the objec- 
tion should be urged at the earliest opportunity. (O’ Leary 
v. Iskey, 12 Neb., 136; Sawyer v. Brown, 17 Neb., 171.) 

The rule which forbids new issues being raised in an 
appellate court has not been violated in this case. The 
cause of action set up in the amended petition is the same 
as declared on before the justice. It is true the facts are 
more fully stated in the amended petition than in the Dill 
of particulars, but the identity of the cause of action was 
preserved, This was all that was required. (Sells v. Hag- 
gard, 21 Neb., 357.) 

The original petition failed to state sufficient facts to en- 
title plaintiff to a judgment against Henry Levi. This 
defect was covered by proper allegations in the amended 
pleading. The only person affected by the amendment was 
Levi, and as the verdict was in his favor, no one was preju- 
diced by permitting an amendment to be made. 

Complaint is made that certain instructions were mis- 
leading and prejudicial to the rights of plaintiffs in error 
Objections to the charge of the court cannot be considered, 
for the reason no exceptions were taken by the party now 
complaining at the time the instructions were read to the 
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jury. The only exceptions in the court below to the charge 
were taken by defendant in error. 

There being no reversible error in the record, the judg- 
ment of the court below is 


AFFIRMED. 


Hower ui LUMBER ComPANY v. CAMPBELL & DEERSON. 
FILED JANUARY 2, 1894. No. 4805. 


1. It is the province of the jury to determine the credibility 
of witnesses and the weight which should be given their testi- 
mony. 


2. Credibility of Witnesses: Revizw. A jury is not required 
to decide a disputed proposition of fact merely by a countof wit- 
nesses, but.should determine which are the most worthy of 
credit; and, where the evidence is conflicting, a verdict based 
upon the testimony of the minority of the witnesses will not be 
disturbed by this court on error or appeal, unless it is manifestly 
wrong. 


3. Action on an Account: PAYMENT: INsTRUCTIONS. Held, 
That the instructions fairly submitted to the jury the disputed 
question of fact in the case. 


Error from the district court of Sarpy county. Tried 
below before CLARKSON, J. : 


Martin Langdon, for plaintiff in error. 
C. L. Hover, contra. 


Norvat, J. 


This suit was commenced in the county court by the 
Howell Lumber Company, a corporation, against Camp- 
bell & Deerson, on an account for lumber sold and delivered. 
From a verdict and judgment in favor of defendants 
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plaintiff appealed to the district court, where the defendants 
again obtained a verdict, and judgment was rendered 
thereon. 

It is undisputed that on and prior to December 30, 
1888, defendants were indebted to plaintiff in the sum of 
$647.82, for lumber purchased by the former of the latter. 
The defense in the court below, as well as here, was that 
the account had been settled by the defendants turning 
over to plaintiff farmers’ notes aggregating the sum of 
$650.06. Plaintiff admits receiving notes from defendants 
to said amount, but insists they were accepted merely as 
collateral security for the defendants’ indebtedness, and not 
in payment thereof. The testimony introduced upon the 
trial on behalf of plaintiff is to the effect that on the 30th 
day of December, 1888, James E. Campbell, one of the 
firm of Campbell & Deerson, for the purpose of securing 
an extension of the time of payment of the indebteduess, 
entered into an arrangement with Herbert N. Jewett, man- 
ager of the Howell Lumber Company, by which the de- 
fendants were to deliver to plaintiff, as collateral security, 
notes to the amount of $1,000; that the notes subsequently 
turned over by Campbell were received under said contract, 
aud that all sums collected on said notes have been placed 
to the credit of the defendants, reducing their indebtedness 
to the plaintiff to the sum of $415.97. The defendant 
Campbell, while upon the witness stand, denied in toto mak- 
ing any such arrangement, but on the other hand testified, 
positively and unequivocally, that the understanding be- 
tween him and Jewett was that he should pay the account 
with farmers’ paper, and in pursuance of such arrangement, 
and as soon as he procured the notes, they were delivered 
to the Howell Lumber Company, he taking receipts there- 
for. All of the receipts except one were in form like this: 

“Received of Campbell & Deerson, one hundred six and 
398; dollars, in notes, as follows, to-wit: *° * * 


“ (Signed) B. F. Taomas.” 
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One of the receipts specified that the note therein de- 
scribed was received as security on account. The notes 
were indorsed by Campbell & Deerson, either “ Protest 
and notice waived,” or “Protest waived.” The evidence 
would have justified the jury in returning a verdict for 
either party, depending upon which set of witnesses was 
believed. The conflicting testimony has been submitted to 
two different juries, and each time the verdict was for de- 
fendants. Under the circumstances we do not feel war- 
ranted in disturbing the verdict as being against the evi- 
dence, although the greater number of witnesses sustain the 
position of the plaintiff, and notwithstanding we might not 
have decided as did the jury had we been sitting in their 
places. Plaintiff is not without remedy. It has recourse 
against defendants by action upon their indorsements upon 
the notes. 

Complaint is made of certain instructions to the jury, 
given at the request of defendants, numbers 1 and 2 of 
which being as follows: 

“1. You are instructed that the credibility of the wit- 
nesses is a question exclusively for the jury; and the law 
is that where a number of witnesses testify directly opposite 
to each other, the jury are not bound to regard the weight 
of the evidence as evenly balanced. The jury have a right 
to determine from the appearance of the witnesses on the 
stand, their manner of testifying, their apparent candor and 
fairness, and from all the other surrounding circumstances 
appearing on the trial, which witnesses are more worthy 
of credit, and to give credit accordingly. 

“<2, You are instructed that the testimony of one credi- 
ble witness may be entitled to more weight than the testi- 
mony of many others, if, as to those witnesses, you have 
reason to believe, and do believe, from the evidence and 

all the facts before you, that such other witnesses have 
knowingly testified untruthfully, and are not corroborated 
by other credible witnesses, or by circumstances proven in 
the case.” 
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The foregoing are above criticism. They not only state 
the rule correctly, but are applicable to the testimony. The 
credibility of the witnesses was alone for the jury to de- 
termine, and the above instructions did not authorize the 
triers of fact to go outside of the record, as counsel for plaint- 
iff contends, to determine which witness should be believed 
and which disbelieved. The witnesses on one side had tes- 
tified to a state of facts entirely opposite to that related 
by those on the’ other side, and it is obvious that the jury 
could not, if they reached a conclusion at all, give all the 
witnesses equal credit. A greater number of persons had 
testified on the trial on behalf of one party than did on the 
other, and, in view of this fact, it was not improper to 
charge the jury as to the rules for determining the weight 
to be given conflicting evidence, The jury was not obliged 
to decide the case by a count of witnesses. Defendants’ 
request stated the rule as to their liability upon their 
indorsements on the notes. It certainly could not have 
misled or confused the jury, especially when considered in 
connection with the fourth request to charge, which was 
given, and which reads as follows: 

“4, You are instructed that if you find from theevi- 
dence that the defendants delivered to the plaintiff, or its 
agents, promissory notes in the sum of six hundred fifty and 
28, dollars, indorsed ‘protest waived,’ and the plaintiff, or 
its agents, accepted the same in payment of the claim which 
the plaintiff had against the defendants, then your verdict 
should be for the defendants.” 

The issue in the case was whether or not the notes were 
accepted and received in payment of plaintiff’s demand, 
and the charge fairly submitted that question to the jury. 
By an instruction given by the court on its own motion 
the jury were told, in effect, that if the notes were given 
and received as collateral security, the plaintiff was entitled 
toa verdict. Plaintiff has no just ground for complaint 
of the charge. The judgment is 

AFFIRMFD, 
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Joun H. Harte, REcEIVER, APPELLEE, V. ABRAM CAS- 
TETTER ET AL, APPELLEES, IMPLEADED WITH 
CuarLes: A. HARVEY, APPELLANT. 


FILED JANUARY 2, 1894. No. 6166. - 


1. Motion to Dismiss Appeal: Norics. A motion filed in this 
court to dismiss an appeal, on the ground that the appellant 
has drawn from the clerk of the district court the money awarded 
him by the decree sought to be reviewed, will be heard, not- 
withstanding notice of said motion was not served on the oppo- 
site party until after the expiration of the time prescribed by 
the rules of this court for serving briefs in the case, when it 
appears appellee had no notice or knowledge of the facts upon 
which the motion was based before the briefs were due. 


2. . Rule 8 held not to apply to such a motion. 


3. Acceptance by Appellant of Benefits of Decree: Dis- 
MISSAL OF APPEAL. A party who, after appealing from a 
decree in his favor, voluntarily accepts the benefits, or receives 
the advantage, of the decree is thereby precluded from after- 
wards prosecuting his appeal. 


Morton to dismiss appeal from a decree of the district 
court of Washington county, and motion to strike the mo- 
tion to dismiss from the files. Heard below before Scort, 
J. Appeal dismissed. 


Switzler & McIntosh, for appellant. 


De France & Richardson, E. Wakeley, B. G. Burbank, 
Charles Offutt, IL. W. Osborn, W. E. David, W. C. Walton, 
J. W. West, John O. Yeiser, and Jesse T. Davis, for ap- 
pellees. 


Norval, J. 


On September 30, 1893, appellees filed in this court a 
motion to dismiss the appeal, on the ground that after the 
rendition of the decree sought to be reviewed the appellant 
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Charles A. Harvey received and accepted the benefits of said 
decree. Subsequently appellant filed a motion to strike from 
the files the motion to dismiss the appeal, alleging that said 
motion was not filed in this court until Saturday, the 30th 
day of September, 1893, and that notice of said motion 
was not served in time, either upon the appellant or his 
attorneys. : 

The cause was submitted upon the motions. We will 
first pass upon appellant’s motion to strike. 

It is insisted that the motion to dismiss the appeal comes 
too late, inasmuch as the same was not filed, nor was no- 
tice thereof served upon either the appellant, or his attor- 
ney, until after the time fixed by rule 9 of this court, for 
serving briefs in said cause, had expired. Appellant re- 
lies upon rule 8, which declares that “neither motions 
to dismiss, unless for the want of prosecution, nor to strike 
a bill of exceptions, will be heard, unless notice thereof 
shall be served upon the opposite party, or his attorney, 
or the attorney who tried the cause for him in the trial 
court, at or before the expiration of the time for serving 
briefs in the case.” While the language just quoted will 
justify the construction placed thereon by appellant, namely, 
that no motion to dismiss a cause out of this court, except 
for want of prosecution, will be entertained, where notice 
of such motion is not served prior to the expiration of 
the time specified in rule 9 for serving briefs, it was never 
contemplated that the rule should be held applicable to 
motions to dismiss, like the one in this case, based upon 
matters dehors the record, but rather to motions to dismiss, 
framed to take advantage of mere errors, defects, and ir- 
regularities, not affecting the jurisdiction of the court, ap- 
pearing upon the face of the record itself. To hold that 
the rule applies to every motion to dismiss, except for fail- 
ure to prosecute the cause, would preclude this court from 
hearing a motion to dismiss a petition in error or appeal 
where the transcript of the judgment sought to be reviewed 
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is not filed in this court within the time prescribed by 
statute, unless notice of the motion has been served be- 
fore the expiration of the period for serving briefs; yet this- 
court has frequently dismissed proceedings in error and ap- 
peals because not taken in time, although the motion there- 
for was not made until after the service of the brief of the 
plaintiff in error or appellant. Suppose, after an appeal is 
perfected in this court and the briefs on both sides are pre- 
pared and served, the appellant accepts the benefits of the 
decree, or the parties settle the controversy. Would not the 
court, on the motion, and against the will of the other party, 
dismiss the appeal for that reason, notwithstanding the pro- 
visions of the rule of this court under consideration? To 
suggest the question is to evoke an affirmative answer. 
This court will not knowingly sit to hear a cause where it 
satisfactorily appears that the subject-matte® of the suit has 
been settled, or where the party seeking a reversal of a 
judgment has accepted the money awarded him by the trial 
court. The case at bar, in principle, does not differ from 
the supposed case. Here the ground of the motion to dis- 
miss is that appellant has received the amount found due 
him under the decree. It appears that neither the appellees 
nor their attorneys had any actual notice or knowledge that 
the money had been drawn by appellant until after the 
convening of the last term of this court, and after the time 
for serving briefs had elapsed. The fact that the receipt 
of the attorneys for appellant for the money was filed with 
’ the clerk of the district court long after the rendition of the 
decree does not amount to actual notice. Appellees were 
not bound to examine the records and files of the lower 
court to ascertain whether the money had been received by 
appellant. Appellees were diligent in filing their motion 
to dismiss after the discovery of the fact upon which the 
same is based. Appellant’s motion to strike must be over- 
ruled. 

As to the motion to dismiss, it may be stated as a gen- 
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eral rule that a party who accepts the benefit of a decree 
waives the right to prosecute an appeal from it. This prin~ 
ciple has been declared and enforced by this court in the 
following cases: Hamilton County v. Bailey, 12 Neb., 56; 
Gray v. Smith, 17 Neb., 682; Sazon v. Cain, 19 Neb., 488, 
492. The same doctrine has been asserted too frequently 
by other courts to be longer questioned. (Babbitt v. Corby, 13 
Kan., 612; Rasure v. McGrath, 23 Kan., 597; Babeock v. 
Banning, 3 Gil. [Minn.], 128; Mississippi & M. R. Co. v. 
Byington, 14 Ia.,572; Borgalthous v. Farmers & Merchants 
Ins. Co., 36 Ia., 250; School District of Altoona v. District 
Township of Delaware, 44 Ia., 201; Cogswell v. Colley, 22 
Wis., 399; Flanders v. Merrimac, 44 Wis., 621; Smith v. 
Coleman, 46 N. W. Rep. [Wis.], 664; Newman v. Kizer, 
26 N. E. Rep. [Ind.], 1006; Glackin v. Zeller, 52 Barb. 
[N. Y.], 147; Bennett v. Van Syckel, 18 N. Y., 481; Knapp 
v. Brown, 45 N. Y., 207; Murphy v. Spaulding, 46 N. Y., 
556; People v. Mills, 109 N. Y., 69; Murphy v. United 
States, 104 U. S., 464; Neal v. Field, 68 Ga., 534; Cassell 
v. Fagin, 11 Mo., 208; Smith v. Jack, 2 Watts & 8. [Pa.], 
103; Laughlin v. Peebles, 1 Pen. & W. [Pa.], 114; Halt 
v. Lacy, 37 Pa. St., 366; Gibson v. Hale, 57 Tex., 405.) 

It would be manifestly unjust to permit a party who has 
accepted the fruits of a decree, by taking all the money the 
decree gives him, to prosecute his appeal. A party who is. 
dissatisfied with a decree in his favor should have the same 
reviewed by proper proceedings. He has the option to do 
that, or to proceed to enforce the decree and receive the — 
benefits therefrom; but he cannot pursue both, since one 
course is inconsistent with the other. The acceptance of 
the money found due by a decree must be deemed an aban- 
donment of an appeal previously taken. This view is 
fully sustained by the foregoing authorities. 

Does this case fall within the rule above stated? The 
record shows that on the 5th day of December, 1892, a 
decree was rendered in this cause in the district court of 
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Washington county, distributing certain moneys in contro- 
versy among the numerous parties to the action. A por- 
tion of said fund was awarded to Charles A. Harvey, one 
of the defendants therein, and the remainder was distrib- 
uted between the other parties. Harvey being dissatisfied 
with the sum given him by the decree, appealed the cause. 
All of the parties, unless it be Harvey, have drawn from 
the clerk of the district court the full amounts due them 
under the decree. On the 30th day of December, 1892, 
Messrs. Switzler & McIntosh, attorneys for appellant, sent 
to the clerk of the district court a letter, a oby of which 
is as follows: 


“WARREN SWITZLER. JAMES H, McINTOSH. 
“SwitZLer & McIntosu, ATrorNEyYs aT Law, 
“New York Lire Insurance BuILpIne, 

“Omana, Nes., Dec. 30, 1892. 
“Clerk District Court Washington County, Blair, Ne- 
braska.—DEAR Sir: Kindly send us check for any moneys 
in your hands as clerk of the county available for payment 
to our client, Charles A. Harvey, in his claim against 
Washington county, In re Richards & Company in litiga- 
tion in Harte, receiver, etc., v. Castetter et al., and this 
letter, together with your canceled check, will be your re- 

ceipt for the same, and greatly oblige, 
“Yours truly, Swirzier & McIntosH.” 


In compliance with said letter the clerk of the district 
court sent to Messrs. Switzler & McIntosh on December 
31, 1892, his check on the Blair State Bank, payable to 
‘their order, for $850.84, which was received by appellant’s 
attorneys, and they received the money thereon. Counsel 
for appellant insist that they did not receive or accept any 
money under the decree. The money in litigation had been 
paid to the district clerk prior to the trial in the court be- 
low to abide the decision of the court. On the trial a por- 
tion of the fund was found due, and decreed appellant. 
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In view of these facts, the only construction that we can 
place upon the letter above alluded to, and the receiving 
of the money on the check, is that the $850.84 was drawn 
in pursuance of the terms of the decree. Moreover, thie 
clerk of the district clerk testifies that the money was so 
paid, and there is not ascintilla of testimony to the contrary. 

But it is said that appellant did not receive, and was not 
sent, the full amount allowed him by the decree. The only 
evidence offered on this point is that given by the clerk of 
the district court, who, in his testimony, states that: “TI 
mailed a check to said attorneys (Switzler & McIntosh) in 
compliance with their request, for $850.84, the amount due 
Harvey under said decree.” From the foregoing it would 
seem that appellant has been paid all he was entitled to 
by the decree, but whether he has or has not, in our view, is 
quite immaterial. The doctrine that a party who accepts 
the benefit of a decree in his favor waives the right to pros- 
ecute an appeal, is not limited in its application to those 
alone who have accepted the full amount awarded, but ap- 
plies as well where there has been part acceptance. A 
party, by voluntarily accepting under a decree a portion of 
the amount found due him, thereby as fully and completely 
recognizes the validity of the decree as if he had drawn the 
full amount allowed him. If appellant desired to prose- 
cute his appeal he should not have accepted any portion of 
the fund paid into court, which was adjudged to be his. He 
was not compelled to accept the money, but could have al- 
lowed it to remain with the clerk of the district court until 
his appeal was decided. The acceptance of the money, 
under the circumstances disclosed by this record, precludes 
appellant from challenging the correctness or validity of 
the decree. The appeal therefore must be 


DISMISSED. 
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Patrick Eaan v. THomas Bonacum, BisHop. 
FILED JANUARY 2, 1894. No. 5048. 


Action Upon Subscription Contract: Parry PLAINTIFF. 
A subscription contract having provided that each subscriber 
thereto became bound to pay such sum as should be placed op- 
posite bis name, to enable a designated committee to erect one 
building and repair another, both buildings being sufficiently 
designated, held, that suit was properly brought for the collection 
of such subscription in the name of the official or dignitary in 
whom was vested the title of the real property proposed to be 
improved, as plaintiff; the title being held, and the suit being 
brought, for the use of an unincorporated association and its in- 
dividual members, too numerous to be named, as heneficiaries. 


Error from the district court of Lancaster county. 
Tried below before Haut, J. 


The facts are stated in the opinion. 


Pound & Burr, for plaintiff in error: 


A member of a voluntary unincorporated association can- 
not maintain an action in his own name upon a contract 
made with the association. (McMahon v. Rauhr, 47 N. Y., 
67; Habicht v. Pemberton, 4 Sandf. [N. Y.], 657; Austin 
v. Searing, 16 N, Y., 112; Wilkins v. Wardens, 52 Ga., 
351; 1 Bates, Pleadings, Parties & Forms, p. 40; Lloyd 
v. Loaring, 6 Ves. [Eng.], 773.) oe 

The bishop and others of a committee as members of the 
church were made the trustees of an express trust as to the 
subscription fund, and they should have brought the ac- 
tion, (Slocum v. Barry, 34 How. Pr. [N. Y.], 320; 
Hutchins v. Smith, 46 Barb. [N. Y.], 285.) 


Charles E. Magoon, contra. 


41 
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Ryay, C. 


This action was brought for the recovery of the full 
amount pledged by Patrick Egan by his subscription to a 
written instrument signed by himself and seventy-three 
other persons, promising to pay such amount as was placed 
opposite the name of each signer. Opposite the subscrip- 
tion of Mr. Egan were placed the character and figures 
“$500.” This written instrument, omitting the several 
signatures and amount opposite each, was in the following 
language: 

“Lincoun, NEBRASKA, February 28, 1888. 

‘Whereas the Rt. Rev. Thomas Bonacum, Rev. M. A. 
Kennedy, John Fitzgerald, William McLaughlin, Patrick 
Egan, Thomas Heelan, James Daley, James Kelley, F. S. 
Potvin, James Ledwith, P. W. O’Connor, J. J. Butler, 
John P. Sutton, A. Halter, and Charles McClave have 
been appointed a building committee of St. Theresa’s 
church, in the city of Lincoln and state of Nebraska; and 
whereas, it is the intention of said building committee to 
enlarge the said St. Theresa’s church and to erect a pa- 
rochial school building in the city of Lincoln and state of 
Nebraska: 

“Now, therefore, we the undersigned, do hereby promise 
and bind ourselves individually to pay the sum of money 
placed opposite our individual names, to enable the said 
committee to carry out their said intentions in reference to 
the afoyementioned church and school, which sum of 
money is to be paid in installments as follows: One-fifth on 
demand; one-fifth on the 1st of May; one-fifth on the 1st 
of July; one-fifth on the 1st of October, and one-fifth on 
or before the 1st of January, 1889.” 

Upon a trial without the intervention of a jury the dis- 
trict court of Lancaster county rendered judgment against 
Mr. Egan, the plaintiff in error, for the full amount of 
his subscription with interest. The only question pre- 
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sented by the record is whether or not the action could be 
maintained by the plaintiff in the trial court in the form, 
and for the reasons indicated by the title of the case as in: 
the petition set forth. This title was as follows: “Thomas 
Bonacum, Bishop of the Roman Catholic church for the 
Lincoln Diocese, who sues for himself and the St. The- 
resa’s Catholic Church, of Lincoln, Nebraska, a religious 
association unincorporated, and the members of said relig- 
ious association, who are too numerous to be brought before 
the court, plaintiff, v. Patrick Egan, defendant.” It is 
observable that the subscription paper heretofore referred 
to did not designate a payee. It merely indicated the pur- 
poses to which, when collected, the several amounts should 
be applied by the committee referred to, which purpose 
was the repairing of one building and the erection of an- 
other. It was fully alleged in the petition, and fairly shown 
by the proofs upon the trial, that the title of all real 
property of the kind upon which the designated improve- 
ments were to be made was held by the bishop of the 
diocese in which such property was situated; was held for 
the unincorporated association heretofore mentioned; that 
Thomas Bonacum, at the time of the trial and for the whole 
time covered by the transaetions therein involved, was, and 
had been, such bishop; that the improvements contemplated 
in the subscription contract had been fully completed at a 
cost, as shown by competent evidence, of $44,000; and 
that the plaintiff in error had refused to make any pay- 
ment whatever upon his said subscription. There was not 
only a proper plaintiff in the action, but there was suffi- 
cient proof as well, to sustain the judgment, which is 
therefore 


AFFIRMED, 
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Warp 8. Mints y. George Leavitt. 
FILED JANUARY 2, 1894. No. 5437. 


Real Estate Agents: Review or JUDGMENT FOR COMMISSION, 
In an action by a real estate agent to recover a commission al- 
leged to have been earned by himself in procuring a satisfactory 
purchaser of the real property of the defendant, the sole matter 
in controversy having been whether payment was essentially 
conditioned upon the happening of a subsequent event, the ver- 
dict of a jury upon that point, being supported by competent 
evidence under proper instructions of the court in respect to the 
matters in controversy, will not be disturbed. 


Error from the district court of Lancaster county. 
Tried below before Hatt, J. 


Mockett, Rainbolt & Polk, for plaintiff in error. © 
Leese & Stewart, contra, 


Ryay, C. 


This suit was brought by George Leavitt, a real estate 
agent of Lincoln, Nebraska, against Ward 8. Mills, by 
whom Leavitt alleged he was employed as such agent to 
sell certain lots owned by Mills, on terms specified; and 
Leavitt having, as he averred, fully complied with all pre- 
requisites necessary thereto, was, as he alleged, entitled to 
recover $180 as fair compensation, and interest thereon, 
for his said services. ‘There seems to be no contention made 
by plaintiff in error, except as to whether or not an essen- 
tial part of the contract was that Leavitt was to receive no 
payment unless sufficient was paid by the purchaser to serve 
that purpose. Upon this point the court instructed the 
jury as follows: 

“Tf you believe from the evidence that the defendant 
agreed to pay said commission upon getting a loan on the 


4 
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several houses and lots, and if you find from the evidence 
that said loans were obtained, then your verdict should be 
for the plaintiff for $180, with interest at seven per cent 
per annum from date said loans were obtained to February 
1, 1892, the first day of this term of court. 

“If you believe from the evidence that by agreement of 
the parties to this action the said commissions were not to 
be paid by defendant until he had obtained from the pur- 
chaser, Algur, the first payments to be made by said pur- 
chaser on said lots, and if you find from the evidence that 
such first payments have not yet been made, then your ver- 
dict should be for defendant.” 

If the verdict had been for the defendant, it is at least 
doubtful whether or not the first paragraph above quoted 
would have vitiated it, for plaintiff’s right of recovery was 
thereby governed by considerations much narrower than 
were proper under the evidence. Whatever criticism might 
justly be made upon that paragraph is not material, for in 
any event only the defendant in error could complain. 
The second paragraph quoted very fairly stated the law as 
applicable to the defense made in the answer, and had the 
support of sufficient evidence to render it proper to be 
given. The verdict of the jury thereon was fully justified 
and the judgment of the district court is therefore 


AFFIRMED. 


Frank L. Dunn v. CHarRues N. Dierz. 
FILED JANUARY 2, 1894. No 5027. 


Review: THE ONLY ASSIGNMENT OF ERROR in this case being that 
the trial judge was wrong in @ certain conclusion of fact, the 
evidence examined, and held to support the court’s finding, and 
its decree affirmed. 
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Error from the district court of Lancaster county. 
Tried below before Haut, J. 


Adams & Scott, for plaintiff in error. 
Talbot & Bryan and T. S. Allen, contra. 


Rag@ay, C, 


Charles N. Dietz brought suit in the district court of 
Lancaster county against Wilmer Mayes, Frank L. Dunn 
and others, to foreclose a lien for material furnished to build 
a house on lot 9, block 3, Sherwin’s addition to the city of 
Lincoln. The lien of Dietz was filed on the 15th day of 
August, 1888. Dunn held a mortgage against the same 
property executed to him by the owner, Mayes, and filed in 
- the office of the register of deeds on the 31st day of May, 
1889. Dunn defended against the lien of Dietz on the 
ground that the material mentioned in the lien in suit did 
not go into the house built on lot 9, but went into a house 
built by Mayes on lot 1, block 2, Sherwin’s addition, and 
that his, Dunn’s, mortgage was a first lien on lot 9, block 3. 
Mayes made no defense. The court found that the mate- 
rial mentioned in the lien entered into the construction of 
the house on lot 9, block 3, and that Dietz had a first lien 
on the property. From this finding and decree Dunn 
prosecntes error. His counsel say: ‘‘ We insist that in 
this case there was no evidence showing that the lumber 
mentioned in the mechanic’s lien, or any part of it, ever 
went into the building on lot 9, block 3, but that the testi- 
mony all shows that the material went into lot 1, block 2.” 

We have carefully read all the evidence and cannot 
agree that there is no evidence to support the court’s find- 
ing. We think it is supported by competent evidence, and 
therefore we cannot disturb it. There is no question of 
law involved in the case, and the decree of the district 
court is 

AFFIRMED. 
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SAMUEL G. DAMON, APPELLEE, V. Crry oF OMAHA ET 
AL., APPELLANTS. 


FILED JANUARY 2, 1894. No. 3492. 


Review: No BRIEFS HAVING BEEN FILED by either party, and the 
judgment conforming to the pleadings and evidence, it is there- 
fore affirmed. Phenix Ins. Co. v. Reams, 37 Neb., 423, followed. 


APPEAL from the district court of Douglas county. 
Heard below before WAKELEY, J. 


John L. Webster, A. J. Poppleton, and W. J. Connell, 
for appellants. 


Charles B. Keller, contra. 


Irving, C. 


This was an appeal from a decree of the district court of 
Douglas county perpetually enjoining the defendants from 
working a street in that city to a grade alleged in the pe- 
tition not to have been legally established, facts being al- 
leged from which it would follow that plaintiff’s property 
abutting upon the street would be seriously injured, and it 
also being alleged that no lawful assessment or tender of 
damages had been made to plaintiff, and that no petition 
had been made for a change of grade. 

‘No briefs have been filed on behalf of either party. We 
have examined the pleadings and the evidence; and as they 
are sufficient to support the judgment, it is accordingly 


AFFIRMED, 
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STaTE oF NEBRASKA y. GeorGE H. HaAstTINGs ET AL, 
FILED JANUARY 3, 1894. No. 6090. 


Morton for rehearing of case reported in 37 Neb., 96. 
The motion was referred to the supreme court commis- 
sioners, and, upon their recommendation, was overruled. 
MaxwELt, C. J., dissented from the order overruling the 
motion, and filed the opinion following: 


MaxweE t, C. J. 


In my view the motion for a rehearing should be sus- 
tained. A careful examination of the majority opinion as 
reported in 37 Neb., 96, 55 N. W. Rep., 778, shows that the 
majority of the court really sustained the principal charges 
against the defendants. Thus it is said: “At the time of 
the appointment of Dorgan to superintend the construction 
of the cell house he was the agent and manager of Mosher, 
the lessee of the penitentiary, and charged with the duty of 
subleasing the prison labor. In view of that fact his se- 
lection by the board as the representative of the state, 
knowing, as will hereafter appear, that it would be obliged 
to depend upon Mosher for labor to carry on the work, is 
highly censurable, and should, to say the least, be charac- 
terized as unbusinesslike, and utterly wanting in that in- 
telligent regard for the interests of the state which the 
law demands of public officers under like circumstances.” 
Could there be a more serious charge against public officers 
than that they “were utterly wanting in that intelligent re- 
gard for the interests of the state which the law demands 
of public officers under like circumstances”? We must 
remember that the man appointed by the board, against 
whom this language is used, is W. H. Dorgan, at the time 
the overseer and manager of Mosher in the penitentiary. 
This man, on mere estimates and in violation of the duty of 
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the board, was permitted by them to draw more than $32,000 
out of the treasury by their approval of his estimates and 
accounts, while the whole amount of labor and material 
furnished by him did not exceed, if performed by citizen 
labor, more than $13,260, and probably did not cost more 
than $8,000. There was no money in the treasury, so that 
the warrants have presumably been drawing interest at 
seven per cent. It is true that Dorgan afterwards paid to 
Hopkins about $6,000, but he still retains in his hands in 
the neighborhood of $15,000, with two years’ interest 
thereon. If there has been any attempt on the part of the 
board to recover this money we are not advised as to the 
fact. The truth appears to be that this money was either 
loaned or practically donated to Mr. Dorgan, and this oc- 
curred by the want of intelligent regard for the interests oF 
the state, which the majority of the court find to be the fact 
in the appointment of Dorgan. 

David Butler, the first governor of this state, was im- 
peached and removed from office because he had appropri- 
ated about the same amount of money as Dorgan has in 
this case. Butler, however, offered to secure the state, and 
afterwards did secure it, and finally the debt was paid. 
Notwithstanding this fact, the proposed securily, he was 
removed from office because his appropriation of the money 
was in fact embezzlement, which it was the duty of the 
house of representatives and senate to condemn; otherwise, 
the state would be liable to be plundered by its own officers. 
It was contended then, as now, that the offense did not jus- 
tify impeachment; that that was a heroic remedy to be ap- 
plied only in extreme cases; but after full argument, and a 
careful investigation of the law, the senate, which contained 
a number of capable lawyers, held the act proved was suffi- 
cient cause for impeachment and removal from office; and 
no intelligent lawyer at the present time will question the 
conclusion reached in that case, 

In the case at bar the state, through these defendants, 
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has been deprived of this money; and it either directly or 
indirectly forms a part of the debt of the state to the 
school fund on which it is paying interest. So in regard 
to the other principal charges, they are admitted to be true, 
but the offenses are condoned. It is claimed that they do 
not justify impeachment. The object of impeachment in 
this state is to secure the removal of the delinquent offi- 
cers. The findings in this case are practically a verdict of 
guilty. It is unnecessary to set them aside, but simply to 
vacate the conclusions of law. Will any one contend that 
the acts complained of are not misdemeanors? They were 
acts in disregard of their duty, by which the state was de- 
frauded. Suppose the officers spoken of were county com- 
missioners and let contracts and allowed claims against the 
county as these respondents have done. Would they not be 
subject to removal from office? No court would hesitate 
for a moment to direct such removal. Yet removal of a 
county officer from office for these offenses is but another 
form of impeachment. It may be said that a state officer 
will not be impeached for as small an offense as a county 
officer. Why not? Both take substantially the same oath, 

and the law requires the same duties of both, viz., that 
they shall perform the same faithfully and to the best of 
their ability. It would seem if any discrimination is to be 
made it should be to require more strictness of the state of- 
ficers than the officers of acounty. This much is certain: if 
these men are justified for these acts, or they are held to 
constitute no ground of offense, it will be a direct invita- 
tion to other state officers to repeat: these and similar acts, 
and will injuriously affect every department of business. 
The government of a state is a great business institution, 
and should be conducted on business principles, the same 
as a well managed mercantile establishment. If it is not, 
if money can be stolen with impunity and appropriated by 
the parties, I fear that it will be difficult to persuade the 
employe of any other establishment that what is not pun- 
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ishable in a state official is punishable if committed in a 
private establishment. There can be but one standard for 
the carrying on of business, whether it is carried on in the 
state house or private establishment, and that is equal and 
exact justide to all. 


D. H. Noxiu v. STATE oF NEBRASKA, 
FILED JANUARY 3, 1894, No. 5159. 


A second forfeiture of a recognizance, incurred because the 
principal a second time failed to appear according to the condi- 
tion of his obligation, will not be vacated and canceled on the 
return of the principal after such forfeiture, where sufficient ex- 
cuse is not shown for his failure to appear before the forfeiture 
taken, and the record shows that the prosecution has been de- 
prived of proofs by the delay. Rule applied. 


Error to the district court for Gage county. Tried 
below before Broapy, J. 


A. D. McCandless, for plaintiff in error, 
George H. Hastings, Attorney General, for the state, 


Norval, J. 


This is a proceeding to review the decision of the dis- 
trict court in refusing to vacate and set aside the forfeiture 
of a recognizance. The facts in brief are: That at the 
February term, 1890, of the district court of Gage county 
the grand jury presented an indictment against plaintiff in 
error charging him in each of the several counts thereof 
with selling intoxicating liquors without a license. Not- 
withstanding he had given bond for his appearance at and 
during said term of court, he left the state and did not re- 
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turn until after the trial jury had been excused. While 
thus absent his bond was forfeited by the court; but sub- 
sequently, upon his motion, and a very weak showing, 
the forfeiture was vacated and the cause reinstated upon 
the docket, At the September term, 1890, of the court, 
the cause was tried, but the jury being unable to agree 
upon a verdict, they were, with consent of the defendant, 
discharged without verdict, and the defendant entered into 
recognizance for his appearance at the March term, 1891, 
of said court. When the criminal docket for said term was 
called, said cause was set for trial by the court on Monday, 
March 16th, on which day the accused and his witnesses 
were in attendance upon the court, but the cause was not 
on that day reached, owing to the fact that another state 
case was then on trial. The county attorney, Mr. Dobbs, 
however, personally notified the defeudant on March 16th 
that his cause would be pushed for trial on the following 
day. On the morning of the 17th day of March the de- 
fendant being present in the court room, was informed by 
the prosecutor, in the presence and hearing of the court, 
that his said cause would be called for trial immediately 
after the convening of the court at 1:30 o’clock P. M. of 
said day; and the cause was thereupon, in defendant’s 
presence and hearing, set for trial atthat time. There was 
a breach of the condition of defendant’s recognizance by 
his failure to appear when his case was called on the after- 
noon of the last named date; and his recognizance was then 
declared forfeited by the court, which was duly entered of 
record ; and thereupon the witnesses for the state were ex- 
cused, and left the court room. On April 3d a motion was 
filed by defendant to set aside the default, which, at a sub- 
sequent term of court, was overruled, and an exception 
taken to the decision. 

The primary object in requiring a defendant in a crimi- 
nal case to give bail is to save the county the expense of 
keeping him in jail until trial, as well as to insure his per- 
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- sonal attendance to answer the charge against him, and to 
abide the judgment of the court relating thereto. Our 
statute, section 384 of the Criminal Code, provides that 
“when any person under recognizance in any criminal 
prosecution, either to appear and answer, or testify in any 
court, shall fail to perform the conditions of such recogni- 
zance, his default shall be recorded, and the recognizance 
forfeited in open court.” The forfeiture of the recogni- 
zance in this case was strictly within the provision just 
quoted. The power of a court to vacate the forfeiture of 
a recognizance, which has been declared by said court, is 
not questioned in this case, and there can be no doubt of 
it. A district court has ample power to discharge the for- 
feiture of a recognizance ina criminal case upon a sufficient 
showing, to the same extent that it can set aside the de- 
fault of a party ina civil action; and in neither case will the 
ruling be disturbed by a reviewing court, unless it appears 
that there has been an abuse of discretion. Weare unable 
to discover any error in the overruling of the motion to 
set aside the forfeiture. The defendant had the second 
time failed to appear when the case was reached for trial, 
and his recognizance was forfeited the second time. The 
only excuse he offers for his absence the last time is that - 
when he left the court room before noon there was a crimi- 
nal cause being tried, and he was told that said cause would 
take all the afternoon. He fails to tell who so informed 
him. Certain it was that neither the county attorney nor 
the court so informed him, for it is uncontradicted that the 
former, in presence of the court, notified the defendant 
that his case would be called for trial on the convening of 
court that afternoon. It was his duty to be present at that 
time. The state was ready with its witnesses to proceed 
with the trial, but upon the forfeiture of the recognizance 
the state witnesses were discharged; and the record shows 
that at the time of the ruling on the motion to vacate and 
cancel the forfeiture said witnesses were scattered, many 
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of them being out of the state and their whereabouts un- 
known, There is another significant fact, and that is the 
defendant, although he knew of the taking of the forfeit- 
ure a few minutes afterwards, did not complain of the ac- 
tion of the court, or apply to have his default set aside, 
until after the trial jury for that term of court had been 
discharged» He was aware that the case could not be tried 
before the next term. This delay in asking for relief, un- 
explained as it is, is suggestive that in absenting himseif 
he did so for the purpose at least of putting the case over 
the term. Had the defendant been more prompt in seeking 
relief, and had he not been once before in default, he would 
appear in a more favorable attitude before the court. 
Plaintiff in error violated the conditions of his recogni- 
zance, and no valid excuse being given for his failure to 
appear before the forfeiture was taken, the decision of the 
district court is 


- AFFIRMED, 


M. L. Rawwrnes v. Stave OF NEBRASKA, 
FILED JANUARY 3, 1894. No. 5158. 

A forfeiture of a recognizance will be vacated and canceled on 
the payment of costs, where, after the default and on the same 
day, the principal voluntarily appears in court, in case sufficient 
cause is shown for his failure to appear according to the obliga- 


tion of his recognizance. 


Error to the district court for Gage county. Tried 
below before Broapy, J. 


A, D. McCandless, for plaintiff in error. 


George H. Hastings, Attorney General, for the state. 


VoL. 38] JANUARY TERM, 1894. 59t 


Rawlings v. State, 


Norvat, J. 


The facts in this case are substantially the same as in 
the case of Noll v. State, 38 Neb., 587, except in the follow- 
ing particulars: The absence of plaintiff in error from the 
court room on March 17th, 1891, was the only time he 
failed to be in attendance when wanted, and the forfeiture 
of his recognizance on that day was the only one ever taken 
against him; that the case against Noll was first upon the 
docket and was set down for trial first on said March 17th; 
that Rawlings was in attendance upon court with his wit- 
nesses during the day previous, and when court adjourned 
that evening he was informed by his attorney that his case 
would not be reached until afternoon of the next day, if 
that soon, and plaintiff in error returned to his home in 
Wymore, where he remained during the forenoon of March 
17th, and went to Beatrice on the afternoon train for 
the purpose of having his case tried, arriving at 2:30 
o'clock, when, owing to the failure of Noll to appear, he 
found that his case had been called sooner than was ex- 
pected, and his recognizance forfeited; that he would have 
been promptly on hand if he had not believed that the Noll 
case would be tried before his case would be reached. 
Plaintiff in error filed a motion in the district court to 
have the forfeiture of his recognizance vacated, and sup- 
ported the same by his own affidavit and the affidavit of 
Mr. McCandless, his attorney, The motion was overruled. 

The testimony in the record convinces us that plaintiff 
in error acted in the utmost good faith. There is no claim 
that he was aware, or had any intimation, that Noll would 
fail to appear. He wasjustified in supposing that the case 
against Noll would be tried ; and had it been, plaintiff in 
error would have been in court in ample time to have heard 
his own case called, and prevented a forfeiture of his re- 
cognizance. There are not presented facts showing such 
gross laches on the part of plaintiff in error as will pre- 
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clude him from having the forfeiture vacated; but the relief 
should be granted conditional upon his payment of costs, 
since it appears that Gage county has incurred considera- 
ble expense in procuring attendance of witnesses for the 
state, and said witnesses having scattered, it is not certain 
that their testimony can be procured. In case plaintiff in 
error shall pay to the clerk of the district court within 
thirty days all the costs in the criminal case in which for- 
feiture of his recognizance was taken, and file with the 
clerk of this court the receipt of such payment, the order 
of the district court will be reversed and the forfeiture va- 
cated and canceled. In the event all of said costs are not 
paid within the time stated, the order of the court below, 
overruling the motion to set aside said forfeiture, will be 
affirmed, 


JUDGMENT ACCORDINGLY. 


CHARLES VANDEVENTER Vv. STATE OF NEBRASKA. 
FILED JANUARY 3, 1894. No. 6304. 


Criminal Law: ReasonaBLe Doust: Instructions. The rule 
which requires proof in criminal cases, such as will exclude all 
reasonable doubt of the guilt of the accused, in order to authorize 
a conviction, is not limited to prosecutions for felonies, but ap- 
plies as well to misdemeanors. 


Error to the district court for Cass county. Tried 
below before CHAPMAN, Jd. 


Beeson & Root, for plaintiff in error. 
George H. Hastings, Attorney General, for the state, 
Post, J. 


This is a petition in error from the district court of 
Cass county. From the transcript it appears that the 
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plaintiff in error was tried upon an information charging 
him with maliciously shooting with intent to wound the 
complaining witness, one Stull. A trial resulted in a ver- 
dict of not guilty of the offense charged, but guilty of an 
assault and battery. A motion fora new trial having been 
overruled, judgment was entered on the verdict, to which 
exception was taken, and which presents the questions to 
be determined by this court. The facts disclosed by the 
record are substantially as follows: Stull, the complaining 
witness, and the plaintiff in error were neighbors occupy- 
ing adjoining farms.- On the land of the former was a 
quantity of old lumber, the remnant of a packing house 
formerly operated there, to which each claimed title by pur- 
chase. Steps had been taken by the county board to es- 
tablish a public road through the land of Stull, the lumber 
above mentioned being within the proposed right of way 
thereof, but at the time of the shooting charged said road 
had not been opened for the use of the public, and the 
fences of Stull had not been removed therefrom. On Sun- 
day, the 26th day of June, 1892, the plaintiff in error 
opened the wire fence and went upon the premises of Stull 
with his team to secure a load of the lumber in controversy. 
When the latter discovered him in the act of loading the 
lumber, he closed the fence, and commanded him to unload 
the lumber then on the wagon. Plaintiff in error was 
armed with a revolver and an axe, while Stull was unarmed, 
although during the altercation which ensned he procured 
a willow club, but for what purpose does not clearly ap- 
pear. It is shown, and is not disputed, that the plaintiff 
in error shot twice at Stull, one shot taking effect in the 
arm of the latter, and the other causing a slight wound in 
his hip. The contention of the plaintiff in error was that 
he had retreated before Stull, who was endeavoring to strike 
him with the club above mentioned, until farther retreat 
became impossible by reason of a steep bank, when he fired 
the shots in question in defense of his own person. It is 
42 
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necessary to notice but one of the questions argued by 
counsel, viz., that presented by the following instructions 
given by the court on its own motion: : 

“5. Should the jury find from the evidence that there is 
a reasonable doubt of the accused’s guilt as he stands 
charged in the information, still, if they believe from the 
evidence that the defendant is guilty of an assault and bat- 
tery, you may return a verdict of not guilty of the offense 
charged in the information, but that the defendant is guilty 
of assault and battery. 

“6, The defendant is entitled to every presumption of 
innocence compatible with the evidence in the case, and in 
law is always presumed to be innocent until his guilt is 
established by evidence, and such guilt must be established 
beyond a reasonable doubt; a mere preponderance of the 
evidence is not sufficient; and in this connection you are 
further instructed that a reasonable donbt which entitles an 
accused to be acquitted isa doubt of guilt of the crime 
charged in the information, arising from all the evidence 
in the case. The proof is to be deemed to be beyond a 
reasonable doubt when the evidence is sufficient to impress 
the judgment of ordinary minds with a conviction on which 
they would act, without hesitation in the most important 
concerns of life.” 

“8. You are instructed that in order to warrant a ver- 
dict of guilty in this case as charged in the information, it 
is necessary for the state to prove, beyond a reasonable 
doubt, that defendant deliberately and maliciously made 
the assault and shot the prosecuting witness with intent to 
wound him, and that with such deliberately formed inten- 
tions he entered the premises of the prosecuting witness. 
In this connection the intent may be inferred by the jury 
from the acts committed by the accused, if the evidence 
warrant it; that is, the fact that the accused shot and 
wounded the prosecuting witness is sufficient in itself, un- 
explained by other circumstances, to establish the felonious 


x 
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intent, unless you find from the evidence and facts sur- 
rounding the shooting and wounding that the accused had 
sufficient provocation for the assault or shooting to warrant 
him in shooting the prosecuting witness in self-defense.” 

The particular vice imputed to these instructions is that 
while they require the jury to be satisfied of the guilt of 
the accused beyond a reasonable doubt in order to convict 
of the crime charged in the information, they authorize a 
conviction for an assault and battery on a bare preponder- 
ance of the evidence. A careful examination of the charge 
above set out has satisfied us that it is subject to the criti- 
cism aforesaid. Not only are the jury authorized by par- 
agraph 5} to convict of an assault and battery, notwith- 
standing the evidence may be insufficient to establish guilt 
beyond a reasonable doubt, but the term “reasonable 
doubt,” wherever used in the other paragraphs, is limited 
to the crime charged, and cannot by any reasonable or nat- 
ural construction be said to apply to the offense of which 
the accused was convicted. There formerly existed a di- 
versity of opinion upon the question whether the presump- 
tion of ‘innocence was available to one accused of a mere 
misdemeanor in the sense that the prosecutor was required 
to establish guilt beyond a reasonable doubt; but the de- 
cided weight of authority may now be said to sustain the 
proposition that the rule which requires proof of guilt be- 
yond a reasonable doubt applies to all criminal prosecu- 
tions, to misdemeanors as well as to felonies. (1 Bish., 
Crim. Proc., 1093; Commonwealth v. Intoxicating Liquors, 
115 Mass., 142; Fuller v. State, 12 O. St., 483; People v. 
Potter, 89 Mich., 353.) For the reasons stated the judg- 
ment is reversed and the case remanded for further pro- 
ceedings in the district court. 


REVERSED AND REMANDED, 
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Rosert G. Brown, APPELLEE, V. H. E, Stern, County 
CLERK, ET AL., APPELLANTS. 


FILED JANUARY 3, 1894. No. 6084, 


1. Highways: DeprcaTion: Proor. In order to establish the ex- 
istence of a public highway over private property by dedication 
tbe animus dedicendi i8 essential, and must be clearly proved. 


2. Evidence examined, and held insufficient to establish a dedica- 
tion of the property in controversy as public streets. 


APPEAL from the district court of Clay county. Heard 
below before Hasrines, J. 


4 


The facts are stated in the opinion. 


J. L. Epperson & Sons, for appellants, cited: Likes v. 
Kellogg, 37 Neb., 259. 


Leslie G. Hurd, contra: 


To constitute a dedication of private property for public 
streets an intention on the part of the owner to dedicate is 
absolutely essential, and unless such intention can be found 
in the facts and circumstances, no dedication exists. (2 Dil- 
lon, Municipal Corporations, sec. 636; Irwin v. Disxion, 9 
How. [U.8.], 31; Harding v. Jasper, 14 Cal., 643; 2 Her- 
man, Estoppel, sec. 1142; City of Chicago v. Stinson, 124 
Ill., 610; City of Chicago v. Hill, 124 Ill., 646; Gentle- 
men v. Soule, 32 Tl., 271; Harding v. Town of Hale, 83 
Il, 506; Kyle v. Town of Logan, 87 IIll., 66; Saulet »v, 
City of New Orleans, 10 La. Ann., 81.) 


Post, J. 


This was a proceeding in the district court of Clay - 
county, by the appellee Brown, to restrain the defendant 
Stein, as county clerk, from recording an alleged plat of the 
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first addition to the city of Clay Center, and the defendant 
city from using and claiming the property hereafter de- 
scribed as public streets. 

From the uncontroverted allegations of the pleadings it 
appears that in the year 1884 the plaintiff and two others 
caused to be laid out and platted the first addition to the 
said city. Said parties at the time named ‘were the owners 
of a strip of land 93 feet in width at the north end and 
113 feet wide at the south end thereof, adjoining the city 
on the west, and conforming in length with the west line 
of the city as origiually laid out. The strip thus described 
is designated on the plat as block 18, and subdivided into 
lots marked consecutively from 1 to 54, inclusive of both 
numbers. Of said lots those marked from 21 to 23, in- 
clusive, are 25 feet wide, all others being 50 feet wide, ex- 
cept lots 6, 20, and 40, the property in controversy, which 
are 80 feet, and correspond in width with the east and west 
streets of the city on which they abut. The plaintiff, who 
has by purchase acquired the rights of the other parties in- 
terested in said lots, alleges that he now holds them by title 
in fee-simple; that he has never dedicated or otherwise 
appropriated them to the use of the city, but that said city 
now uses and claims them as public streets, to-wit, as ex- 
tensions of Glenville, Fairfield, and Harvard streets, upon 
which they abut, and has prepared a new plat of said ad- 
dition, on which they are designated as parts of said streets, 
and which it threatens to file in the office of the county 
clerk, thereby casting a cloud upon his title. It is also 
alleged by the plaintiff, and not denied, that ever since said 
land was laid out and platted as aforesaid the property in 
controversy has been listed and assessed for taxation as lots 
6, 20, and 40 of block 18, in the said addition, and that he 
has paid all taxes thus assessed against them for state, 
county, and city purposes, There is no claim by the city 
that the property in controversy, or any part thereof, has 
been acquired for public use by purchase or condemnation ; 


598 NEBRASKA REPORTS. [ Von. 38 


Brown v. Stein. 


nor is it seriously contended that the act of laying out and 
platting the strip known as “ Block 18” amounts to a dedi- 
cation of the lots or tracts in question as highways, not- 
withstanding they conform in width to the streets of the 
city, and, but for their designation as lots, might seem to be 
extensions thereof. The reliance of the city as already in- 
dicated is upon 4 common law dedication. *In addition to 
the facts above stated it appears from the bill of excep- 
tions that block 18 was bounded on the west by the prop- 
erty described in the record as the “ Kincaid Pasture,” and 
used for agricultural purposes by the proprietor. 

In the month of September, 1886, certain other parties 
purchased a part of the property last mentioned and laid 
out Eller’s addition, adjoining block 18. Afterward the 
Kansas City & Omaha Railroad Company located its 
depot and side tracks in Eller’s addition, which rendered 
access thereto across said block desirable, if not necessary. 
Tt seems to have been understood at the time the last- 
named addition was laid out that the streets of the city did 
not extend through block 18, since Eller, one of the pro- 
prietors thereof, who held the title to the premises by deed 
from Kincaid, represented to the latter, at the time of the 
purchase from him, that it would cost about $2,000 to open 
the streets through block 18; and at another time Messrs. 
Martin and Dixon, who were also interested in said addi- 
tion, visited plaintiff at his home in Sutton to negotiate 
for the opening of said streets. It is shown that since the 
construction of the railroad through the city, in 1877, one 
or more of the lots in controversy have been in constant 
use as a street by the public, and continues to be the only 
road connecting Eller’s addition with the city proper. It 
is further shown that the city has graded one of the lots, 
to-wit, lot No. 20, claiming it to be an extension of Fair- 
field street, and has caused some sidewalks to be constructed 
on each of them, but neither the date, amount, nor value of 
such improvement is apparent from the record. 
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It does not appear that the plaintiff ever recognized the 
claim which the city now asserts to the lots. On the other 
hand, he testifies, without contradiction, that he always as- 
seried his title thereto; that he has frequently urged the 
city authorities to purchase or condemn them for use as 
streets, but that no action was taken, for the alleged reason 
that there were no funds available for that purpose. In 
the month of July, 1877, he caused a stout board fence to 
be built across the front of lot 20, apparently the one most 
used by the public, after notifying the city authorities of 
his intention to do so, but which was removed a few hours 
later by parties unknown to him. He admits that the pur- 
pose of the proprietors of the addition in making the lots 
in question conform in width to the streets was to subse- 
quently dispose of them to the city. He testifies further 
as a reason for demanding compensation for them, that as 
one of the proprietors of the original town he had been 
obliged to give away a large number of lots in order to 
secure the location there of the county seat. The proof 
fails to show that any person was induced to purchase or 
improve property in the city, or either of the additions 
named, in the belief that the streets extended through 
block 18. The most that can be claimed is, that a general 
understanding existed that in consequence of the extension 
of the city in that direction, a corresponding extension of 
the streets would eventually be required. The district 
court found for the plaintiff upon all of the issues and 
entered a decree in accordance with the prayer of the peti- 
tion. With that decree we are entirely satisfied. It is 
' clear from the record that the animus dedicendi, which is 
essential in order to create an easement in favor of the 
public, is wanting. The rule is too well settled to now ad- 
mit of controversy, that in such cases the intention to dedi- 
cate is essential and must be clearly shown. (See Graham v. 
Hartnett, 10 Neb., 517; 2 Dillon, Municipal Corporations, 
499,) In this state private property cannot, without the 
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consent of the owner, be taken or used for public purposes 
without compensation therefor. (Bill of Rights, sec. 13.) 
It was incumbent upon the city in this case to show affirm- 
atively the intention of the plaintiff to appropriate the lots 
in controversy to the use of the public as streets, or such 
facts as would in equity estop him to now deny such in- 
tention; but, as we have shown, there is upon that propo- 
sition a failure of proof. 

2. Weare referred as sustaining the contention of the city 
to the case of Likes v. Kellogg, 37 Neb., 259. That case 
we think differs essentially from the one under considera- 
tion. There the intention to dedicate is evident from the 
facts stated. The tracts or parcels of land there in con- 
troversy were not designated as lots, nor. were there any 
facts apparent from the recorded plat, or otherwise, indicat- 
ing private ownership, or that they had been listed or as- 
sessed for taxation. On the other hand, numerous persons, 
nineteen or more, were induced by the conduct of Stone, 
the proprietor, and his agent to purchase property and 
make valuable and lasting improvements in the addition 
therein named, in the belief that the spaces between the 
blocks as laid out and platted were, in fact, streets. 

3. Proof was offered tending to show that the original 
plat of block 18 bears evidence of having been altered. 
The evidence of the county clerk is that shortly after the 
filing of the plat of Eller’s addition some one inquired for 
the plat of the first addition, and, on producing it, he ob- 
served that the east line of the lots in controversy had been 
erased, but whether before the filing of the plat or subse- 
quent thereto he cannot say. He subsequently examined 
the plat and found the lines in question had been restored. 
It is not shown that the plaintiff, or his agents, had access 
to the records, nor does the city attempt to explain such 
apparent alterations, while the plaintiff testifies positively 
that the exterior lines of the said lots were all shown upon 
the plat as originally prepared and filed. On that point he 
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is strongly corroborated by the surveyor who prepared the 
plat, Mr. Groff. The finding of the district court upon 
that, as well as upon all controverted propositions, was for 
the plaintiff, and is clearly in accordance with the evidence. 
The decree is right and is 


AFFIRMED. 


Leonrpas K. HoLMEs ET AL, APPELLANTS, V. JANE G. 
HurcHins ET AL,, APPELLEES, 


FILED JANUARY 3, 1894. No. 5359, 


1, Mechanics’ Liens: Morraacess: PrRioRiTIEs, The provisoin 
section 6, chapter 54, Compiled Statutes (the mechanic’s lien 
law of the state), that’ ‘‘this law shall not be so construed as to 
interfere with prior bona fide liens on grounds on which such 
buildings shall be erected as a fixture,’’ held, to forbid subordi- 
nating the priority of a recorded mortgage on such grounds to 
a subsequently attaching mechanic’s lien. 


: STATEMENT: DESCRIPTION OF LAND. One who claims 
the benefits of the mechanic’s lien law must show a substantial 
compliance with each essential requirement thereof, one of 
which is that the sworn statement to be filed shall contain a de- 
scription of the land upon which the labor was done or material 
was furnished for the purpose contemplated by such law. A 
description of property in such statement which is entirely in- 
applicable to the land actually benefited cannot be made ef- 
fective to any extent for the *purpose of subjecting the land 
actually built upon to the operation of the lien claimed. 


: RecorD or Lien: Notice. The binding force 
of the law creating and regulating mechanics’ liens in favor of a 
lienor, as against a purchaser of the premises sought to be sub- 
jected to such lien, depends upon the required sworn statement 
being filed of record within the time fixed by the statute for that 
purpose. As between such parties, and for the purpose stated, 
the notice imparted by filing the prescribed statement is an 
essential prerequisite, the want of which can neither be sup- 
plied by other proof, nor supplemented by a decree of court. 
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4. 


: MORTGAGE PrionitIEs. The mere knowledge of agrantor 
that his grantee intends to bnild upon the Jot which is the sub- 
ject-matter of the conveyance between them will not operate to 
postpone the priority of a purchase-money mortgage in favor of 
such grantor to » mechanic’s lien for material subsequently fur- 
nished for the erection of a building on said lot. To bring about 
this result, the grantor must in some manner be # promoter of 
the improvement contemplated. 


AppEAL from the district court of Lancaster county. 
Heard below before Frep, J. 


J. R. Webster, for appellant L. K. Holmes e¢ al.: 

The vendor who sells his property with stipulation that 
the vendee build, subjects his property to liens for such 
construction. This liability he cannot absolve by after- 
wards conveying and taking a mortgage for purchase 
money. By the mere device-of circuity he cannot free the 
property of the equity of lien fastened upon it by his 
contract. (Bohn Mfg. Co. v. Kountze, 30 Neb., 719; Rollin 
v. Oross, 45 N. Y., 767; Botsford v. New Haven, M. & 
W. R. Co, 41 Conn., 454; Seitz v. Union Pacifie R. Co., 
16 Kan., 1383; Pickens v. Plattsmouth Investment Co., 37 
Neb., 272; Hill v. Gill, 40 Minn., 443; Paulsen v. 
Mausker, 126 Tl., 78; Henderson v. Connolly, 128 Tl., 98 ; 
Hackett v. Badeau, 63 N. Y., 476; Hilton v. Merrill, 106 
Mass., 528; Smith v. Nowris, 120 Mass., 58; Davis v. 
Humphrey, 112 Mass., 309; Bickel v. James, 7 Watts [Pa.], 
9; Woodward v. ib 36 Pa. St., 437; Keller v. Denmead, 
68 Pa. St. 449; Clark v. Parker 12 N. W. Rep. [Ta.], 
554; Moore v. Jackson, 49 Cal., 109; Parker v. Bell, 73 
Mass., 429; Weber v. Weatherby, 34 Md., 661; Zanner v. 
Bell, 61 Ga., 584.) 

As to lien covering two properties, the lien will not fail 
because the material was used in two separate buildings, 
nor because of error of description as to one of them. The 
mechanic’s lien law is liberally construed, and was framed 
with view to get rid of all technical difficulties, and will 
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be construed and enforced to effect its purpose. (Great 
Western Mfg. Co. v. Hunter, 15 Neb., 36; Rogers v. Omaha 
Hotel Co., 4 Neb., 59; Knutzen v. Hanson, 28 Neb., 595; 
White Lake Lumber Co. v. Russell, 22 Neb., 129; Doo- 
little v. Plenz, 16 Neb., 156; Ballow v. Black, 17 Neb., 
398.) 

The owner and mechanic, by convention between them- 
selves, can bind the property, and subsequent purchasers 
with notice, or a vendee, by convention with his vendor, 
would be bound by it. It makes no difference whether 
the lien was good or not. It was assumed and made good 
by the convention of the parties. (Kruger v. Harvester Co., 
9 Neb., 533; Skinner v. Reynick, 10 Neb., 324; Knutzen 
v. Hanson, 28 Neb., 596: Keedle v. Flack, 27 Neb., 839; 
Cooper v. Foss, 15 Neb., 520; Koch v, Losch, 31 Neb., 
627.) 


_ *&.L. Geisthardt, for appellant Abner Heater : 


There can be no mechanic’s lien for materials furnished 
on a general account, solely on the credit of the person or- 
dering them, even though they aré afterwards used in the 
construction of a building on which a lien is claimed. 
(2 Jones, Liens, secs. 1326, 1327, 1330; Holmes v. Richet, 
56 Cal., 8307; Talbott v. Goddard, 55 Ind., 496; Oraw- 
fordsville v. Brundage, 57 Ind., 262; Campbell v. Furness, 
1 Phila. Rep., 372; Wisconsin Planing Mill Co. v. Grams, 
72 Wis., 275.) 

There can be no mechanic’s lien on separate and discon- 
nected parcels, by virtue of a general claim filed, jointly 
against all, without a separation of the items so as to show 
what materials are justly chargeable to each parcel. (Phil- 
lips, Mechanics’ Liens, secs. 376, 377, and cases cited ; 
Chapin v. Persse, 30 Conn.,461; Girard P. 8. Co. v. South- 
wark F. Co., 105 Pa. St., 248; Morris County Bank v. 
Rockaway Mfg. Co.,14 N. J. Eq., 193, 16 N. J. Eq., 150; 
Dalles L. & M. Co. v. Wasco W. M. Co., 3 Ore., 527; Gor- 
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gas v. Douglas, 6 8. & R. [Pa.], 512; Weaver v. Sells, 10 
Kan., 609.) 

A substantial compliance with the statute is a condition 
precedent of a mechanic’s lien. The recorded statement 
must, with substantial accuracy and certainty, describe the 
property upon which a lien is claimed. (2 Jones, Liens, 
secs. 1389, 1391, 1421; Phillips, Mechanics’ Liens, secs. 
377, 378, 386 ; Meyer v. Berlandi, 39 Minn., 438; Lindley 
v. Cross, 31 Ind., 109; Know v, Starks, 4 Minn., 7; White 
Lake Lumber Co. v. Russell, 22 Neb., 129; Girard P. 8. 
Co. v. Southwark F. Co., 105 Pa, St., 248.) 

An error in the statement claiming a mechanic’s lien can- 
not be corrected, nor an omission supplied, after the expi- 
ration of the time for filing the claim. A mechanic’s lien 
claim is not an instrument which can be reformed by a court 
of equity. The court cannot dispense with a compliance 
with the statute, or create a substitute. (2 Jones, Liens, 
secs. 1389, 1390, 1391; Phillips, Mechanics’ Liens, sec. 
386; Meyer v. Berlandi, 39 Minn., 4388; Lindley v. Cross, 
31 Ind., 109; Simpson v. Murray, 2 Pa. St., 76.) 

A mechanic’s lien cannot be created by agreement or con- 
vention between the parties. (Lyon v. Elser, 72 Tex., 304.) 


Samuel J. Tuttle, for appellee Clark & Leonard Invest- 
ment Company et al.:- 


In our state the lien of a mechanic dates from the com- 
mencement of labor or furnishing of material. (Comp. 
Stats. Neb., ch. 54; Choteau v. Thompson, 2 O. St., 114.) 

The mechanic’s lien law cannot be so construed as to 
interfere with prior bona fide liens on grounds on which 
the building shall be erected as a fixture. (Comp. Stats. 
Neb., ch. 54, sec. 6.) 

The fact that the morigage was made in contemplation 
of building, and the money covered thereby was to be ad- 
vanced from time to time, does not render the interest of 
the mortgagee inferior, or postpone the lien of the mortgage 
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to mechanics’ liens attaching after the registration of the 
mortgage. (Platt v. Grifith, 27 N. J. Eq., 207; Moroney’s 
Appeal, 24 Pa. St., 372; Taylor v. La Bar, 10 C. E. 
Greene [N. J.], 222; Macintosh v. Thurston, 10 C. E. 
Greene [N. J.], 242; Martsolf v. Barnwell, 15 Kan., 461.) 

Our law provides that the contract, the basis of the lien, 
must be made “with the owner.” A mortgagee is not an 
owner within the meaning of the statute. (McHugh v. 
Smiley, 17 Neb., 623; Fuquay v. Stickney, 41 Cal., 583 ; 
Hazelton v. Webb, 4 Neb., 308.) 


John H. Ames, for appellee Emma H. Holmes, admin- 
istratrix, on the question of priority of the purchase-money 
mortgage over the mechanics’ liens, cited: Hill y. Aldrich, 
50 N. W. Rep. [Minn.], 1020; Haupt Lumber Co. v. West- 
man; 52 N. W. Rep. [Minn.], 33; JMartsolf v. Barnwell, 15 
Kan., 612; Chicago Lumber Co. v. Schweiter, 45 Kan., 207; 
Taylor v. La Bar, 25 N. J. Eq., 222; Newark Lime & 
Cement Co. v. Morrison, 13 N. J. Eq., 133; Bridwell v. 
Clark, 39 Mo., 170; Hoover v. Wheeler, 23 Miss., 314; 
Morse v. Dole, 73 Me., 351; Brown v. Morison, 5 Ark., 
217; Getto v. Friend, 46 Kan., 24. 


Lamb, Ricketts & Wilson, Davis & Hibner, Mockett, 
Rainbolt & Polk, and Harwood, Ames & Kelly, for other 
appellees. 


Ryay, C. 


1. Leonidas K. Holmes and the First National Bank of 
Lincoln began this action against Jane G. Hutchins and C, 
H. Hutchins, as the owners of lot 12, in block 41 of said 
city, and the west half of lot 13 in Little & Alexander’s 
subdivision of lot 63 of 8. W. Little’s subdivision of the 
west half of the southwest quarter of section 24, town- 
ship 10, range 6 east. The other defendants named were 
originally joined by reason of having claims for, and liens 
upon, the above described property, with such exceptions 
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as will demand separate notice by reason of special circum- 
stances. The First National Bank of Lincoln was joined 
as plaintiff with Leonidas K. Holmes solely by reason of 
having obtained under Holmes a right to payment out of 
the proceeds of such recovery as said Holmes might ulti- 
mately be decreed entitled to. The action, therefore, in 
general terms, should be treated as—in effect it simply 
was—an action on behalf of Leonidas K. Holmes against 
the real property above described for the enforcement of a 
lien under our mechanic’s lien law, by reason of his having 
furnished material for the erection of buildings thereon. 
While there were many liens adjudicated by the judgment 
of the trial court, there are but two defendants with whom 
Leonidas K. Holmes has serious contention in this court. 
One of these adversaries is the representative of W. W, 
Holmes, who died while this action was pending; the other 
is Abner Heater. 

2. The petition contained all proper and necessary aver-. 
ments for the foreclosure of a mechanic’s lien as against 
the real property involved. In respect to the claim of L.. 
K. Holmes for a lien, which was filed in the proper office on 
July 13, 1889, against lot 12, block 41, above named, there- 
was a sufficient compliance with the statate to entitle the 
claimant to a lien thereon from ihe date of furnishing the: 
first material described, to-wit, March 1, 1889. The con-. 
tract, in pursuance of which the materials were furnished 
by L. K. Holmes, was, as he averred, with J. G. and H. 
C. Hutchins, the owners of the property sought to be sub- 
jected to the lien. In respect to the rights and interest of 
the defendant W. W. Holmes, who was living when the. 
petition was filed, the sole allegations of the petition were 
as follows: “ The other defendants, the Clark & Leonard 
Investment Company, Pennsylvania Company of Insurance 
on Lives, Philadelphia Mortgage & Trust Company, Badger 
Lumber Company, National Lumber Company, and W. 
W. Holmes, are holders of sundry mortgages on portions. 
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of said premises, * * * some of them having liens 
on one piece only of said property, and some on both 
pieces of property; and they are therefore made defend- 
ants to this action. The exact amount and the priority of 
the liens in said property claimed by said defendants, if 
any amount is due, the plaintiff is unable accurately to 
state.” The prayer of the petition was (omitting language 
not now necessary to quote) as follows: “ Wherefore the 
plaintiff prays the court that an accounting may be taken 
of and concerning the liens on said property, and the 
amount due the plaintiff may be ascertained, as well as the 
amounis due the several defendants, and that the priority 
of the liens may be adjudicated and determined; and that 
unless the sum due the plaintiff be paid by a short day to 
be nanied by the court, that said premises be sold and the 
proceeds applied by the court to pay the liens in the order 
of their priority; that in the meantime a receiver may be 
appointed to take charge of said property and collect the 
rents thereof, and to hold the same subject to the order of 
the court, to be applied in proportion on the liens on said 
property in the order of their priority, * * * and for 
such other, further, or different relief as plaintiff in equity 
is entitled to have, and for costs.” The mortgage to W. 
W. Holmes was of date February 19th, 1889, and was 
filed for record two days thereafter, and, as already ob- 
served, the first item furnished by L. K. Holmes was March 
ist following. 

Tested by these considerations alone, the mortgage to W. 
W. Holmes created in his favor the first lien. It is in- 
sisted, however, that this order of priority is reversed by 
the fact that W. W. Holmes sold the lot in question with 
the expectation, and it might further be said with the hope, 
that a building, which he expected would be erected on the 
lot in question by the grantees, would give increased value 
to the property upon which his mortgage operated as a lien. 
‘The case of Bohn Mfg. Co. v. Kountze, 30 Neb., 719, is con- 
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fidently relied on as sustaininig the views contended for, 
and it is likewise insisted that Pickens v. Plattsmouth In- 
vestment Co., 37 Neb., 272, reinforces the contention made 
on this head. In the case last referred to it was said that 
the company making the conveyance probably had knowl- 
edge of the design of the grantee to boom the property con- 
veyed by the erection thereon of the Park House. Whether 
or not the grantor company was more directly interested 
than to the extent of having knowledge of the design as- 
cribed to grantee company was, in the opinion, declared to 
be the question essential to the determination of the appeal 
under consideration. As to this very important proposi- 
tion it was said: “It seems to us, upon a review of all the 
facts in the case, that the conclusion is unavoidable that 
these companies were engaged in a joint enterprise, to-wit, 
the booming of this property; that in furtherance of the 
interest of both parties this contract was made for the erec- 
tion of the Park House by the Plattsmouth Investment 
Company, as well as by the Plattsmouth Land & Improve- 
ment Company,” the grantor and grantee companies above 
referred to. The decision of the case from which we have 
just quoted was based upon the conclusion reached; i. ¢., 
that the two companies were really participants in the 
erection of the Park House for the furtherance of the in- 
terests of both companies; that one was more obviously so 
than the other, being the only real difference. In Bohn 
Mfg. Co. v. Kountze, swpra, the action was against Her- 
man Kountze, the owner of the fee, and Z. B. Berlin, 
the equitable owner, in possession under a contract of pur- 
chase with Kountze. This contract contained the follow- - 
ing provisions: “And it is hereby expressly understood 
and agreed, and is a part of the consideration for the sale 
of said lot to said Z. B. Berlin, that the said Z. B. Berlin 
agrees and binds himself, his heirs, executors, and assigns, to 
build, or cause to be built, on said lot a good, substantial, 
new dwelling house, costing not less than twenty-five hun- 


Vor, 38] JANUARY TERM, 1894. 609 


Holmes v. Hutchins. 


dred dollars, and if more than one dwelling is erected on said 
lot, then each such dwelling shall cost not less than twenty- 
five hundred dollars, exclusive of all other improvements 
that may be put on’ said lot, such house or houses to be 
built on good substantial brick or stone foundations. The 
said dwelling shall be commenced within eight months 
from the date hereof, and be fully completed within twelve 
months from the date hereof, time being of the essence of 
this contract, and the improvements provided for being a 
part of the consideration to be paid for said lot. Therefore, 
should said Z. B. Berlin for any reason fail or neglect to 
build such building as herein provided for, and within the 
time specified, then, at the option of said first party, and for 
the reason that said improvements have not been made as 
stipulated, this contract may be declared forfeited by said 
first party, with all the penalties herein provided for.” In 
addition to the provisions contained in the language just 
quoted, the contract provided that upon request Kountze 
would advance not to exceed $2,200, to be used in paying 
for labor and material for use in the house required to be 
built, said money to be subject to check by Berlin as soon 
as Kountze should receive notice of the commencement of 
work on the building. These checks were required to be 
countersigned by Kountze before the bank upon which 
they were drawn should be authorized to pay them. The 
conveyance by warranty deed, contemplated by the contract, 
was only to be made upon full compliance with the several 
terms of the contract, time being of the essence of the con- 
tract. In the consideration and determination of this case 
no new doctrine of law was announced, It was simply 
held that the facts of that case constituted such a relation 
between the parties to said contract that the interest of each 
of such parties in the property thereby required to be im- 
proved was liable as the interest of an owner under the 
provisions of the mechanic’s lien law. The contract itself 
required Berlin to build upon the land, Kountze in the 
43 
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meantime holding the title; and it was not in violation of 
this language, rather the contrary, to assume that in this 
manner, as owner, Kountze authorized the erection by him 
required. If, as the court found, Kountze was privy to 
the contract for the erectiou of a building on the premises, 
the legal title of which was in himself, his interest in the 
land was directly affected by the provisions of the me- 
chanic’s lien law in force, because, as an owner, he had in 
effect contracted for the material and labor indispensable to 
the building of the house required to be erected. 

A. quotation relative to this case from the opinion in 
Pickens v. Plattsmouth Investment Co., supra, though it 
may be open to the objection that it isa vain repetition, has 
at least the advantage that it cannot be considered asa new 
departure from propositions of law previously recognized 
and enforced. With no other apology, therefore, the fol- 
lowing language is reproduced: “By this it was not held 
that where the owner of the land sells it, and simply takes 
back a mortgage for the purchase price without in any way 
becoming a party to a contract for the erection of improve- 
ments, one who furnishes materials or labor upon a contract 
with the vendee alone can assert thereon a lien superior to 
that of the said mortgage duly recorded. Quite to the 
contrary it has recently been held by this court, in Henry 
& Coatsworth Co. v. Fisherdick, 37 Neb., 207, that where 
one furnishes money to build a house, for which he took 
a mortgage upon the premises whereon the erection was 
to be made, the record of such mortgage gave it a pri- 
ority to the rights of material-men and mechanics who 
began to confer value upon the mortgaged property after 
the record of the mortgage. To subject a vendor’s rights 
in the subject-matter of the sale to the claim of a me- 
chanic’s lienor it must appear that, with respect to the 
value conferred by the labor or material of such lienor, 
there was a privity of contract through the vendee between 
the vendor and such lienor. This privity will not be im- 
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plied from the mere fact that the mechanic’s lienor, upor 
the faith of a contract between himself and such vendee, 
furnished Jabor or material; it must be established by the 
proofs, or be as fairly inferable from the facts as any other 
independent fact or proposition.” 

The same result is reached upon a careful consideration 
of the pleadings in the case at bar. It has already been 
shown that the petition was one solely for the foreclosure 
of a mechanic’s lien. It contained no averment of any 
agreement or understanding between W. W. Holmes on the 
one part and J. G. and H. C. Hutchins on the other, that 
the latter were even expected, much less required, to erect 
a building upon the premises sold to them. 

The deed of W. W. Holmes, and the mortgage back for 
security of the purchase price unpaid, embraced all under- 
standings between the parties, and in them was contained 
no intimation of any such relation as was shown to exist 
between the parties to the contract described in Bohn Mfg. 
Co. v. Kounize, supra; hence any proof to establish that 
relation was irrelevant as well as immaterial. This want 
of averment is not cured by the reply of L. K. Holmes, 
which was in the following language: “ Now come the said 
plaintiffs, and for reply to the answer and cross-petitions of 
the several parties hereto deny all new matter set up therein 
and allege said W. W. Holmes sold said lot 12, in block 
41, to C. H. Hutchins and Jane G. Hutchins with condi- 
tion and obligation to build thereon, and Clark & Leon- 
ard Investment Company made said loan with obligation 
and agreement to build, and thereby subjected their inter- 
ests to the lien of the plaintiff’? It is not the province 
of a reply to introduce a new or different cause of action 
from that stated in the petition. (Savage v. Aiken, 21 Neb, 
605; Hastings Sch. Dist. v. Caldwell, 16 Neb., 68.) The 
averments of the petition, even if each is conceded true, 
only entitle the plaintiff to the foreclosure of a mechanic’s 
lien. The action being therefore reduced to a contest be- 
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tween the claimant of a mechanic’s lien on the one hand, 
and the holder of a mortgage, the lien of which had at- 
tached before the mechanics’ lien had its existence, on the 
other, as against the lot mortgaged, improved, and sought to 
be subjected to the payment of both claims, it would seem 
that the proviso closing section 6, chapter 54, Compiled Stat- 
utes, is not wholly irrelevant. This section, it is true, refers 
in the main to the power of the court in which foreclosure 
proceedings are pending to cause the property sought to 
be affected by the mechanic’s lien being foreclosed to be 
leased pendente lite. At the close of the section, however, - 
is this language: “ Provided, This Jaw shall not be so 
construed as to interfere with prior bona fide liens on 
grounds on which such buildings shall be erected as a fixt- 
ure.” Assthis language is properly applicable to the whole 
law regulating mechanics’ liens and their enforcement, is 
contained in the very statate under which such lien claim- 
ants derive their rights and remedies, and is but the enun- 
ciation of a rule just in itself, it must be held an inhibition 
on the power of courts to postpone to mechanics’ liens prior 
existing valid liens on grounds on which improvements 
have subsequently been made. It follows from all these 
considerations that the district court properly held the lien 
of the mortgage to W. W. Holmes paramount to that of 
Leonidas K. Holmes for materials furnished. 

3. It is not required that what has already been said 
as to the general purport of the petition of L. K. Holmes 
should be repeated. After reciting the filing of an itemized 
statement of account for material furnished for use in the 
erection being made upon said lot, the petition referring to 
said filed statement used the following allegation : 

“Tn the drafting of said mechanic’s lien the scrivener, 
by whom said lien was drawn, erroneously described one 
of said lots in this: that in said lien was written ‘ Richards’ 
subdivision of lot 64’ instead of ‘Little & Alexander’s 
subdivision of lot 63,’ which was intended and was the real 
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description of said property, and the error was not discov- 
ered until on or about the 11th day of September, 1890; 
but the said building on the west half of lot 13 of Little 
& Alexander’s subdivision of lot 63 of Little’s subdivision 
carried prominently upon its front the names of J. G. and 
C. H. Hutchins, and was known as ‘ Hutchins Block,’ and 
was the only building owned by the said J. G. and C. H. 
Hutchins on the north side of O street between Fourteenth 
and Seventeenth streets, and was the only brick building 
owned by J. G. and C. H. Hutchins anywhere in Little’s 
subdivision of the west half of the southwest quarter of 
said section 24; and the said J. G. and C. H. Hutchins are 
still the- owners of said property, and the rights of no in- 
nocent purchaser have attached, and all parties claiming an 
interest in said property have obtained the same with full 
notice of plaintiff’s rights.” 

A part of the prayer of said petition has already been 
set out and needs now only to be referred to for consid- 
eration in connection with the remainder of said prayer, 
which, referring to the above erroneous description, was as 
follows : 

“That at the hearing of this cause the erroneous de- 
scription in said lien may be corrected, and said lien held 
and adjudged to be a good and valid lien upon the west 
half of lot 13, in Little & Alexander’s subdivision of lot 
63 of Little’s subdivision of the west half of said section 
24, instead of lot 13 in Richards’ subdivision of lot 64 of 
Little’s subdivision as in said lien written; and that the 
rights of the plaintiff therein may be saved to him, and 
the proceeds of said lien be applied on said note of $3,400 
and interest; and that in event said reformation be not 
granted by the court, that the defendants having liens upon 
both pieces of property may be required to first exhaust 
the piece of property on which the plaintiff is not permitted 
to have a lien, so that the plaintiff’s security may be im- 
paired as little as may be by such mistake in description; 
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and for such other, further, or different relief as plaintiff 
in equity is entitled to have, and for costs.” 

There was proper issue joined in respect of the matter of 
the erroneous description above alleged, and in respect to 
this branch of the case tle action of the court is thus 
recited ina journal entry, which constitutes part of the 
record : : 

“This cause came on for hearing on the motion of the 
plaintiff to correct the entry of the findings and decree 
heretofore made in this cause and was submitted to the | 
court, on due consideration whereof the court finds that at 
the rendition of the decree heretofore entered herein, to-wit, 
on November 27, 1891, and of record in Journal X at 
page 597, it was actually determined and found by the court 
that a part of the real estate on which plaintiff claims a 
mechanic’s lien is correctly described as the west half of lot 
13, in Little & Alexander’s subdivision of lot 63 of S. 
W. Little’s subdivision of the west half of the southwest 
quarter of section 24, township 10, range 6 east; that in 
drafting the mechanic’s lien of plaintiff mentioned in the 
petition, the scrivener by whom the same was drawn, in 
writing said description, erroneously used the words ‘ Rich- 
ards’ subdivision of lot 64’ instead of ‘Little & Alexan- 
der’s subdivision of lot 63,’ as was by plaintiff intended to 
be written, and which was the true and proper description 
of said property; that the building upon the west half of 
said lot 13 bore prominently upon its front the names of 
J.G. and C. H. Hutchins, and was known as the ‘ Hutch- 
ins Block,’ and was the only building owned by J. G. and 
C. H. Hutchins in Little’s subdivision of the west half of 
the southwest quarter of said section 24; that said J. G. 
and C. H. Hutchins were still owners of said property at 
the commencement of this suit; that defendant Heater pur- 
chased said premises from said J. G. and C. H. Hutchins 
since the commencement of this suit, and the sum of $1,700 
and accrued interest on account of the plaintiff’s claim of 
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mechanic’s lien was deducted from the purchase price as a 
part of the consideration by him paid, and that plaintiff is 
entitled to have the said error in his mechanic’s lien cor- 
rected ; but that in entering up said decree all of the said 
findings of fact so determined by the court were, by inad- 
vertence and mistake, omitted therefrom. 

“Tt is therefore considered and ordered by the court that 
the entry of said findings and decree be corrected and re- 
formed so as to include the said findings, and to correct 
plaintiff’s mechanic’s lien as follows: A part of the real es- 
tate on which plaintiff claims a mechanic’s lien is correctly 
described as the west half of lot 13 in Little & Alexander’s 
subdivision of lot 63 of S. W. Little’s subdivision of the 
west half of the southwest quarter of section 24, town- 
ship 10, range 6 east; that in drafting the mechanic’s 
lien of plaintiff mentioned in the petition, the scrivener by 
whom the same was written erroneously used the words 
‘Richards’ subdivision of lot 64’ therein instead of said 
‘Little & Alexander’s subdivision of lot 63,’ as was by 
plaintiff intended to be written, and which was the true 
and proper description of said property ; that the building 
on the west half of said lot 13, on which plaintiff claims a 
mechanic’s lien, bore prominently upon its front the names 
of J. G.and C. H. Hutchins, and was known as ‘ Hutchins 
Block,’ and was the only building owned by J. G. and C. 
H. Hutchins in Little’s subdivision of the west half of the 
southwest quarter of said section 24; that said J. @. and C. 
H. Hutchins were still owners of said property at the com- 
mencement of this suit; that defendant Heater purchased 
said premises from said J. G. and C. H. Hutchins since 
this suit was commenced, and the sum of $1,700 and ac- 
rued interest, on account of the plaintiff’s claim of me- 
chanic’s lien, was deducted from the purchase price thereof 
asa part of the consideration by him paid therefor, and that 
the plaintiff is entitled to have the said error in his me- 
ehauic’s lien corrected. 
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“Tt is further considered by the court that the error in 
the description of said premises appearing in the mechanic’s 
lien of plaintiff be corrected and reformed so as to read 
‘Little & Alexander’s subdivison of lot 63’ instead of 
‘Richards’ subdivision of lot 64,’ as erroneously written, 
and that said decree in all other respects stand as heretofore 
entered. To all of which defendant Heater excepts.” 

The appellant, Abner Heater, contends that the court, in 
a proceeding of this kind, had no authority to subject to 
the mechanic’s lien claimed by L, K. Holmes the half of 
the lot against which the claim for a lien by being reformed 
was made operative, the said Heater in the interim having 
purchased the property thus subjected to the claim of L. K. 
Holmes. It is insisted by counsel for L. K. Holmes that 
as Heater bought the property with the constructive knowl- 
edge of the pendency of a suit to reform the erroneous de- 
scription alleged necessarily incident to filing a notice lis 
pendens, the reformation of the claim for a lien decreed as 
prayed became as fully operative against Heater as though 
the original filing of the claim for a lien was as void of mis- 
take as it was after its reformation by the court. Without 
doubt the mechanic’s lien law should receive a liberal con- 
struction with a view to effectuate the remedy given by 
statute. In the early history of legislation upon this sub- 
ject, courts seemed hostile to the remedies given by this stat- 
ute, and were astute in discovering means whereby its 
operation might be avoided. Jn this respect other innova- 
tions by statute have met with as little encouragement, as in 
respect to the statute of limitations and others that might 
be cited. The most noted instance of this kind was the 
opposition to the adoption of the code of civil procedure 
in the several states wherever it has been adopted, notably 
in the early legislation on that subject. In many adjudica- 
tions under such innovations of statute it was necessary — 
again and again to insist that the several statutes enacted, 
being remedial in their nature, should receivea liberal con- 
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struction to effectuate the remedies provided. It has never 
been held, so far as we are aware, that in aid of such stat- 
utes new rights were by the court to be created, nor exist- 
ing rights deemed destroyed. It is but equitable that one 
shall be recompensed for his labor or material contributed 
for the improvement of the property of another. (Miller v. 
Hollingsworth, 36 Ia. 163.) The mechanic’s lien law 
recognizes this equity of the contributor as against the 
property benefited for the repayment of the value of his 
contribution. The provisions of the mechanic’s lien law, 
aside from the recognition of this equity, are devoted, first, 
to the manner of enforcing the right recognized, and second, 
to providing for the protection of third parties in respect to 
notice of this claim for remuneration. For the period of 
four months from the date of the last item furnished, the 
progress of the work, or its recent completion, is supposed 
to impart ample notice that the laborers and material-men 
contributing to the erection have a lien on the property 
thereby rendered more valuable. If such material-man 
or laborer desires to prolong his lien for two years, he is 
required only to file a sworn statement containing such 
facts as would fully advise the public of the nature and 
amount of his lien, as well as indicate the property thereby 
to be affected. Within the four months given the notice is 
chargeable upon presumed ocular observation; after the ex- 
piration of that time it is implied from an ex parte state- 
ment, sworn to, and filed in a public office as one of its 
records. This recorded statement creates no new rights as 
against third parties; it only gives constructive notice to 
them of aclaim to a lien recognized by the statute; and by 
giving such notice the right to enforce the lien claimed is 
perpetuated for two years. If the required statement is 
not filed, or if it is so defective as not to impart notice of 
the property sought to be charged, there survives after the 
four months no right to such lien as against purchasers. 
As to third parties, the filing of the statement entitling to 
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a lien is a matter of substance with which there must be a 
substantial compliance to entitle to the enforcement of the 
lien claimed as against third parties dealing with the prop- 
erty sought to be charged. (Jones, Liens, secs. 1389 et seq.; 
Phillips, Mechanics’ Liens, sec. 878; Lindley v. Cross, 31 
Ind., 109; Knox v, Starks, 4 Gil. [Minn.], 7; Simpson v. 
Murray, 2 Pa. St., 76; White Lake Lumber Co. v. Russell, 
22 Neb., 129.) 

In Keith v. Tillford, 12 Neb., on page 273, occurs this 
language of Coss, J.: “There can be no doubt of the cor- 
rectness of the proposition to which plaintiffs in error cite 
numerous authorities, that where the statute confers a right 
and prescribes adequate means of protecting it the pro- 
prietor of the right is confined to the statutory remedy.” 
In Simpson v. Murray, supra, it was held that where a 
mistake of the nature of that made in filing the statement 
of L. K. Holmes had originally been made, it could not 
be cured in seire facias or other proceedings to enforce 
the lien claimed. It seems therefore, ordinarily, to result 
that as between L. K. Holmes and Abner Heater, the filing 
of such a defective statement as was filed could not be 
cured by evidence of actual notice to Heater that Holmes 
claimed such a lien, nor from such notice as was necessarily 
implied by the pendency of a suit to reform the contents 
of such statement to a compliance with the statute. 

4, It is insisted, however, that part of the considera- 
tion for the conveyance of this property to Heater was his 
agreement to pay this claim of L. K. Holmes. In the 
deed of conveyance to Heater it was recited that he as- 
sumed and agreed to pay all liens and incumbrances upon 
the property conveyed. It has already been shown, how- 
ever, that this was neither a lien nor an incumbrance upon 
the property; hence, this language does not bind Heater to 
pay the claim of L. K. Holmes. The finding of the trial 
court was not that Heater assumed or agreed to pay the 
claim of L. K. Holmes, but it was that as part of the 
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consideration paid for the property Heater deducted $1,700 
and accrued interest on account of the claim of L. K. 
Holmes to a mechanic’s lien. It is not at all clear from 
this finding whether a right of action exists in favor of 
any one for the recovery of this $1,700 and accrued inter- 
est. The most natural inference to be drawn from the lan- 
guage used is, that if such cause does exist, it is rather in 
favor of Heater’s grantors than in favor of the holder of 
the alleged lien, for there is no proof of an agreement by 
him to assume, become liable for, or pay this claim made 
by L. K. Holmes. ‘The finding goes as far as the evidence 
justifies, and upon it L. K. Holmes could base no right of 
action against Heater. If such right of action existed, 
however, between tlie parties to whom reference has just 
been made, it would not justify granting the relief sought 
by the petition in this case, for, as already noted, that re- 
lief was confined to the enforcement of a mere lien against 
the property for the payment for material furnished upon 
a contract with J. G. and C. H. Hutchins. Incidentally, 
to be sure, the reformation of the statement filed for such 
lien was sought, and yet the relief was solely the enforce- 
ment of a specific lien. There was no prayer for a per- 
sonal judgment against Heater, as there should have been 
to sustain any proper claim for relief founded upon his 
alleged liability for the amount of this lien. Indeed, there 
was no averment from which it could be inferred that 
Heater was at all personally liable. It may be possible 
that Heater assumed payment of this claim of L. K. 
Holmes as part of the consideration, and in an action for 
the recovery of the same upon the said undertaking of 
Heater that he should be held liable, but upon this propo- 
sition no guess will be hazarded, for it would be foreign to 
any issue tendered or joined in this case, to say nothing of 
the unsatisfactory nature of the proof to justify it. Clearly, 
however, the decree rendered in favor of L. K. Holmes as 
against the west half of lot 13, in Little & Alexander’s 
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subdivision of lot 63 of S. W. Little’s subdivision of the 
west half of the southwest quarter of section 24, township 
10, range 6 east, sixth P. M., must be reversed and said 
half lot adjudged the property of Heater, free of any lien 
in favor of L. K. Holmes. For the reasons given, the 
judgment of the district court is reversed and a decree di- 
rected in this court in accordance with this opinion. 


DECREE ACCORDINGLY. 


JoHn D. KILPATRICK ET AL, APPELLEES, V. KANSAS 
Crry & Beatrice RaILtRroaD CoMPANY ET AL, 
APPELLEES, IMPLEADED WITH NEw York SEcu- 
rity & Trust CoMPANY, APPELLANT, AND E. P. 
ReEynoL_ps & CoMPANY, INTERVENORS. 


FILED JANUARY 3, 1894. No. 5034. 


1. Mechanics’ Liens: MortaaGes: Prioritigs. Between an 
investment company and certain individuals it was agreed that 
the former should furnish, substantially, all the money neces- 
sary for, and to be used in, the construction of a proposed railroad 
and take their notes therefor, their payment to be guarantied 
by an existing railroad company, controlled by such individuals; 
that they should execute and file a certificate of incorporation 
of the proposed railroad, and execute, or cause to be executed, 
in its name, 3 mortgage on its anticipated property to secure its 
negotiable bonds, to be issued by it and deposited with the in- 
vestment company as collateral security for said notes. At the 
date of the execution and delivery of such bonds and mortgage, 
pursuant to said agreement, and at the date of the record of such 
mortgage, such proposed railroad company had acquired no , 
property, right of way, or franchises,and had taken no step 
towards the acquisition of either, further thau the filing of its 
certificate of incorporation and the uaming of its board of di- 
rectors and officers, of all which facts the investment company 
had knowledge. The money agreed to be furnished by the in- 
vestment company was by it paid over to the individuals afore- 
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said, they then being officers of the proposed railroad company, 
to be by them expended in the construction of said proposed 
railroad; and such individuals entered into contracts in the 
name of such railroad company for labor and material used in 
the building of its said road, but failed to pay therefor. Held, 
That the investment company should be regarded as a promoter 
and builder of the railroad, and was not entitled to have the 
mortgage decreed a lien upon the property and franchises of the 
railroad constructed, superior to the statutory liens against the 
same for labor and material furnished in itsconstruction. Post, 
J., with Ryan and IrvINE, CC., dissenting. 


2. A waiver of a mechanic’s lien will not be inferred merely 
from the taking of collateral security from another, and ina 
manner not inconsistent with the retention of the lien. 


3. A former adjudication in the federalcourts on the subject- 
matter of a controversy cannot be taken notice of in the state 
courts unless properly presented by the pleadings and proofs. 


Apprat from the district court of Gage county. Heard 
below before APPELGET, J. 


Hornblower, Byrne & Taylor, Warner, Dean & Hager- 
man, and Griggs & Rinaker, for appellant. 


Harwood, Ames & Kelly, I. P. Dana, and BR. 8. Bibb, 
for appellees. 


Marquett, Deweese & Hall, for intervenors, 


See opinions for authorities upon the propositions dis- 
cussed, 


Rag@ay, C, 


This is an appeal from a decree of the district court of 
Gage county, rendered July 17, 1891. The action was 
brought by the appellees, Kilpatrick Bros. & Collins, to 
foreclose a mechanic’s lien against the property of the Kan- 
sas City & Beatrice Railroad Company (hereinafter called 
the “Beatrice Company”’) for a balance due for labor and 
material furnished in the grading of that company’s rail- 
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road. The appellant, The New York Security & Trust 
Company (hereinafter called the “Trust Company’’), was 
made a party defendant, as it held a mortgage on the road 
of the Beatrice Company, given by it to secure an issue of 
$400,000 of its negotiable bonds. The appellee, The Kan- 
sas City, Fort Scott & Memphis Railroad Company (here- 
inafter called the “Fort Scott Company”’, was also made a 
party and filed its answer, claiming a lien fora balance due 
it for ties sold and delivered to the Beatrice Company, and 
used in the construction of its road. The appellee, The 
Kansas City, Wyandotte & Northwestern Railroad Com- 
pany (hereinafter called the “ Wyandotte Company”), was 
made a party defendant, as it was'in the possession as les- 
see of the road of the Beatrice Company. By the decree 
of the district court Kilpatrick Bros. & Collins were 
given a lien upon the property in question for the sum of 
$29,445.17; and the Fort Scott Company was given a lien 
for the sum of $33,864.79. The two were declared first 
liens of equal rank and to prorate one with the other. 
The Trust Company, by the decree, was also given a lien 
on the property, subject to the first two liens, for the sum 
of $278,267.85. The decree also provided that in case of 
default in the payment of these amounts within a time 
fixed, the property and franchises of the Beatrice Company 
should be sold and the proceeds of the sale applied to the 
satisfaction of the liens in the order of their priority. The 
Trust Company brings the case here and avers that the 
decree is erroneous, in the fact that its lien is postponed to 
those of the Kilpatrick Bros. & Collins and the Fort Scott 
Company. 

It is conceded that the value of the property in contro- 
versy is insufficient to pay the amount of all the liens ad- 
judged against it. The facts disclosed by the record before 
us, so far as they are deemed material, are these: That some: 
time prior to the 29th day of May, 1889, the Wyandotte 
Company, a foreign corporation, had constructed a line of 
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railroad from Kansas City, Missouri, to the line between 
the state of Kansas and the state of Nebraska, at a point 
called Summerfield. For the prosecution of this undertak- 
ing, money had been furnished by the Philadelphia Invest- 
ment Company (hereinafter called the “Investment Com- 
pany’), a Pennsylvania corporation, having its place of 
business in the city of Philadelphia, in said state, upon 
terms and security which are not disclosed by the record, 
and which are immaterial except as showing that the In- 
vestment Company was familiar with the affairs of the 
Wyandotte Company, which shortly thereafter proved to 
_be insolvent, and was, at the date of the negotiations here- 
inafter mentioned, financially unable to carry out an enter- 
prise involving an outlay of considerable sums of money. 
Previous to this time, however, and during the progress 
of the construction of the road of the Wyandotte Company, 
and probably as a part of that undertaking, it was pro- 
posed to extend this line of road to Beatrice, Nebraska. 
At the time this project was first undertaken, it was sup- 
posed and intended that this extension would be made in 

the name and under the authority of the Wyandotte Com- 
' pany. Subsequently, however, pursuant to correspondence 
between one Erb, the president of the Wyandotte Company, 
and one Brockie, the president of the Investment Company, 
the plan was so changed as to require the formation of a 
Nebraska corporation, and accordingly a certificate of in- 
corporation of the Beatrice Company was executed and re- 
corded on the 19th day of June, 1889. On the first day 
of July, 1889, a mortgage was executed by the Beatrice 
Company upon all its property and franchises then existing, 
or thereafter to be acquired, purporting to be given to se- 
cure its negotiable bonds to the amount of $400,000. This 
mortgage, which was filed for record on the 13th day of 
July, 1889, contained, among other things, the following : 

“‘ Whereas, the said party of the first part is the owner 
of a line of railroad constructed, and in process of construc- 
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tion, from a point on the line of the Kansas City, Wyan- 
dotte & Northwestern railroad where the same intersects 
the state line between Kansas and Nebraska, thence ex- 
tending in a northerly direction through Pawnee county, 
state of Nebraska, to the city of Beatrice, in Gage county, 
in said state, all of said line of railroad being of the esti- 
mated length in the aggregate of thirty-five miles, or there- 
abouts; * * * 

‘‘Whereas, for the purpose of building, furnishing, 
equipping, and operating said railroad, the party of the 
first part is desirous of borrowing money and has resolved 
to execute bonds of said company in amounts of $500 each, 
as hereinafter stated: * * * Upon the execution and 
delivery of this mortgage, and from time to time thereunder, 
the trustee shall, as requested by resolution of the board of 
directors of the railroad company, certify the bonds here- 
under to the extent of and not exceeding $400,000, and on 
said resolutions of said board of directors shall sell all 
bonds requested to be certified, and their proceeds shall 
actually be used for and applied, under the direction of 
said board, to the construction, completion, maintenance, 
and operation of said railroad, and not otherwise.” 

On the 17th day of July, 1889, all these bonds were 
delivered to the Investment Company under an agreement 
as finally perfected, that the latter company should ad- 
vance, from time to time, to the Wyandotte Company, or 
to Erb, as its president, money for the construction of the 
proposed Beatrice Company, upon the notes of the Be- 
atrice Company, guarantied by the Wyandotte Company, 
for the payments of which these bonds should be held as 
collateral security. The entire amount of the capital stock 
of the Beatrice Company was subscribed by and issued to 
the Wyandotte Company ; but it is evident that nothing 
was ever paid or intended to be paid therefor. During 
the earlier weeks of these negotiations, and until about the 
time of the execution of the bonds and mortgage, it had 
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not been decided whether a Nebraska corporation should 
be formed or not; nor if so, what should be its name; 
nor had the right of way been secured, or the route, or the 
Nebraska terminus of the road determined upon. 

Elias Summerfield, the treasurer and general manager of 
the Wyandotte Company, testified on the trial as follows : 

Q. Was there a note for this money? 

A. Yes, sir. 

Q. Who executed it? 

A. It was first executed by the Kansas City & North west- 
ern road. Afterwards the attorney of the Trust Company 
suggested that it had better be changed, and returned the 
note to us to he executed by the Kansas City & Beatrice 
road, and indorsed by the Kansas City, Wyandotte & 
Northwestern road, and by the Northwestern Construction 
Company. 

Q. When was that exchange made? 

A. I can’t tell you now. It was after the first note was 
signed, and we had gotten some of the money on it, 

Q. Was it as late as October ? 

A. Ican’t remember. I possibly might find out at my 
office, 

Q. But the original notes were made by the Kansas 
City, Wyandotte & Northwestern Railroad Company, and 
indorsed by the Construction Company ? 

A. Yessir. We hadn’t even incorporated the Kansas 
City & Beatrice road. 

Q. It hadn’t been incorporated? 

A. No, sir; I think not, when the arrangement was 
made for the loan. 

Q. The money was borrowed by the Kansas City, 
Wyandotte & Northwestern road, and placed in its treas- 
ury? 

A. The exchange of notes was made before we got all 
the money. We might have got one payment, or the second, 
T can’t tell which. 

44 
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Q. Did you have a treasurer for the Kansas City & 
Beatrice road? 

A. Yes, sir, a nominal one. 

Q. But none of this money went into his hands? 

A. No, sir. 

Q. And these bonds of the Kansas City & Beatrice road 
were placed as collateral, after issued, to these notes? 

A. Yes, sir. 

Q. Do you know when the bonds were issued, as a mat- 
ter of fact? 

A. I think it was some time after we got the first issue, 
—the first $65,000. 

Q. After that? 

A. Yes, sir. 

Q. How long after? 

A. I think some time after the latter part of July, 
1889; I am not sure. 

Q. At the time these first notes were executed, what, if 
anything, had been done by the Kansas City & Beatrice 
road towards the organization for the building of such road? 

A. Nothing at all. 

Q. Had the grade stakes been set? 

A. No, sir; we had not even concluded on the final lo. 
cation at that time, nor even the name of the road. 

Q. And the right of way had not been procured ? 

A. No, sir. 

Q. So that nothing, in fact, had been done at the time 
you executed these first notes and got the first money? 

A. I think not. Of course we had made preliminary 
surveys. , 

Q. But had not established your lines? 

A. We had not done anything until the 8th day of Au- 
gust, 1889, the date of the vote for municipal bonds was 
had at Beatrice. If we hadn’t gotten the bonds we would 
not have built. We intended going to Wymore. * * *— 

Q. Are you able to state approximately the amount of 
actual cash you received from the Philadelphia Investment 
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Company or from’ the Wyandotte & Northwestern Com- 
pany? 

A. I think something about $250,000. There was about 
three per cent commission paid for the loan. 

Q. Money was constantly taken out for interest on these 
notes from month to month? 

A. No, sir, they were not due. The road went into the 
hands of a receiver before the notes became due, I think; 
that is my impression. We might have made one pay- 
ment of interest, [ am not sure—I expect we did; I think 
we paid the interest on the six months installment; I have 
forgotten about that. 

It was estimated that the proposed construction would 
cost $350,000. Of this sum $260,000 was to be furnished 
by the Investment Company upon the notes of the Wyan- 
dotte Company, afterwards changed to the notes of the 
Beatrice Company, guarantied by the Wyandotte Company, 
and collaterally secured by the bonds of the Beatrice Com- 
pany, to the amount of $400,000, secured by a mortgage on 
its anticipated property. These bonds, when executed, were 
to be placed in the possession of the Investment Company. 
Sixty-five thousand dollars of the cost of the proposed road 
was expected to be realized from municipal donations, and 
any deficiency was to be made up from the treasury of the 
‘Wyandotte Company. The success of the enterprise de- 
pended upon the co-operation of the Investment Company, 
and its officers and attorneys were consulted at every step 
in the organization and progress of the enterprise. Pur- 
suant to this arrangement money was furnished from time 
to time by the Investment Company to Erb and his associ- 
ates, which it was intended by the Investment Company 
should be used in the building of the road. However, the 
Investment Company does not know how much thereof 
was in fact so employed, nor how much, if any, was di- 
verted to other purposes. Erb and his associates pro- 
ceeded to make contracts, as officers of and in the name of 
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the Beatrice Company, for work and material for the con- 
struction of the road of that corporation, and, among 
others, entered into a contract with Kilpatrick Bros. & 
Collins for grading, and with the Fort Scott Company 
for ties. The parties thus contracted with fulfilled their 
respective obligations, performing the labor and furnishing 
the material contemplated, until the 8th day of January, 
1890, when the same was completed. For the balance re- 
maining unpaid on both their accounts notice of liens 
against the property of the Beatrice Company was duly 
filed. It is not denied that all of the bonds, together with 
the notes for which they were deposited as collateral, remain 
in the possession of the Investment Company. 

The important and controlling question in this case is 
whether the liens of the men who furnished the material 
and labor that entered into the construction of this rail- 
road are superior to the lien of this mortgage made thereon 
before the road had any existence, except on paper, and 
made for the benefit of the Investment Company, which 
knew, at the time of its execution, that the property which 
it purported to cover had in fact no existence, The statute 
relative to mechanics’, material-men’s, and contractors’ 
liens upon property of this character is found in chapter 
54, article 2, Compiled Statutes, 1893, sections 2 and 3 of 
which are as follows: 

“ Sec. 2. And when material shall have been fafaituea: 
or labor performed, in the construction, repair, and equip- 
ment of any railroad, canal, bridge, viaduct, or other 
similar improvement, such labor and material-man, con- 
tractor or subcontractor, shall have a lien therefor, and the 
said lien therefor shall extend and attach to the erections, 
excavations, embankments, bridges, road-bed, and all land 
upon which the same may be situated, including the rolling 
stock thereto appertaining and belonging, all of which, in- 
cluding the right of way, shall constitute the excavation, 
erection or improvement provided for and mentioned in 
this act. 
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“Sec. 3. Every person, whether contractor or subcon- 
tractor, or laborer or material-man, who wishes to avail 
himself of the provisions of the foregoing section shall file 
with the clerk of the county in which the building, erection, 
excavation, or other similar improvement to be charged 
with the lien is situated, a just and true statement or ac- 
count of the demand due him after allowing all. credits, 
setting forth the time when such material was furnished 
or labor performed, and when completed, and containing a 
correct description of the property to be charged with the 
Jien and verified by affidavit; such verified statement or 
account must be filed by a principal contractor within 
ninety days, and by a subcontractor within sixty days, 
from the date on which the last of the materia] shall have 
been furnished, or the last of the labor is performed; buta 
failure or omission to file the same within the periods last 
aforesaid shal! not defeat the lien, except against purchasers 
or incumbrances in good faith without notice, whose rights 
accrued after the thirty or ninety days, as the case may be, 
and before any claims for the lien was filed.” 

It is urged that this statute is not unlike other enact- 
ments of the same general character, in that it entitles the 
contractor, laborer, or material-man to a lien only upon the 
interest of the party or parties at whose instance the work 
may be done or material furnished; and that, therefore, if 
at the time the work of the construction or reparation is 
begun the property is subject to existing liens shown on the 
public records, such liens will be entitled to precedence 
over any claim that may be asserted for labor or material 
furnished for improvements on the property after the date 
of the filing of said liens; and it is argued, therefore, 
that the appellant is entitled to a first lien upon the prop- 
erty in question for the amount of the advances made by 
the Investment Company to Erb and his associates, be- 
cause the mortgage of the Beatrice Company was executed 
and filed for record at a date prior to that at which the 
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contracts for labor and material were entered into. To 
sustain this contention the learned counsel for the appel- 
lant cite many authorities. Of the authorities so cited, the 
one most relied upon, perhaps, is Toledo, D. & B. R. Co. v. 
Hamilton, 1384 U. S., 296, in which it is said: “A recorded 
mortgage, given by a railroad company on its road-bed and 
other property, creates a lien whose priority cannot be dis- 
placed thereafter, either directly by a mortgage given by 
the company, or indirectly by a contract between the com- 
pany and a third party for the erection of buildings or 
other works of original construction.” It appears from 
the reported opinion in this case that January 17, 1880, 
the railroad company executed a mortgage on this property 
to the Central Trust Company of New York to secure the 
payment of $1,250,000 of six per cent bonds. The mort- 
gage was to cover all the property then owned or that might 
thereafter be acquired by the railroad company. The trust 
company accepted the trust created by the mortgage and the 
railroad company issued its bonds, They were certified 
by the trust company and sold on the market. On March 
20, 1883, Hamilton entered into a contract with the 
company, under and by which he furnished material and 
erected for the company a dock on the Maumee river, and 
having received only a partial payment, he filed a claim 
for a mechanic’s lien for the balance due him. The land 
on which the dock was built was a part of the railroad and 
covered by the mortgage made to the Central Trust Com- 
pany. Brewer, justice, speaking for the supreme court 
of the United states, said: “It will be noticed, and it is a 
fact which lies at the foundation of this case, that the con- 
tracts for the construction of the dock were not made till 
more than three years after the execution and record of the 
mortgage. The record imparted notice to Hamilton and 
to all others of the fact and terms of the mortgage; and the 
question is thus presented, whether a railroad company, 
mortgagor, can, three years after creating by a recorded 
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mortgage an express lien upon its property, by contract 

with a third party, displace the priority of the mortgage 

lien. It would seem that the question admits of but a 

single answer. Certainly as to ordinary real estate no one 

would have the hardihood to contend that it could be done, ° 
and there is in this respect no difference between ordinary 

real estate and railroad property. A recorded mortgage, 

given by a railroad company on its road-bed and other prop- 

erty, creates a lien whose priority cannot bedisplaced there- 

after, directly by a mortgage given by the company, nor in- 

directly by a contract between the company and a third 

party for the erection of buildings or other works of 
original construction.” 

By the judgment of the court pronounced in that case 
Hamilton’s lien was held to be subject to the lien of the 
mortgage executed by the railroad company in January, 
1880. But in that case the railroad company had a real 
franchise. It owned, and had owned for some time, the lands 
upon which the docks were built. The mortgage had been 
of record on a railroad in existence for some years prior to 
the performance of this work by Hamilton. 

In our opinion, the principles of law announced by the 
supreme court of the United States in that case are inap- 
plicable to the facts disclosed by the record in the case we 
have under consideration. When the mortgage of the Bea- 
trice Company was executed, that company had, at most, but 
a nominal existence and nothing whatever upon which a 
mortgage or other conveyance could operate. Property or 
property rights it did not have; but it is said that it hada 
franchise, and that this could be mortgaged, and that the 
mortgaging of it, together with the after-acquired property, 
drew with it the subsequently constructed road and appur- 
tenauces. How can it be said with any degree of accuracy 
that the Beatrice Company, at the time of the execution of 
this mortgage, was possessed of a franchise? At that time 
nothing had been done, or certainly determined upon, in its 
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behalf, excepting the mere execution and filing of its cer- 
tificate of incorporation. No map of its proposed line of 
road had been filed or prepared. No right of way had 
been procured, nor steps been taken towards its acquisition ; 
nor had the proposed route or Nebraska terminus of the 
road been determined upon, further than if the road should 
be built at all, which was a matter still in abeyance and 
dependent upon certain contingencies, it would extend 
through and into certain counties. It is quite certain at 
least, prior to the location of the line of the proposed road 
and the procurement of its right of way, either actually or 
by the beginning of proceedings therefor, under the statu- 
tory enactments for such purposes, any other five persons 
might have filed a like certificate of incorporation, and if 
possessed of the inclination and necessary pecuniary ability, 
might have constructed, maintained, and operated the very 
line of road now in controversy. 

A franchise which not only imposes upon its possessor 
no obligation, but confers upon him no right or privilege 
not enjoyed by every other person, is so singular as to defy 
classification. Mankind are prone to mistake words for 
things, and are often pardonable for the fault; but it is dif- 
ficult to form a sufficient excuse when there is nothing in 
existence for which the word is in any sense descriptive. 
Be that as it may, it is evident from the facts disclosed in 
this record that the Beatrice Company never had, or was 
intended to have, either by the Investment Company or by 
Evb and his associates, any beneficial interest in or control 
over its franchise or property, at least not until after the 
building and equipment of the line. The controlling mo- 
tive and intent of the parties, and the sole purpose from the 
inception of the scheme, was not that the Beatrice Com- 
pany should build the road, borrowing such sums as in ad- 
dition to its own means should be necessary, but that the 
Investment Cempany should construct the road through 
the instrumentality of the Wyandotte Company and Erb 
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and his associates, as its agents, retain at all times, by means 
of the bonds and mortgage, the practical possession and 
control of its franchise, property, and revenues. Doubt- 
less, it was hoped by the Beatrice stockholders and incor- 
porators that something would be realized in the way of 
dividends, or otherwise, over and above what would be re- 
quired for the satisfaction of the principal and interest of 
the advances made by the Investment Company ; and this 
sum, whether great or small, would accrue to them upon 
the sale of the Beatrice road, or otherwise, as a compensation 
for their participation in the undertaking. But they em- 
barked nothing in the venture, and cannot, with any pro- 
priety, be said to have had any interest in its success, except 
the contingent and speculative one just mentioned. Prac- 
tically, the Investment Company undertook to construct 
the railroad of the Beatrice Company, furnishing the req- 
uisite means therefor, and employing Erb and his associates, 
as its agents, to effect a technical organization, procure such 
municipal donations as were obtainable, look after and 
make the requisite contracts for the procurement of the 
material and construction of the road ; see to the disburse- 
ment of the money, they assuming no personal obligation 
or responsibility in the matter, and accepting as compensa- 
tion for their services such profits, if any, as shonld be 
realized out of the speculation. To regard such a transac- 
tion in the same light as that of the erection of a building 
by a mortgagor upon mortgaged lands for which he retains 
the title, is, it seems to us, false reasoning. 

It is urged with much force by counsel for the appellant 
that the record of the mortgage was constructive notice to 
persons dealing with the railroad, of the rights of the mort- 
gagee. True, but that is the extent of its effect. The re- 
cording of the mortgage created no rights or obligations. 
Under the circumstances of this case, the facts that the 
bonds which the mortgage purported to secure were nego- 
tiable is of no significance. The rights of the parties and 
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the legal effect of the transaction would be precisely the 
same had no such bonds been executed or contemplated, 
and had the mortgage recited at length the transactions and 
agreements between the Investment Company and Erb and 
his associates, and simply pledged the proposed road and 
franchise to the Investment Company as security for its 
advances for the construction of the road. Had the mort- 
gage conlained such a recital, no one would doubt, it seems 
to us, that the Investment Company was the real promoter 
and builder of this road, and that Erb and his associates, 
and the officers of the Beatrice Company were in reality, 
though not nominally, the Investment Company’s agents, 
and that the contracts and obligations incurred by them, 
even in their own names, in and about the construction of 
this road, would be binding upon the Investment Com- 
pany. 

It is admitted by counsel for the appellant that if the 
bonds had remained in the hands of Erb or the Wyandotte 
Company into whose possession they first came, the mort- 
gage would not have been entitled to priority over the me- 
chanic’s lien claimants, and we are unable to see that any- 
thing subsequently occurred which improves tlie status of 
these bonds. What recourse or remedy, if any, the lien 
holders would have had if the bonds had been sold to in- 
nocent purchasers, or whether prior to the completion of 
the road and filing of the liens there could have been any 
such purchasers, we are not called upon to determine. 

Another case relied upon by counsel for the appellant 
is Porter v. Pittsburg Bessemer Steel Co., 120 U. S., 
649. The syllabus of that case is as follows: “In this 
case unsecured floating debts, due by a railroad company for 
construction, were, in the absence of a statutory provision, 
held not to be a lien on the railroad superior to the lien of 
a valid mortgage on it, duly recorded, and of bonds secured 
thereby, and held by bona fide purchasers for value.” It 
will be seen from an examination of the opinion in that 
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case that it differs from the one at bar in many important 
particulars. There the railroad company, at the time of 
the execution of the mortgage, owned not only its fran- 
chises, but the road-bed and right of way and township 
aid voted for the construction of the road; and the bonds 
which the mortgage was intended to secure were de- 
livered by the railroad company to one Crawford in con- 
sideration of his agreement to construct the road, and 
he, and not the company, negotiated and pledged the 
bonds for money with which to perform his contract; and 
the lien claimants contracted, not with the railroad com- 
pany, but with Crawford, with actual knowledge of the 
existence of the mortgage and of the consideration upon 
which the bonds were delivered to Crawford, and of the 
fact that they were negotiated by him, and that the pro- 
ceeds belonged to him and were being expended in the ful- 
fillment of his contract. Of course the fact that the 
parties to whom he sold the bonds took precautions to have 
the proceeds actually expended in the coustruction, could 
not have the effect, equitably or otherwise, to postpone the 
lien of the mortgagee to that of the other persons, who, 
with full knowledge of all the circumstances, were selling 
Crawford material for use under his contract, for the rail- 
road company, for the procurement of which, on his part, 
he had been paid by the very securities which they sought 
to have deferred for their benefit. 

A case very much like the one at bar is the Farmers 
Loan & Trust Co. v. Canada & St. L. R. Co., 26 N. E. 
Rep. [Ind.], 784, where it is said: “The remaining ques- 
tion may be thus stated: Is the lien of the appellant’s 
mortgage superior to the liens of the appellees? In order 
to intelligently discuss this question it is necessary to state 
the material facts out of which it arises. Those facts may 
be thus summarized: On the 28th day of May, 1888, the 
railway company entered into a contract with the Burns 
Construction Company to build and equip its road. Burns 
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was the president of the railway company, and also the 
general manager of the construction company. On the 
28th of August, 1888, the railway company ordered the 
execution of a trust deed, and the instrument was written 
and signed in duplicate. One of the duplicates was deliv- 
ered by Burns to the Farmers Loan & Trust Company on 
the 18th day of October, 1888, The other was retained 
by the railway company. The bonds which the trust deed 
was executed to secure were retained by the company that 
executed the mortgage; but from time to time bonds were 
delivered to Burns upon estimates issued to him by the 
railway company’s engineer. Ten of the bonds were 
transferred to William Dallin, and sixty-six were trans- 
ferred to John Fitzgerald, a subcontractor. The remainder 
of the bonds, three hundred and sixty-four in number, 
were hypothecated by the Burns Construction Company, 
but when, where, to whom, or for how much, is not shown. 
In considering the question of priority, one of the im- 
portant things to be kept in mind is that the mortgage was 
executed upon property that had, in fact, no existence, for 
the railroad mortgaged had not been built. That there is 
.a niaterial difference between a case such as this, where the 
railroad had not been built, and a case where the railroad 
has been constructed, is so evident that no one can fail to 
perceive it the instant his attention is directed to the mat- 
ter. As held in Brooks v. Railway Co.,101 U.S., 443, 
parties must in such a case as this be deemed to have con- 
tracted with reference to the existing condition of things 
so far as they were open to observation. The mortgagee 
must have known that its security was valueless as long as 
there was no road in existence, and it must have known 
also that labor, material, and money would be required to 
build the road. It was bound to know, too, what the law 
was, for ‘it entered into and became a part of their contract.’ 
This general rule has been repeatedly declared and enforced 
by this court. The principle we are discussing was ap- 
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plied to the case of a lien asserted by a miner, and it was 
held that the lien was superior to a mortgage. But the 
present case is much stronger than the one referred to, for 
here there was in fact no property in existence when the 
mortgage was made, The property upon which the mort- 
gage finally fastened was created by the labor, materials, 
and the money of the appellees. We are strongly inclined 
to doubt whether the mortgage lien would be paramount 
even if the bonds which the mortgage was executed to se- 
cure had been delivered before any notices of liens were 
filed. Very strongly reasoned decisions declare that the 
liens of the mechanics are superior to the lien of the mort- 
gage in cases where the mortgage is executed before the 
construction of the railroad. (Neilson v. Iowa HE. BR. Co., 44 
Ta.,71; Equitable Life Ins. Co. v. Slye, 45 Ia. 615) We 
need not, however, decide this question, but it is proper to 
say that as the labor, materials, and money of the appellees 
gave all there is of value to the property claimed under 
the mortgage, the mortgagee ought to show a clear and 
strong superior right in order to defeat the claims of those 
who, in reality, brought the property into existence. The 
doubt in our minds is whether the mortgagee’s lien can, in 
any event, be justly held to be the prior one. We have no 
doubt that if the mortgagee can succeed at all it must be 
because it is shown clearly and strongly that the mortgagee 
is a bona fide purchaser. In our judgment the appellant 
has shown no such right as entitles it to the paramount 
lien. It is true that the trust deed or mortgage was placed 
in the hands of the mortgagee or trustee before some of 
the notices were filed, but the instrument securing the 
bond was a mere shadow; for had no bonds ever been de- 
livered to bona fide holders the instrument would never 
have been effective against these lien holders. We are far 
within the authorities in asserting this, as they carry the 
doctrine much further. * * * 

“The delivery of the mortgage or trust deed alone did 
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not destroy the priority of the liens of the appellees, for the 
delivery of such an instrument cannot of itself defeat equi- 
table or legal claims, since it is essential that one who as- 
serts a right against a legal or equitable claim should show 
that he parted with value before notice of such equitable or 
legal right. (Anderson v. Hubble, 93 Ind., 570, and cases 
cited ; Hunsinger v. Hofer, 110 Ind., 390, 11 N. E. Rep., 
463.) This is the rule in ordinary cases, and certainly it 
must govern a case like this, where the mortgagee seeks 
to defeat the claims of those whose labor, materials, and 
money created the property which it is sought to subject 
to the lien of the mortgage. The mortgagee must succeed, 
if at all, as a bona fide holder of bonds executed under the 
mortgage. It cannot, as against the claims of the laborers, 
mechanics, and material-men, be deemed a bona fide holder 
unless it affirmatively shows that it paid value for the 
bonds before notice of the liens. The rule in analogous 
cases is well settled in this state, and the strong equities of 
the appellees call for its liberal application in this instance. 
* ™* ™* There is reason for saying that it was the duty 
of the party buying the bonds to ascertain whether a lien 
had been placed on the property prior to the time of its 
acquisition of those instruments, but we do not go as far as 
that in this case. * * * We are not here seeking a 
general rule that shall apply to every case resembling the 
present, nor do we attempt to lay down any such rule. 
We simply adjudge that in such a case as this the mort- 
gagee cannot prevail over laborers and material-men with- 
out showing that it is a bona fide holder of the principal 
debt in all that the term ‘bona fide holder’ implies. It 
cannot, in a case like this, where there was no railroad in 
existence when the mortgage was delivered, be deemed a 
bona fide holder as against laborers, mechanics, and ma-. 
terial-men without showing that before notice of. the ac- 
quisition of the liens under the statute a fair value was: 
paid for the bonds.” 


VoL. 38] JANUARY TERM, 1894. 639 


Kilpatrick v. Kansas City & B. R. Co. 


We concur in both the reasoning and the conclusion of 
the foregoing opinion. It is not to be denied that the su- 
preme court of the United States distinguishes between the 
rolling stock and chattels of a railroad company, which it 
characterizes as “loose property susceptible of separate 
ownership and separate liens,” and the road-bed, station 
houses, tracks, etc., and upon this distinction holds that 
while the doctrine as to the after-acquired property applies 
to the former it does not apply to the latter. The basis of 
this distinction is the doctrine relative to fixtures to real 
property. Itis not denied that if one owns real estate 
which is subject to a valid mortgage or other lien, and 
another sells him personal property which he permits 
to be affixed to or incorporated into the real estate, he, 
by so doing, waives any right he might otherwise have 
to claim a lien for the purchase price superior to the 
prior mortgage; and this arises out of the necessity of 
the case, because, otherwise, the mortgagee might be de- 
prived of his security by the depreciation of values or by 
extravagant or exorbitant iniprovements without his knowl- 
edge or consent. But how can this be the case when a 
mortgage is made and the money advanced upon it for the 
sole purpose of bringing into existence the entire property 
upon which the mortgage is intended to rest? ‘The case at 
bar is a good illustration. The Investment Company 
knew that its bonds and mortgage were, and would remain, 
of no value unless the railroad should be constructed ; it 
knew that in order that such a road should be constructed 
that material and labor were indispensable, and that the 
Nebraska statute guaranties a lien to those who should 
furnish them. The Investment Company made Erb and 
the Wyandotte Company its agents for the purposes of this 
construction, and it owed the duty to persons furnishing 
material and labor in the building of this railroad to see 
that the money advanced was applied to the payment of 
their claims. 
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Another point made by the appellant is that Kilpatrick 
Bros. & Collins, by their conduct, have waived their rights 
toalien. It appears that after the completion of the work, 
one ‘Strohm, who was their accountant and book-keeper, 
together with Erb, the president of both railroad compa- 
nies, made a computation and agreement as to the amount 
remaining unpaid under the contract, and received from 
the latter accepted drafts upon the Wyandotte Company 
for that amount; but he testified, without contradiction, 
that it was expressly agreed that these drafts were not 
taken or to be considered as payment, but only as collateral 
security therefor, and as constituting a record of the compu- 
tation and accord; and that there was no agreement for the 
relinquishment of any existing or prior obligation in favor 
of his principals, and that no such release was intended by 
him, nor, so far as he was aware, by Erb. We do not 
think that the mere receipt of the drafts under such cir- 
cumstances amounted to a waiver, which, in the absence of 
an express agreement, will not be presumed or implied con- 
trary to the intention of the party whose rights would be 
injuriously affected thereby, unless by his own conduct 
the opposite party has been misled, to his prejudice, into the 
honest belief that such waiver was intended, or consented 
to; and it is not claimed that such was the case here. 

In Farlow v. Ellis, 15 Gray [Mass.], 229, it is said: 
‘Waiver is a voluntary relinquishment or renunciation of 
some right, a foregoing or giving up of some benefit or ad- 
vantage which, but for such waiver, he [the party relin- 
quishing] would have enjoyed. It may be proved by ex- 
press declaration, or by acts and declarations manifesting an 
intent and purpose not to claim the supposed advantage, or 
by a course of acts and conduct, or by so neglecting and 
failing to act, as to induce a belief that it was his intention 
and purpose to waive. Still, voluntary choice not to claim 
is of the essence of waiver, and not mere negligence.” 

In Jones, Liens, sec. 1011, it is said: “The mere taking 


Vor. 38] JANUARY TERM, 1894. 641 


Kilpatrick v. Kansas City & B. R. Co. 


of security for the amount of a debt for which a lien is 
claimed does not ordinarily destroy the lien. To have 
this effect there must be something in the facts of the case, 
or in the nature of the security taken, which is inconsist- 
ent with the existence of the lien and destructive of it.” 

“Sec. 1013. The taking of a mortgage upon the same 
property upon which the creditor claims a statutory lien, 
may not displace the lien. The mortgage is regarded as a 
cumulative security, and the creditor may enforce either the 
lien or the mortgage. So also the taking of the collateral 
obligation of another person for the payment of the lien 
debt does not ordinarily debar the lien-holder from claim- 
ing the security of his lien, unless the circumstances are 
such that an intention to waive the lien may be reasonably 
inferred.” (Payne v. Wilson, 74 N. Y., 348). 

The appellant pleaded, by way of cross-petition to the 
claim of the Fort Scott Company, that the latter had inter- 
vened in an action still pending in the United States cir- 
cuit court for this district, concerning the same matter, and 
that that court, by an interlocutory decree, had adjudged 
the lien of the intervenor to be superior to that of appel- 
lant. An interlocutory order or finding in a pending suit 
in equity in a federal court is not a final determination of 
the rights of the parties, but one which may be modified or 
discharged at any time before the enrollment of the final 
decree. (Ayres v. Carver, 17 How. [U. 8.], 592; Thomas 
v. Wooldridge, 23 Wall. [U. S.], 283; Forgay v. Conrad, 
6 How. [U. 8.], 201; He parte Jordan, 94 U.S., 248.) 
This order, therefore, did not merge the claim of the Fort 
Scott Company, and was not a bar to the litigation of the 
same matters in the state court. The mere pendency in 
the courts of another jurisdiction of an action between the 
same parties, and concerning the same subject-matter, can- 
not be successfully pleaded in bar or abatement. (Gordon 
v. Gilfoil, 99 U.S., 168; Sharon v. Hill, 22 Fed. Rep., 28 ; 
Stanton v. Embrey, 93 U. 8., 548, and authorities there 
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cited.) A demurrer to this answer was therefore properly 
sustained. 

The foregoing conclusions we regard as decisive of the 
case and as rendering unnecessary the determination of 
other questions, some of them important and far-reaching, 
which are discussed in the briefs. The judgment of the 
district court is therefore in all things 


AFFIRMED. 
Post, J., dissenting. 


TI am unable to concur in the conclusions of the majority 
of the court in this case. In my judgment the law is cor- 
rectly stated in the following opinion submitted by Com- 
missioner IRVINE, in which Commissioner Ryan concurs: 


Irving, C. 


With most of the conclusions stated in the opinion of the 
court the writer concurs. He has been unable, however, to 
reach the same conclusion as to the priority between the 
mortgageand construction liens. In his view this question 
must be determined upon principles somewhat different 
from those upon which the majority opinion is based, and 
in order that the writer’s views may be properly under- 
stood it will be necessary to discuss not only the grounds. 
upon which the majority opinion is based, but also other 
questions arising in argument. 

In the first place it is to be observed that our statutes. 
expressly permit railroad companies to mortgage their 
property and franchises for the purpose of securing money 
borrowed by them for the construction and equipment of 
their roads. (Comp. Stats., ch. 16, sec. 117.) And it is also 
provided that such mortgages may by their terms include 
and cover not only the property of the companies making 
them at the time of their date, but property, both real and 
personal, which may thereafter be acquired by them. (Comp. 
Stats., ch. 16, sec. 119.) 
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In the next place the legislature has provided for liens 
upon railroads to secure laborers and material-men for 
labor performed and materia] furnished for the construction, 
repair, or equipment of such railroads. This lien is cre- 
ated by an act somewhat similar to the general mechanic’s 
lien law, but passed at a different time, and as a distinct 
act,and differing in many of its particulars from the gen- 
eral law creating mechanics’ liens. These liens are wholly 
the creatures.of statute, and depend upon the statute for 
their existence, extent, and construction. While the stat- 
ute does not in express terms fix the time when such liens 
shall be deemed to accrue, the law is so far analogous to the 
general mechanics’ lien law that it is almost a necessary 

conclusion that the construction placed upon that law 

should apply to this, to-wit, that the Ifen attaches from 
the time labor is begun, or the first material furnished ; 
but as between two or more lienors upon the same improve- 
ment there is no priority, unless it be where intervening 
rights of third persons require a different rule. 

A further general observation may be made. A railroad 
is an entity. Its whole line, including right of way, road- 
bed, stations, shops, equipment, and all property necessary 
for the effective operation of the road, in its entirety, con- 
stitutes a single property, which cannot, in the absence of 
statute or of peculiar equities of a very controlling char- 
acter, be dismembered by selling different portions sepa- 
rately, This general doctrine or policy is too well settled 
by the uniform current of anthorities to permit any ex- 
tended discussion. The mortgage here in question and the 
liens must be treated as co-extensive in regard to the prop- 
erty upon which they operate, unless a separation of' this 
property is practicable and required by the equities of the 
case. Applying the ordinary rule governing the priori- 
ties of such incumbrances, the lien of the mortgage would 
take effect upon the date of its record, July 13, 1889, 
while the construction liens would not attach until Angust 
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20. It isclaimed, however, that under the facts of this case 
the mortgage should be subordinated to the construction 
liens. The principal ground upon which this contention 
is based is that a mortgage upon after-acquired property 
attaches to such property only to the extent of the mort- 
gagor’s interest therein, and subject to any liens existing 
thereon at the time.of its acquisition by the mortgagor. 
This principle is equitable, and is established by the au- 
thorities, but is subject to a broader law, that existing liens 
cannot be displaced in its application. The cases upon this 
subject appear at first inspection to be somewhat in conflict, 
but a close inspection of the- leading cases establishes a 
real harmony in the decisions. : 

In Galveston R. Co. v. Cowdrey, 11 Wall. [U. S.], 459, 
there were several mortgages upon the same railroad, the 
last in point of time being given to secure a debt for rails 
used in the construction of the road. It was there held 
that this mortgage was junior to those which had priority 
of time. It was held that the junior mortgagee occupied 
the position of an assignee of the mortgagor, and that by 
allowing his property to go into the road he had consented 
that the senior mortgages should attach, to his exclusion. 
The impracticability of dismembering the railroad and sell- 
ing its different parts was also emphasized, and so was the 
fact that the property acquired through purchase from the 
junior mortgagee had become a part of the real estate and 
subject to all existing liens thereon. 

In United States v. New Orleans R. Co., 12 Wall. [U.S.], 
362, the railroad company had purchased certain rolling 
stock, the vendor in the contract of purchase retaining 
a lien thereon for the purchase money. It was there held 
that a blanket mortgage, in existence at the time the 
rolling stock was. purchased, attached to the rolling stock 
in the condition in which it came into the mortgagor’s 
hands, and only to such interest as the mortgagor ac- 
quired, and that, therefore, the lien of the vendor of the 
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rolling stock was superior to the lien of the mortgage upon 
the rolling stock alone. This seems to be the case where 
the doctrine contended for by the appellees was first applied, 
and in this case the court said : “‘ Had the property sold by 
the government to the railroad company been rails as in 
the case of Galveston R. Co. v. Cowdrey, or any other ma- 
terial which became affixed to and a part of the principal 
thing, the result would have been different; but being loose 
property, susceptible of separate ownership and separate 
liens, such liens, if binding upon the railroad company it~ 
self, are unaffected by a prior general mortgage by the com- 
pany and paramount thereto.” In Fosdick v. Schall, 99 
U.S., 235, and in Fosdick v. Car Co., 99 U.S., 256, the 
doctrine of United States v. New Orleans R. Co. was re- 
affirmed in regard to rolling stock sold to the mortgagor 
under a contract of conditional sale, and in Fosdick v. Schall 
a portion of the language just quoted from the New Or- 
leans case was repeated. 

The case of Brooks v. Burlington & S. W. R. Co., 101 
U. S., 448, was decided upon the statutes of Iowa, which 
in terms allow to mechanics a lien upon the building, erec- 
tion, or improvement prior to that of a pre-existing mort- 
gage upon the land. Our statutes are not in this respect 
similar to those of Iowa. The distinction will be here- 
after referred to, 

Myer v. Car Co., 102 U.S., 1, was another case of a 
conditional sale of cars, and reaffirmed Fosdick v. Schall. 

In Thompson v. White Water Valley R. Co., 132 U.S., 
68, a mortgage covering after-acquired property was held 
superior to the liens of persons furnishing money for the 
construction of a portion of the road upon the profits of 
that portion, the’ portion constructed being within the 
original charter of the railroad. 

Williamson v. New Jersey S. R. Co., 28 N. J. Eq., 
277, and the same case on appeal, 29 N. J. Eq., 311, 
is much relied upon by appellees. In that case certain 
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docks were constructed for the Long Branch & Seashore 
Railroad Company, and the lien claim was filed against 
the New Jersey Southern company as builder, and the 
Seashore road as owner. The Southern company seems to 
have owned a controlling interest in the stock of the Sea- 
shore company, but there had been no consolidation of the 
roads, nor any formal purchase or conveyance. The lien 
for the construction of the docks was held to be superior 
to a blanket mortgage given by the New Jersey Southern 
company, and this priority was established upon the ground 
that the mortgage of the Southern company attached to the 
whole of the property of the Seashore company, subject to 
existing liens. It is plainly intimated that had the work 
been done for the Southern company upon land then owned 
by it, the decision would have been different. 

In Botsford v. New Haven, M. & W. R. Co., 41 Conn., 
454, the lien was for the construction of a depot upon land 
whose owner agreed to give it to the company, provided 
that it would build a depot thereon. No conveyance was 
in fact made, and the lien for construction was held supe- 
rior to a blanket mortgage upon the railroad, because the 
legal title had never vested in the railroad and the equitable 
title did not vest in it until the depot was completed and 
after the lien attached. 

In Farmers Loan & Trust Co. v. Canada & St. L. R. 
Co., 127 Ind., 250, the court expresses a grave doubt as to 
whether under the law of Indiana a mortgage can be made 
to attach to after-acquired property in any event, and the 
authority of the case upon this question is weakened by the 
existence of that doubt. Moreover, the court disclaims 
any attempt to lay down a general rule, but holds that 
under the special facts of that case the construction lien was 
superior to the mortgage, and the court was undoul.tedly 
right in its conclusion. The bonds, to secure which the 
mortgage was given, were issued to a construction com- 
pany, and the court held that this construction company 
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could not set up the bonds, given to it under these circum- 
stalices, as superior to the liens of material-men for debts 
which the construction company itself owed them. It ap- 
peared that the construction company had hypothecated a 
portion of the bonds, but when, where, and to whom these 
bonds had been pledged did not appear, and the court could 
not in that litigation consider the rights of the pledgees. 

Perhaps the best elucidation of the whole question is 
found in the case of Toledo, D. & B. R. Co. v. Hamilton, 
134 U. §, 296, where Mr. Justice Brewer reviews the 
authorities and holds that a blanket mortgage creates a lien 
whose priority cannot be displaced by a contract between 
the company and a third party for the erection of buildings 
or other works of original construction. In this case the 
lien was for the construction of a dock upon land of which 
the mortgagor was the equitable owner, and the case was 
distinguished from the case of Botsford v. Railroad Co. 
upon that ground, 

In the Farmers Loan & Trust Co. v. Kansas City, W. & 
N. B. Co., 53 Fed. Rep., 182, Judge Caldwell in an ex- 
ceedingly lucid, yigorous, and learned opinion discusses the 
relative equities of such mortgages and liens, but (so far as 
the case is analogous to this) upon the basis of what the 
law ouglit to be rather than what it has heretofore been 
declared to be, and gives priority to certain liens as against 
a mortgagee of the railroad because of conditions imposed 
upon the mortgagee in the appointment of a receiver at its 
instance, the conditions receiving the assent of the mort- 
gagee. While we are not disposed to question the correct- 
ness of the abstract opinions expressed by Judge Caldwell, 
nor of his determination of the law as applied to that case, 
his conclusions are not applicable to this case, where the 
mortgagee stands upon its vested rights and has not con- 
sented to any displacement of its lien nor asked the court 
for any relief authorizing the court to impose upon it sim- 
ilar conditions, 
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Other cases might be cited, but the general principles 
applicable are well illustrated by those referred to, and we 
do not think that any well considered case can be found in 
opposition to these principles, which may be briefly stated 
as follows: 

A mortgage covering after-acquired property attaches to 
such property as it is acquired by the mortgagor. Whiere 
such property remains separable and susceptible of separate 
ownership, the mortgage only attaches to the interest of the 
mortgagor therein, and does not displace existing liens 
thereon. Where, however, the after-acquired property 
becomes inseparably a portion of the real estate to which 
the mortgage has attached, the mortgage extends to such 
property, as in the familiar case of a house erected upon a 
lot burdened by a mortgage. In that case, no one would 
now have the hardihood, under our statute, to claim that 
Jiens for the construction of the house should displace the 
mortgage, in the absence of special circumstances operating 
by way of estoppel. 

- In this case substantially the whole of the right of way 
had been acquired by the Beatrice road before any work 
was done by the Kilpatricks, or any ties furnished by the 
Fort Scott road. The statute gives power to railroad com- 
panies to mortgage the whole or any part of their property 
and franchises, and such mortgage is made binding upon 
the lands, roads, or other property of the railroad company 
mentioned in such mortgage. (Comp. Stats., ch. 16, secs, 
117 and 118.) This mortgage expressly described the 
right of way as a part of the property mortgaged. This 
right of way was real estate to which the mortgage attached 
the instant it was acquired by the Beatrice road. The 
work performed and the materials furnished by the lienors 
were distinctly improvements upon the real estate and in- 
separable therefrom; in the language of the supreme court 
of the United States, “not susceptible of separate owner- 
ship or separate liens.” To give the lienors priority would 
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compel us to displace the priority of a mortgage existing 
upon the real property at the time the liens accrued. This 
is something which we do not think any court has the 
right to do. 

But the appellees contend that, notwithstanding the prin- 
ciples just stated, they cannot be urged in support of this 
mortgage, because the bonds, to secure which the mortgage 
was given, were not in the hands of bona fide holders for 
value. We can see no force in this contention. In one 
sense it might’be said that the Investment Company does 
not oceupy the position of a bona fide holder; that is, it 
took the bonds with full knowledge of the facts. It knew 
that the railroad had not been constructed; it was bound 
to know that under the law persons furnishing material or 
performing labor in the construction of the road might 
become entitled to liens thereon; and if the rights of the 
bond holders depended upon their ignorance, at the time of 
receiving the bonds, of .outstanding equities in favor of 
third persons, they certainly could not be considered bona 
fide holders without notice. But their rights do not de- 
pend upon their establishment of such ignorance. The 
Investment Company is a holder for value. It has ad- 
vanced the whole loan of two hundred and sixty thousand 
dollars, and we take it that no one will question the doc- 
trine that a pledgee of such securities is a holder for value 
to the exteut of the indebtedness for which they stand 
pledged. The case of Farmers Loan & Trust Co. v. Can- 
ada & St. L. R. Co., 127 Ind., 250, is not opposed to 
this view. The pledgees in that case were not protected, 
because, in the language of the court, there was no evidence 
as to “when, where, or to whom these bonds had been 
pledged.” The Investment Company advancing its money 
in good faith and promptly recording its mortgage had a 
right to rely upon its priority in time, and the lienors, by 
the record of that mortgage, were notified of the existence 
of its lien, and entered into their contracts and into their 
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performance with such notice. Many of the cases in the 
supreme court of the United States heretofore cited sup- 
port this view. (See, too, on this point Henry & Coatsworth 
Co. v. Fisherdick, 37 Neb., 207.) 

It is argued at great length that the peculiar -provisions 
of section 3 of the act providing for construction liens on 
railroads, Comp. Stats., ch. 54, art. 2, subject the mortgage 
to the liens. This section requires for the perfecting of the 
lien the filing with the proper county clerk of a statement 
of account setting forth the time when thé material was 
furnished or labor performed, and containing a correct de- 
scription of the property to be charged with the lien, and 
verified by affidavit. It is further provided that this state- 
ment must be filed by a principal contractor within ninety 
days from the date on which the last material shall have 
been furnished, or the last of the labor performed, and 
continues as follows: “ But a failure or omission to file 
the same within the periods last aforesaid shall not defeat 
the lien except against purchasers or incumbrancers in good 
faith without notice, whose rights accrued after the thirty 
or ninety days, as the case may be, and before any claim for 
the lien was filed.” The construction that the appellees 
place upon this language is that the only liens which can 
under any circumstances be superior to the construction 
liens are those which accrue during such default in the fil- 
ing of claims, and without notice of the claims. It is 
quite clear that this construction is not correct. The ob- 
ject of the section referred to is principally to provide for 
the perfecting of the lien by filing a verified claim, and the 
proviso is inserted with reference to this objection alone. 
Prior incumbrancers cannot be affected by the lien at all, 
much less by a failure to perfect it within time; but for 
the protection of bona fide creditors, whose claims accrue 
after a default in filing the claim, this proviso is inserted, 
defeating the lien so in default where necessary to protect 
such creditors. The language has no reference to incum- 
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brances prior in time to such liens. To give the section the 
construction contended for would be to nullify the whole 
policy of our statutes in regard to recording and the pri- 
ority of incumbrances, and would conflict with the spirit 
at least of section 120 of chapter 16, Compiled’ Statutes, 
providing that the recording of a railroad mortgage shall be 
notice to all the world of the rights of all parties under the 
same. 

This point has been much discussed on behalf of some of 
the appellees and also by counsel interested in a similar 
question, who, by leave of the court, have filed a brief. 
Attention is called by all of counsel who argue this ques- 
tion to the similarity existing between the Iowa statutes 
and our own, but the arguments made differ widely. In 
one brief it is argued that the similarity of the statutes 
makes the Iowa decisions closely in point, if not controlling, 
and that the Iowa decisions favor the priority of the con- 
struction liens. But counsel in another brief argue the. 
question upon general principles as to the construction of 
statutes, reach the same conclusion, but contend that the 
differences in the statutes render the Iowa decisions inappli- 
cable. The similarities which exist warrant the inference 
that our Jaw was largely taken from that of Iowa, and were 
the statutes in all points essentially similar we should feel 
bound to give our law the construction placed upon the 
Towa law by the courts of that state before ours was 
adopted; but the statutes differ in at least one very impor- 
tant feature, and the decisions do not support the contention 
of the appellees, 

Section 3 of our law, relating to the filing of a claim of 
lien and the effect of the failure to file the same within the 
time provided, is similar to section 6 of the Iowa law. 
Section 9 of the Iowa law, however, contains provisions 
establishing the position of liens in respect to other in- 
cumbrances. One of these provisions is the following: 
“The liens for the things aforesaid or the work, including 
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those for additions, repairs, and betterments, shall attach 
to the buildings, erections, or improvements for which they 
were furnished or done in preference to any prior lien or 
incumbrance or mortgage upon the land upon which said 
erection, building, or improvement belongs is erected or 
put.” There is no such provision in our statute. It was 
because of that provision or a similar.one, of which that is 
amendatory, that the supreme court of the United States in 
Brooks v. Railroad Co., swpra, held the construction liens 
paramount to the mortgage. In all the Iowa cases where 
such liens have been held prior to existing mortgages the 
decision has been based upon section 9. In all the cases 
wherein section 6.has been construed the question was not 
between construction liens and prior mortgages, but be- 
tween construction liens and subsequent mortgages ; and 
the course of decisions has been exactly in accordance with 
the construction which we have above placed upon section 
.8 of our law. The case of the National Lumber Co. v. 
Bowman, 42 N. W. Rep. [Ia.], 557, clearly states the com~ 
bined effect of these two sections, and shows that in. the 
absence of section 9 the superiority of a mortgage prior in 
time to the construction liens could not be denied. 

It is also urged that the bonds are void, or at least non- 
negotiable, as not conforming with that portion of section 
117, chapter 16,.Compiled Statutes, which authorizes rail- 
road companies to “issue their corporate bonds, * * * 
secured by said mortgages or deeds of trust, * * * con- 
vertible into stock or not, as shall be plainly expressed on. 
the face of each and every bond so issued by said company.” 
These bonds are on their face an absolute obligation for the 
payment of money. Their language in this respect is as 
follows: “Promises to pay in gold coin of the United States 
of America of the present standard, weight, and fineness, 
or at the option of the holder, in sterling money at the 
fixed rate of 49} pence per dollar.” The objection made 
is that this bond fails to express on its face whether or not 
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it is convertible into stock. We construe the statute as 
requiring that if the bonds be convertible into stock, such 
fact shall be plainly expressed on their face. A more dis- 
tinct and absolute obligation to pay money alone could not 
be expressed than is expressed on the face of the bonds in 
question. 

Another contention is that the mortgage is in excess of 
the power conferred upon the corporation, in that the au- 
thority to execute mortgages is confined to roads which 
already have some portion of their line constructed. This 
contention is based upon the clause in section 120, already 
referred to, requiring such mortgages to be recorded in each 
organized county “through which said road mortgaged or 
deeded may run in this state.”” The construction given to 
this language is too narrow. The word “run” in the stat- 
ute is an unfortunately inexact term, but its meaning is 
reasonably clear, and the language taken in connection with 
the rest of the statute requires that it should be given a 
future as well as a present construction. In other words, 
that the word “may” should be construed in the sense 
of “shall hereafter.” No other construction is reasonable. 

A further argument urged to sustain the position that 
the bonds are void is based upon the allegation that their 
amount is in excess of the maximum indebtedness permitted 
by law. It is claimed in argument that no lawful stock 
was issued by the Beatrice Company, or if any was issued, 
that its amount was not sufficient to sustain the indebted- 
ness created, or attempted to be created, by the bonds. 
Whether or not evidences of indebtedness of a corporation 
beyond the limit permitted by law are absolutely void, as 
the appellees contend, need not here be determined. We 
cannot see how the appellees could avail themselves of such 
defense. The bonds were all issued before the contracts 
were made with the appellee, and if the issue of bonds 
was beyond the power of the corporation in the incurring 
of indebtedness, a fortiori, the indebtedness to the lienors 
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was ulira vires. The lienors and bondholders would stand 
in precisely the same position, and it does not lie in their 
mouths to raise the objection. (Porter v. Pittsburg Bessemer 
Steel Co., 120 U. S., 649.) Furthermore, the proof does not 
sustain the appellees’ contention. Section 5 of article 11 of 
the constitution prohibits railroad corporations from issuing 
any stock or bonds except for money, labor, or property 
actually received and applied to the purposes for which 
such corporation was created. The articles of incorpora- 
tion of the Beatrice road fix the capital stock at one million 
dollars. The only evidence in the record as to the issuance: 
of stock is found in the contract of lease between the Be- 
atrice road and the Wyandotte road, and in letters passing 
between officers of the Investment Company and officers. 
of the Beatrice and Wyandotte roads. These letters, ex- 
cept in so far as they amount to admissions binding upon 
the corporation by whose authority they were written, do- 
not constitute competent evidence upon the subject. The 
inference from the documents, however, is that the Beatrice 
road has issued seven hundred and fifty thousand dol- 
lars of stock; sufficient, if properly issued, to carry the 
bonds. It does not appear that any of this issue was 
illegal, unless it be certain stock issued to the Wyandotte 
Company in consideration of the covenants in the contract 
between the Beatrice and Wyandotte companies. Among 
these covenants was that of guarantying the bonds, and. 
also of paying certain rentals, and performing many other 
duties in connection with the lease. It is not questioned 
by counsel that between companies occupying such relations 
one may hold the stock of the other, and in the absence of ° 
evidence, at least, as to the value of the covenants obtained 
from the Wyandotte road, it cannot be said that this stock 
was not issued for money, labor, or property actually re- 
ceived. 

The majority opinion is largely based upon the conclu- 
sion that the Investment Company made itself a promoter: 
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or principal in the construction of the road. This conclu- 
sion is reached upon the doctrine first established in this state 
in the case of Bohn Mfg. Co. v. Kountze, 30 Neb., 719. The 
principle decided in that case has recently been much dis- 
cussed in the cases of Pickens v. Plattsmouth Investment . 
Company, 37 Neb., 272; Holmes v. Hutchins, 38 Neb., 
601, and Sheehy v. Fulton, 38 Neb., 691. It is not nec- 
essary to repeat that discussion. We do not think the facts 
of this case warrant the court in applying that doctrine. 
Wherever it has been applied it has been for the purpose 
of charging the estate of the owner in fee on account of 
improvements made by his executory vendee. The court 
has in all cases for its application required the proof of 
facts sufficient to create the vendee the agent of the vendor 
expressly or by implication. Its application to this case 
requires a far-reaching extension of the principle. The 
Investment Company had no estate in the railroad com- 
pany; it was not even a stockholder in the corporation; 
and we do not think it can be deemed an “owner” within 
the meaning of the mechanic’s lien law. It is true that the 
Investment Company in making the loan insisted upon 
the method to be adopted for the construction of the road, 
and had extended negotiations with its promoters in regard 
to the organization of the company and the form of the 
loan and its security. We cannot see in these acts anything 
more than precautionary measures to secure the loan about 
to be made, and we believe that if the opinion of the ma- 
jority be adhered to in future cases and carried to its logical 
conclusion, every one who lends money to another with the 
knowledge, or at least with the intention, that the borrower 
shall use the money to erect improvements upon land 
pledged to secure the debt, must be held to have rendered 
his security subject to any mechanics’ liens arising out of 
the construction. This result would be contrary to the 
reason of past adjudications and we think unwarranted 
in principle. 
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Joun Lean v. Josepn K. ANDREWS. 
FILED JANUARY 3, 1894. No. 5456. 


Error Proceedings: Recorp ror Review. Where a proceeding 
in error is prosecuted from the judgment of a justice of the 
peace to the district court, a petition in error must be filed in 
that court, specifically enumerating the errors relied on for are- 
versal of such judgment; and to enable the supreme court to re- 
view the judgment of the district court on said error proceed- 
ing, the petition in error, on which the district court acted, must 
be incorporated into the record brought here. 


Error from the district court of Cass county. Tried 
below before Coapman, J. 


H. D. Travis, for plaintiff in error. 
Wooley & Gibson, contra, 


Ragay, C. 


It appears from the finding and judgment of the district 
court in this record that John Lean sued Joseph K. An- 
drews and others before a justice of the peace of Cass 
county; that the case was tried to a jury on January 17, 
1891, and a verdict returned in favor of Andrews; that 
the justice of the peace afterwards set aside this verdict and 
on June 22, 1891, rendered a judgment in favor of Lean 
and against Andrews, Andrews then prosecuted a pro- 
ceeding in error to the district court to reverse this judg- 
ment of June 22,1891. The district court sustained the 
error proceeding, affirmed the judgment of January 17, 
1891, and reversed the judgment of the justice of the peace 
rendered on June 22, 1891. Lean brings the judgment of 
the district court here for review on error. 

We cannot examine the errors alleged here by Lean, 
because the record contains no petition in error or other 
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paper informing us what errors were alleged by Andrews 
in his error proceeding from the justice of the peace and on 
which Andrews invoked the action of the district court. 
Where a proceeding in error is prosecuted from the judg- 
ment of a justice of the peace to the district court, a peti- 
tion in error must be filed in that court specifically enu- 
merating the errors relied upon for the reversal of the 
ruling or judgment of the justice of the peace; and to 
enable the supreme court to review the action of the district 
court on such error proceeding, such petition in error must 
be made a part of the record in the error proceeding 
brought here. The record before us sustains the judgment 
of the district court, and the same is 


AFFIRMED. 


Lors R. GoDMAN ET AL., APPELLANTS, V. MARGARET 
F. ConvERSE, APPELLEE. 


FILED JANUARY 3, 1894. No..5607. 


Executors and Administrators: PROBATE CouRTSs: ALLOW- 
ANCE To Wipow. Under subdivision 2, section 176, chapter 
23, Compiled Statutes, 1893, a probate court has authority to 
make an allowance to a widow out of the personal estate or in- 
come of the real estate of her deceased husband, necessary for 
her maintenance, according to her circumstances, during the 
settlement of the estate, although the husband, by his will, 
lawfully disposed of all his property and the widow has ac- 
cepted the provisions of such will. 


APPEAL from the district court of Lancaster county, 
Heard below before Frexp, J. 


Charles O. Whedon, for appellants. 


Marquett, Deweese & Hall, contra. 
46 
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Ragan, C. 


Dr. Joel N. Converse died in Lancaster county, Ne- 
braska, in 1890, leaving a will, since duly probated, in and 
by which he bequeatlied to his wife, the appellee here, the 
use during her life of certain lands in Lancaster county, and. 
bequeathed to her, absolutely, his library, household goods, 
furniture, jewels, one buggy and harness, five head of 
horses, five cows, and $6,000 in money. ‘The sixth para- 
graph of the will provides: “All other property, whether 
personal or real, must be converted into money, and all my 
debts collected, and the proceeds thereof applied to funeral 
aud court expenses, together with my indebtedness and be- 
quests. Whatever may be remaining thereof will be di- 
vided between my two daughters.” The eighth paragraph 
of the will contained this provision: “The bequest of my 
wife, Mrs. M. F. Converse, is in lien of all appropriations 
as the law would give her, except one year’s support, which 
I desire she shall have.” The appellee duly accepted and 
consented to all the provisions of the will, and received as 
ove year’s support for herself $600, allowed to her by the 
probate court out of the estate of her husband. December 
24, 1891, the probate court made her a further allowance 
of $75 per month, to be paid out of the doctor’s estate, 
such allowance to begin October 11, 1891, and continue 
until the settlement of the estate. The case is here on ap- 
peal from this order. 

This appeal challenges the authority and jurisdiction of 
the probate court to charge the estate of a decedent, pend- 
ing the settlement of the estate, with the support of the 
widow, when such decedent has disposed of his personal 
estate by will and his widow has accepted the provisions 
thereof. Caunsel for appellants say: ‘The probate court 
has no jurisdiction to make an allowance when the personal 
estate has been lawfully disposed of by will, and that the 
appellee could not take both under the will and the stat- 


+ 


VoL. 38] JANUARY TERM, 1894. 659 


Godman vy. Converse. 


ute.” The counsel bases his argument on section 176, chap- 


ter 23, Compiled Statutes, 1893. So much of it as we quote 
is as follows: ‘ When any person shall die possessed of any 
personal estate, or of any right or interest therein not law- 
fully disposed of by his last. will, the same shall be applied 
and distributed as follows: First--The widow, ifany, shall 
be allowed all the articles of apparel and ornament, and 
all the wearing apparel and ornaments of the deceased, the 
household furniture of the deceased, not exceeding in value 
$250, and other personal property, to be selected by her, 
not exceeding in value $200; and this allowance shall be 
made as well when the widow receives the provision made 
for her in the will of her husband as when he Cies intestate. 
Second—The widow and children, constituting the family of 
the deceased, shall have such reasonable allowance ont of the 
personal estate, or out of the income of the real estate, as 
the court of probate may adjudge necessary for their main- 
tenance during the progress of the settlement of the estate, 
according to their circumstances, which in case of an in- 
solvent estate shall not be longer than one year after grant- 
ing administration, nor for any time after the dower and 
personal estate shall be assigned to the widow.” Jt would 
seem that the intention of this section of the statute was 
to provide for the distribution of the personal estate of a 
decedent, not disposed of by his will; that by the first sub- 
division of said section the widow is given the apparel, 
ornaments, two hundred and fifty dollars’ worth of the 
household furniture and two hundred dollars’ worth of 
such other personal property as she might select; and that 
a disposition of it to another by the will of the husband 
is made inoperative. In other words, the property enumer- 
ated in this first subdivision is exempt from the operation 
of the will of the husband, and belongs, on his death, to 
his widow; that by the second subdivision of this section 
the probate court could make to the widow and children 
constituting the family a reasonable allowance out of the 
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estate during the pendency of its settlement, only in cases 
where the husband died intestate, the legislature indulging 
the presumption that a testator would, by his will, set 
apart money or property, which, when added to the prop- 
erty given to the widow by law under the first subdivision 
of this section 176, would be sufficient to support herself 
and family during the time the estate might be in process 
of settlement. A probate court must have the authority of 
statute law to support an order by which the estate of a tes- 
tator is charged with the support of his widow and family. 
The statute relied on to sustain the allowance in contro- 
versy here is section 176, quoted above, and, uninfluenced 
by authority, we would say that by this section the probate 
court had no authority or jurisdiction to make the order ap- 
pealed from. We find, however, on investigation, that 
section 3985 of the statute of Wiscousin is, in all material 
respects, the same as said section 176. 

In Baker v. Baker, 57 Wis., 382, a decedent left a will 
disposing of all his property. The will was duly probated. 
The probate court allowed the testator’s widow for her sup- 
port $50 per month for one year after her husband’s death ; 
and, at the expiration of the year, by a second order, al- 
lowed her for her support an additional sum of $50 per 
month, to continue during the pendency of the settle- 
ment of the estate. An appeal to the supreme court of 
Wisconsin was taken from this order, the appellants con- 
tending that the action of the probate court was a nullity, 
and section 3935 was relied on to sustain such objection. 
On the other hand, the appellees argued that said section 
3935 was of itself statutory authority to support the order 
of the probate court. The supreme court said: “The ar- 
gument is that under the provisions of section 3935 R. S., 
no allowance cau be made to a widow in any case, wlien the 
deceased has died testate, and by his will disposed of all 
his property, both real and personal, unless the widow re- 
nounces all rights under the will, * * * The con- 
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struction of the clause contended for by the learned counsel 
for the appellant would as effectually prevent the payment 
of expenses of the administration, funeral charges, and 
dcbts in a case where the will of the deceased disposed of 
his entire estate as it would the setting apart and payment 
of the allowances to the widow and minor children. A 
construction put upon this provision of the law which 
would lead to such radical injustice certainly ought not to 
be adopted.” And the court squarely decided that under 
subdivision 2, section 3935, a widow may have an allow- 
ance out of the estate of her deceased husband, although 
by his will he has disposed of all his property. For the 
construction of statutes similar to the Nebraska statute, 
section 176, supra, see Moore v. Moore, 48 Mich., 271; 
Wiliams v. Williams, 71 Mass., 24. We feel bound by 
the construction placed by the supreme court of Wiscon- 
sin on the statute under consideration, and following Baker 
v. Baker, supra, affirm the judgment of the district court. 


AFFIRMED, 


Joun H. Horprrins v. BARRETT Scorr, TREASURER. 
FILED JANUARY 3, 1894. No. 5492. 


1. Statutes: Tirtes: PuBLtc FUNDS: DEPOSITORIES. Chapter 
50, Session Laws, 1891, relating to the keeping of state and ° 
county funds, is not in conflict with the constitution, either as 
containing more than one subject, or because of its providing 
that it shall not apply until the expiration of the terms of office 
of the state treasurer and of the several county treasurers in 
office at the time of its passage. 


2. Repeal of Statutes. That act did not operate to repeal arti- 
cle 2, chapter 18, Compiled Statutes, relating to, the removal of 
county officers. 


Nor was article 2, chapter 18, Compiled Statutes, repealed 
by the act of 1879, specifying powers of county boards. 


662 NEBRASKA REPORTS. [Vou 38 


Hopkins vy. Scott, 


4. Where, in proceedings to remove a county officer, 
the officer complained against makes an appearance, obtains a 
continuance, and at the time to which the continuance was had 
proceeds to trial without further objection because of the time 
of hearing, he cannot upon proceedings in error be heard to urge 
that sufficient time was not allowed to prepare his defense. 


5. Removal of County Officers: Procrepines or SuPERVIS- 
ors. In such proceedings the fact that some of the supervisors 
who tried the case were also witnesses does not invalidate the 
judgment. 


: Quorum. Nor is it necessary that all the mem- 
bers of the board of supervisors be present at the hearing. A 
quorum is sufficient. 


7. Bill of Exceptions, There is no authority of law for the set- 
tlement of a bill of exceptions embodying the evidence taken on 
such hearing. MAXWELL, C. J., dissenting. 


Error from the district court of Holt county. Tried 
below before Bartow, J. 


The facts are stated in the opinion. 


Reese & Gilkeson, H. E. Murphy, and M. F. Harring- 


ton, for plaintiff in error: 


In the absence of statutory power a board of supervisors 
is without authority to sign, settle, and allow a bill of ex- 
ceptions. (Zaylor v. Tilden, 3 Neb., 339; Kellogg v. Hunt- 
ington, 4 Neb., 96; Rudolph v. Winters, 7 Neb., 127; 
Nickerson v. Needles, 32 Neb., 230; State v. Oleson, 15 
Neb., 247; Donahue v. Will County, 100 IIl., 94.) 

' The board could act without all members being present. 
(State v. Board of Supervisors of Saline County, 18 Neb., 
422.) 


John H. Ames, amicus curie, filed a printed argument 
in favor of the validity of the act to provide for deposit- 
ing state and county funds in banks. 

Ai. M. Uttley and R. R. Dickson, contra: 


A bill of exceptions can be properly and legally authen- 
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ticated and certified to by each member of the board of 
supervisors individually, and when certified to by a major- 
ity of the members constituting said board of supervisors, 
the same should be upheld, and considered by the courts. 
(Maxwell, Pleading & Practice [4th ed.], p. 717; Law v. 
Jackson, 8 Cow. [N. Y.], 746; Kennedy v. Trustees of 
Covington, 4 J. J. Marshall [Ky.], 543; Darling v. Gill, 
Wright [O.], 73.) 

When a new statute is evidently intended to cover the 
whole subject to which it relates} it will by implication re- 
peal all prior statutes on that subject. (United States v. 
Barr, 4 Sawyer [U. 8.], 254; United States v. Claflin, 97 
U.S., 546; Dowdell v. State, 58 Ind., 333; State v. Rog- 
ers, 10 Nev., 319; Tafoya v. Garcia, 1 N. M., 480; 
Campbell v. Case, 1 Dak., 17; Andrews v. People, 75 Ill, 
605.) 

The law under which the proceeding before the county 
supervisors was commenced has been repealed by implica- 
tion. The board had, therefore, no jurisdiction over the 
subject-matter of the action, and was without power to con- 
duct the examination. (Stewart v. Otoe County, 2 Neb., 177; 
Sioux City & P. R. Co. v. Washington County, 3 Neb., 
42; Sexon v, Kelley, 3 Neb., 107; People v. Commissioners: 
of Buffalo County, 4 Neb. 157; Hamlin v. Meadville, 6 
Neb., 233; State v. Buffalo County, 6 Neb., 460; McCann 
v. Otoe County, 9 Neb., 330; Walsh v. Rogers, 15 Neb., 
311; State v. Lincoln County, 18 Neb., 283.) 


G. M. Lambertson, also for defendant in error: 


The judgment of ouster rendered by the board of super- 
visors is fraudulent and invalid, because some of the super- 
visors sat as judges to try the accused; gave testimony 
against him, and then voted in support of the judgment of 
ouster. (Vanderlip v. Derby, 19 Neb., 165; Foster v. De- 
venney, 25 Neb., 73; State v. Kaso, 25 Neb., 608; State v. 
Weber, 20 Neb., 467; Burnett v. Burlington & M. R. Co., 
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16 Neb., 334; Ensign v. Harney, 15 Neb., 330; Tomlin- 
son v. Derby, 14 Am. Law Reg. [Conn.], 543 ; Stockwell v. 
Township Board of White Lake, 22 Mich., 341.) 

There should have been a full board present to hear the 
case. (Hutchinson v. Ashburn, 5 Neb., 402.) 

Chapter 50 of the Laws of 1891 is unconstitutional, be- 
cause it provides that the law shall not be enforced until 
1893. Section 24 of article 3 of the constitution, provid- 
ing that no act shall take effect until three calendar months 
after the adjourument of tlfe session at which it was passed, 
unless in case of emergency, is a limitation upon the legis- 
lative power to say when laws shall take ‘effect. (Cooley, 
Constitutional Limitations, p. 188; Wheeler v. Chubbuck, 
16 IL, 361; Board of Supervisors v. Keady, 34 Ill., 293.) 

The law is unconstitutional, because the bill contains 
more than one subject. It applies to the public funds of 
both the county and state. (White v. City of Lincoln, 5 - 
Neb., 505; Burlington & M. R. R. Co. v. Saunders County, 
9 Neb., 507.) 


Irving, C. 


On March 1, 1892, John H. Hopkins filed his complaint 
‘before the board of supervisors of Holt county, charging 
that in November, 1891, Barrett Scott was elected county 
treasurer and qualified January 7, 1892, and then entered 
upon the duties of his office; that since the 7th day of 
January, 1892, Barrett. Scott had been guilty of official 
misdemeanors and willful maladministration in his office 
in certain particulars specified in the complaint. The mat- 
ters particularly charged may be summarized as depositing 
in and loaning to certain banks different sums of money, 
being the moneys of Holt county which came into his 
hands as county treasurer, and receiving interest upon such 
money for his own use and benefit, and that said moneys 
were deposited to the individual credit of Scott and with- 
out any bond for the repayment thereof. It was further 
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charged that Scott unlawfully removed the sum of $50,000 
of the public moneys of Holt county upon the 26th day 
of February, 1892, and delivered $35,000 thereof to a cer- 
tain bank in Omaha; and further, that he had received $150 
in payment for certain certificates and had only entered one- 
eighth of the fees received therefor upon the books. A 
notice was served upon Scott requiring him to appear be- 
fore the board of supervisors upon March 2, 1892, to an- 
swer the complaint. At the hour named, upon motion 
of Scott, the hearing was continued until the following 
morning, when, in the absence of Scott, a plea of not guilty 
was entered for him, and thereafter Scott filed objections to 
the jurisdiction of the board to try the case. These objec- 
tions were overruled, whereupon further objections were 
made because every member of the board was not present. 
The record shows that two of the members were absent. 
Certain other objections were filed, some of which will be 
noticed hereafter, and finally it was determined that no 
further motions or pleadings be received except a motion 
to reject the complaint, a demurrer, or an answer. The 
board then proceeded to try the case. Scott was found 
guilty of the charges, and a judgment of ouster was en- 
tered. An attempt was made to secure a settlement of a 
bill of exceptions. Certain members of the board refused 
to sign the proposed bill, and upon mandamus proceedings 
they were compelled to do so. The case was taken on er- 
ror to the district court, where it was heard upon the rec- 
ord, including the bill of exceptions settled in obedience 
to the writ of mandamus. In the district court a motion 
was made to quash the bill of exceptions, one of the grounds 
being that the allowance of the bill was not authorized by 
law. This motion was overruled. Upon the final hearing 
the judgment of the board of supervisors was reversed on 
the following grounds: First, that the board of supervis- 
ors had no jurisdiction of the subject-matter; second, that 
there was no evidence to sustain such judgment. There 
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are certain other findings in the judgment of the district 
court, but they all resolve themselves under the foregoing 
heads, The case is brought to this court upon error by 
Hopkins. 

A great many questions are raised in regard to the accu- 
racy of the bill of exceptions, and as to whether or not its 
allowance was regular; as to whether the district court 
had any authority to grant a writ of mandamus compel- 
ling its allowance ; whether its signature by the majority of 
the supervisors, and not by every member, was sufficient; 
and as to whether there is any authority for a bill of ex- 
ceptions in such a case, The conclusion reached upon the 
last of these questions removes all others from the case. It 
may be taken as settled that the right to a bill of excep- 
tions is not implied from the right to prosecute proceedings 
in error, and that a bill of exceptions cannot be allowed 
except in pursuance of statutory authority. (Moline, Mil- 
burn & Stoddard Co. v. Ourtis, 38 Neb., 520.) In the 
case cited the whole question is discussed at length and the 
authorities reviewed. There is no statutory authority for 
a bill of exceptions in such a case as this, and while the 
case last cited and those therein discussed are not exactly 
similar in their facts, the principles upon which they rest 
are precisely the same. We think, therefore, that the dis- 
trict court should have sustained the motion to quash the 
bill of exceptions, and erred in considering it as a part of 
the record in the case. It may be that the law should pro- 
vide a method for bringing up the evidence in such cases as 
this as well as others, but, as said in Moline, Milburn & 
Stoddard Co. v. Curtis, supra, this rests with the legislature, 
and if the law is defective, the court cannot supply its de- 
fects. 

With the questions raised by the bill of exceptions elimi- 
nated, few of the many questions presented in the briefs re- 
main for decision. The first of these, however, is of vital 
importance, and is probably the point upon which the dis- 
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trict judge based his decision. Compiled Statutes, chapter 
18, article 2, provides for the removal of county officials 
for official misdemeanors, classified under eight heads, one 
of which is willful maladministration in office, and pro- 
vides that any person may make such charge, and that 
the board shall have exclusive original jurisdiction thereof. 
Questions of fact must be tried as in other actions, and if 
the accused is found guilty, judgment shall be entered re- 
moving him from office. 

By chapter 50 of the Laws of 1891 it was provided that 
county treasurers shall deposit in state or national banks do- 
ing business in the county, and of responsible standing, 
the amounts of moneys belonging to the several current 
funds of the county treasury; that said deposits shall be 
subject to check, and that interest shall be paid to the 
county of not less than three per cent per annum of the 
amounts so deposited. The act also provided for the keep- 
ing of accounts thereof and the giving of bonds by the de- 
pository for the safe keeping and payment of such deposits. 
The act also forbade the making of profit, directly or 
indirectly, by the county treasurer out of any money be- 
longing to the county, and forbade the removal of any 
part of the county funds except for the payment of war- 
rants or making deposits in pursuance of the act, and made 
such unlawful removal a felony. It also made a willful 
failure or refusal of the treasurer to perform his duties 
under the act a misdemeanor. 

It is urged that the act of 1891 is unconstitutional, as 
containing more than one subject. The act provided both 
for the depositing of state funds and for the depositing of 
county funds, and it is contended that each of these forms 
a separate subject of legislation. The general object of the 
act is to provide for the safe custody of public funds, and 
it seems to us that this is a single subject of legislation, 
whether the funds are state or county. The object of the 
act is plainly expressed in its title, and the combination of 
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provisions in regard to both state and county funds presents 
none of those objections which influenced the adoption of 
the constitutional inhibition against uniting two or more 
subjects in a single act. In the recent case of Trumble v. 
Trumble, 37 Neb., 310, the effect of the clause of the con- 
stitution referred to was considered, its object discussed, and 
former decisions of this court reviewed. It is not deemed 
necessary to repeat the discussion here. We think the ob- 
ject of this act is single. If it had related to the custody 
of all public funds of whatever description without sepa- 
rately naming them, no question could well be raised upon 
the point now urged; and the fact that the act, instead of 
using general language applicable to all public funds, in 
terms specified separately state and county funds, does not 
render it subject to the objection of duplicity. 

It is also claimed that the act of 1891 is unconsti- 
tutional, because it provides that it shall not take effect 
until the expiration of the terms of the county treasurers 
current at the passage of the act. It is said that this is in 
conflict with the constitutional provision that all acts shall 
take effect upon the expiration of three calender months 
after the adjournment of the legislature. We think the 
limitation was one which could be properly made by the 
legislature. The act, as an act, did go into effect under the 
constitutional provision referred to. It became the law of 
the state from that time. But the classes of persons to 
whom it applied only came into existence upon the expira- 
tion of then current terms of office. Until three months 
after the adjournment of the legislature the act could not 
have taken effect, even though terms of treasurers might 
have expired during the interval. After the constitutional 
period for the act_to take effect had expired, it became the 
law, and has, as fast as the terms of treasurers expired, be- 
come operative. It was the law from that time, although 
it may have been without practical effect for want of sub- 
ject-matter to act upon. 
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The further contention is made that conceding the act of 
1891 to be constitutional, it operated to repeal article 2, 
chapter 18, Compiled Statutes, and left the county board 
without jurisdiction to try the case. This argument is 
based upon the fact that the act of 1891 renders criminal a 
failure or refusal of the treasurer to obey its provisions, 
and it is argued that inasmuch as maladministration in 
these particulars was made 2 criminal offense, the remedy 
provided by the act is exclusive. Repeals by implication 
are not favored, and an act will not be held to repeal a 
former act unless the repugnancy between the two is plain 
and unavoidable. (Lawson v. Gibson, 18 Neb., 137; State, 
ex rel. Berry, v. Babcock, 21 Neb., 599.) There is no re- 
pugnancy between these two acts. The commission by a 
treasurér of crimes created by the act of 1891 would not, 
apso facto, remove him from office. It would require a 
conviction at least to do so, and the county need not await 
such conviction befure removing him from office. The 
object of article 2, chapter 18, Compiled Statutes, is not to 
punish an officer for criminal acts, but simply to. protect 
the county by removiug him from office. The proceedings 
thereunder are in some ways analogous to proceedings in 
impeachment, and by the express terms of the constitution 
a conviction upon impeachment is no bar to a prosecution 
for the same offense as charged in the impeachment. (Con- 
stitution, art. 3, sec. 14.) There is no reason why an un- 
faithful county officer should not be removed from office 
because of his infidelity and also be punished criminally 
for the same act, provided it amounts to a crime. We re- 
peat that there is no repugnancy between the provisions of 
the Compiled Statutes referred to and the act of 1891. 
They can both be enforced without conflicting with one 
another, and upon well established principles they should 
both be held to be in force. 

For similar reasons we cannot concur in the views of 
defendaut in error, that the act of 1879, specifying certain 
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powers as belonging to the county board, operated, by 
omitting reference to the powers conferred by article 2, 
chapter 18, to repeal that article. 

The transcript of the proceedings of the board of super- 
visors shows the rulings of the board upon certain ques- 
tions of evidence. In no case, however, does it state more 
than the question asked to which objection was made and 
the ruling thereon. This is not sufficient to enable the 
court to pass upon the admissibility of the evidence. The 
answers do not appear. The offers of proof do not appear, 
and there is not sufficient to enable the court to determine 
the nature of the evidence. It is even doubtful whether 
as much as does appear was properly incorporated into the 
minutes of the board. 

Some objection was madg because of the insufficiency of 
the time allowed to the defendant before the trial. It does 
appear that the action of the board was somewhat sum- 
mary, but the defendant seems to have obtained a continu- 
ance upon his own motion, and we do not think that after 
such proceedings he can be allowed to urge this objection, 
At the time when the case was taken up for trial he pro- 
ceeded without objection upon this ground. 

The objection that all the members of the board were 
not present at the trial is not well taken. There is no ex- 
press provision of the statute in this regard, and in the 
absence of special provisions, the general Jaws in regard to 
proceeding by a quorum must be held applicable. The 
constitutional provisions relating to the supreme court sit- 
ling as a court of impeachment are not applicable. 

Counsel for Scott made objections to the board’s deciding 
the case, because certain members of the board were wit- 
nesses. Regarding the proceeding as a strictly judicial in- 
quiry, this would not oust the court of jurisdiction. A 
judge or juror may be called as a witness, and is not from 
that fact alone disqualified from sitting in judgment on a 
case. (Thompson, Trials, sec. 77, note 5, and cases there 
cited.) 
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Certain other objections appear in the record, but the 
facts upon which they are based do not, and their merits, 
therefore, cannot be considered. 

We do not think that the record of the proceedings of 
the board of supervisors discloses any error. The com- 
plaint sufficiently charges offenses amounting to maladmin- 
istration in office, and the evidence must be presumed to 
support the complaint and judgment. The judgment of 
the district court is reversed and that of the board of 
supervisors affirmed, 


JUDGMENT ACCORDINGLY. 


WiiiiamM J. MAXWELL, APPELLANT, Vv. SrepHEen H. 
HIGGINs ET AL., APPELLEES. 


FILED JANUARY 3, 1894. No. 5149. 


1. The record of a deed is not admissible in evidence unless 
the certificate of acknowledgment is substantially in accordance 
with the statute. 


2. Pleading. Facts pleaded in a petition will be taken as admitted 
where not specifically denied in the answer, and the answer avers 
as to such facts that the defendants, for want of knowledge, 
neither admit nor deny the averments of the petition. 


3. Tenancy in Common, A conveyance to two or more persons 
not acting in a fiduciary capacity will be presumed to create a 
tenancy in common, and not a joint tenancy. 


4, Adverse Possession. Where one has been in possession of 
‘land, claiming ownership, and permits the land to be sold for 
taxes, and the grantee in the tax deed, although it was void 
on its face, enters into possession and remains in possession for a 
period of more than a year, such possession interrupts that of the 
prior occupant. 


5. Estoppel. Where a claimant of land acts under a power of at- 
torney from an adverse claimant, and as such attorney leases the 
land in the name of the adverse claimant, he and his grantees 
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are by such acts estopped from asserting that the possession of 
the tenant inured to him and not to the adverse claimant. 


6. Action Quia Timet. One cannot in the same action to quiet 
title assert against one defendant that conveyances to such de- 
fendant were adverse to plaintiff ’s title and a cloud thereon, and 
ask that they be canceled, and against another defendant assert 
that the possession of the first defendant was in subordination 
to plaintiff’s title and a link in the establishment of adverse 
possession. 3 


AppeaL from the district court of Douglas county. 
Heard below before WAKELEY, J. 


The opinion contains a statement of the case. 


Cornish & Robertson and James F. Morton, for appellant: 


Where one of two tenants in common conveys the entire 
estate by warranty deed to a purchaser, and the purchaser 
enters into possession under such deed and receives the 
rents and pays the taxes, his possession is construed as co- 
extensive with the estate conveyed by the deed, and be- 
comes adverse to his co-tenant from the moment of entry. 
(Unger v. Mooney, 63 Cal., 586; Culler v. Motzer, 13 S. 
& R. [Pa.], 356; Buswell, Limitations and Adverse Pos- 
session, secs. 299-301, and notes; Sedgwick & Wait, Trial 
of Title to Land, sec. 287, and cases cited.) 

Ellen McKelligon, being a mortgagee, is conclusively 
presumed in law to have purchased the tax title, or re- 
deemed, as the case may be, to protect her security, and her 
possession is presumed to be subordinate and not adverse” 
to the title of her mortgagor. (McKeighan v. Hopkins, 
19 Neb., 38; Comstock v. Michael,,17 Neb., 300; Young 
v. Brand, 15 Neb., 604; Hall v. Westcott, 5 Atl. Rep. [R. I.], 
629; McLaughlin v. Green, 48 Miss., 175; Woodbury v. 
Swan, 59 N. H., 22; Christy v. Fisher, 58 Cal., 256 ; Moore 
v. Titman, 44 Ill.,367, Connecticut Mutual Life Ins. Co. v. 
Bulte, 45 Mich., 113; Martin v. Swofford, 59 Miss., 328; 
Fisk v. Brunette, 30 Wis., 102; Chickering v. Failes, 26 
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Iil., 507; Brown v. Simons, 44 N. H., 475; Schenck ». 
Kelley, 88 Ind., 444; Fair v. Brown, 40 Ia., 209; Middle- 
ton Savings Bank v. Bacharach, 46 Conn., 513; Whitney 
v. Gunderson, 31 Wis., 359; Moss v. Shear, 25 Cal., 38; 
MePherson v. Hayward, 17 Atl. Rep. [Me.], 164.) 

Ellen McKelligon redeemed from the tax sale October 
22,1879. Jolliffe, Price, and Sayer filed a motion asking 
leave to intervene in this action January 18, 1890. Be- 
tween said dates the land was in possession of parties recog- 
nized and held in subordination to the title of plaintiff and 
his grantors. The date prior to which plaintiff must show 
ten years’ adverse possession is the date of bringing the 
new parties into court. (Jeffers v. Cook, 58 Cal., 148; Shaw 
v. Cook, 78 N. Y.,196; Miller v. McIntyre, 6 Pet. [U.8.], 
61; Dudley v. Price, 10 B. Mon. (Ky.], 84; Corder v. 
Dolin, 4 Bax. [Tenn.], 240; Augusta Mfg. Co. v. Vertrees, | 
4 Lea [Tenn.], 83 ; Lxgow v. Neilson, 10 Ind., 183, Thomas 
v. Fame Ins. Co., 108 Ill., 92; Atkinson v. Amador & Sac- 
ramento Canal Co., 53 Cal., 102; Brown v. Goalsby, 34 
Miss., 437; Sweet v. Jeffries, 67 Mo., 420.) 


A. S. Churchill, contra. 


IrviyE, C. 


This was a suit to quiet title to block 21, West Omaha. 
It was originally begun by Maxwell against Stephen Hewitt 
Higgins, Maurice J. McKelligon, the unkuown heirs of 
Ellen McKelligon, the unknown heirs of Mehitable Hig- 
gins, and the unknown heirs of M.Swinny. The original 
petition alleged title in the plaintiff as follows: That on 
January 9, 1867, Stephen Hewitt Higgins and Mehitable 
Higgins became joint owners of the land; that during 1867 
Mehitable Higgins died intestate ; that on January 27, 1870, 
Stephen Hewitt Higgins conveyed to Maurice J. McKelli- 
gon, and ou February 11, 1837, McKelligon conveyed to 
plaintiff; that from 1870, until the conveyance to plaintiff, 

47 
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McKelligon remained in the continuous and uninterrupted 
possession of the land; that since the conveyance to plaint- 
iff, plaintiff had remained in peaceful and quiet possession 
thereof. The petition further alleged that on March 4, 
1878, the treasurer of Douglas county executed a deed to 
M. Swinny for the taxes of 1874; that the tax deed was 
void for certain reasons set out in the petition ; that Swinny 
died intestate, and that certain persons claiming to be 
her heirs conveyed by a series of conveyances to Ellen 
McKelligon; that Ellen McKelligon died testate, by her 
will attempting to devise to the children of Maurice Mc- 
Kelligon. The petition prayed that the tax deed, and 
other deeds made in pursuance thereof, be declared void. 
Upon January 18, 1890, a motion was made by Laura 
Jolliffe, Samuel S. Price, Jr., and Edward Sayre, asking 
that they be made parties defendant. No order seems to 
have been made upon this motion, but upon February 15, 
1890, an order was made granting the plaintiff leave to file 
a supplemental petition making these persons defendants. 
This supplemental petition alleged, in brief, that Price, 
Sayre, Laura Jolliffe, Sarah A. Selden, and Mehitable Hig- 
gins had conspired to cast a cloud upon plaintiff’s title, and 
in pursuance of that conspiracy a deed had been made by 
Sarah A. Selden to Mehitable Higgins of an undivided one- 
half of the property, and that thereafter certain other deeds 
were executed, set forth in particular, whereby it was at- 
tempted to convey this interest to Price, Sayre, and Jol- 
liffe. It is further alleged that all of Sarah Selden’s title 
had been conveyed to Mehitable Higgins and Stephen Hew- 
itt Higgins January 9, 1867, but the deed of conveyance 
was defective in acknowledgment, through a clerical error, 
only ; that Mehitable Higgins never had any equitable title, 
but that Stephen Hewitt Higgins paid all the purchase 
money for the property, and that the subsequent deeds to 
the new defendants were made without consideration and 
with notice of the facts. The supplemental petition also 
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averred peaceable, continuous, open, notorious possession in 
plaintiff and his grantor from May 17, 1869, and prayed 
for an annulment of the deeds from Sarah Selden, Mehit- 
able Higgins, and subsequent deeds in that chain of title. 

The new defendants, Price, Sayre and Jolliffe, answered 
alleging that Mehitable Higgins was the owner until De- 
cember 17, 1889, when she conveyed to Jolliffe. They 
admit the tax deed was void, deny the possession of plaint- 
iff and his grantor, aver that they bought for value and 
without notice, and ask for an establishment of their title to 
an undivided one-half. 

The reply is quite long, but amounts to a reassertion of 
the allegations of the supplemental petition, a denial of all 
other facts alleged in the answer, and the pleading of certain 
other facts not necessary here to notice in detail. 

The decree recites that the cause was heard on the sup- 
plemental petition, the answer of Jolliffe, Price, and Sayre, 
and the reply thereto, and ‘he evidence. It finds for the 
defendants named as to the undivided one-half, quiets the 
title of that one-half interest in those defendants and the 
other one-half in the plaintiff. 

The foregoing statement of the pleadings discloses a some- 
what complicated state of title and a rather anomalous 
series of issues. Their statement has been necessary be- 
cause of the importance of the pleadings iu determining 
some of the questions arising in the case. In its further 
consideration it will be convenient to follow out the title 
as disclosed by tlie pleadings and evidence with occasional 
references to averments not heretofore stated. 

It appears inferentially from the pleadings, and directly 
by a formal admission in the bill of exceptions, that one 
Oscar B. Selden was the patentee of the land in controversy, 
There was offered in evidence the record of a deed dated 
January 9, 1867, from Oscar B, Selden and wife purporting 
to convey the land to Mehitable Higgins and Stephen 
Hewitt Higgins. This record was objected to and properly 
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excluded, for the reason that the deed appeared to have 
been acknowledged by the grantees and not by the grantors. 
This deed is not very material, however, because it appears 
from the answer of the defendants that they claim a one- 
half interest under Mehitable Higgins. The deed is pleaded. 
in the petition, and there is no denial of its execution in 
the answer, but on the contrary an averment that the de- 
fendants, not knowing the facts, neither admit nor deny 
the allegations of the petition in regard to conveyances 
therein alleged. The deed must therefore be taken as ad- 
mitted. 

The reply avers that Mehitable Higgins and Stephen 
Hewitt Higgins were coparceners, or joint tenants, and not 
tenants in common. There is not a particle of evidence to 
establish such facts. In the United States joint tenancies 
are not favored, and except in case of trustees or others 
acting in a fiduciary capacity, an estate in two or more per- 
sons is generally construed as a tenancy in common where 
joint tenancies have not been abolished by statute. (Tiede- 
man, Real Property, sec. 237, and cases cited.) It would, 
therefore, be presumed that Stephen Hewitt Higgins and 
Mehitable Higgins were tenants in common, but the dis- 
tinction is of doubtful importance, in view of the fact 
clearly established that Mehitable Higgins was not dead at 
the time of the conveyance next referred to. 

It is also alleged in the supplemental petition that Ste- 
phen Hewitt Higgins paid all the purchase price to Selden, 
and that Melitable Higgins never had any equitable inter- 
est in the property. In the reply these allegations are 
modified by pleading that the money was paid by “ 
Higgius” and Stephen Hewitt Higgins. There is no evi- 
dence in support of either of these averments; upon the 
contrary the testimony of Mehitable Higgins, which stands 
uncontradicted, is that a considerable portion, probably the 
greater portion, of the purchase money was paid out of her 
own funds, 
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In 1867, then, Mehitable Higgins and Stephen Hewitt 
Higgins became legally and equitably tenants in common 
of the property. In May, 1869, a bond for a deed was 
executed by Stephen Hewitt Higgins, whereby he bound 
himself to convey the entire estate to Maurice J. McKelli- 
gon, and upon January 27, 1870, Stephen Hewitt Higgins 
executed to Maurice J. McKelligon a deed purporting to 
convey to him the entire estate. In 1887, McKelligon 
executed a deed to plaintiff purporting to convey to him 
the entire estate. From what has been said it is clear 
that McKelligon acquired from Higgins and conveyed to 
plaintiff only an undivided one-half interest, and plaintiff 
has no other paper title. A paper title to the other undi- 
vided one-half is established in the defendants by a series 
of deeds not necessary to recite in detail, but beginning 
with one dated December 17, 1889, from Mehitable Hig- 
gins to Laura Jolliffe. There is also in this chain a deed 
from Sarah Selden, widow and sole devisee of Oscar B. 
Selden, to Mehitable Higgins, This purports to convey 
the whole estate, but must be rejected as immaterial because 
of the conveyance in 1867 to the Higginses standing ad- 
mitted by the pleadings. So far, then, as the paper title is 
concerned, one-half was thus far shown in the plaintiff and 
the other one-half in the defendants, as established by the 
decree. The plaintiff claims, however, title to the whole 
by adverse possession. The evidence shows quite clearly 
that McKelligon, at the time he took the conveyance from 
Higgins, and probably in 1870, went into possession of the 
land, lived upon it for some time himself, leased it to dif- 
ferent tenants, and that it was occupied either by actual 
residence or by tenants cultivating the laud with such oc- 
casional brief intervals as were required by changes in ten- 
ants, and without interruption on the part of adverse 
claimants until 1878. It may also be assumed for the 
purposes of this case that a conveyance by one of two ten- 
ants in common purporting to convey the whole estate, the 
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placing of the deed on record, and possession taken by the 
grantee, constitute an ouster of the other co-tenant and es- 
tablish a possession adverse to him. (Culler v. Motzer, 13 
8. & R. [Pa.], 356; Foulke v. Bond, 41 N. J. Law, 527; 
Kinney v. Slattery, 51 Ja., 853; Kittredge v. Locks & Ca- 
nals, 17 Pick. [ Mass. ], 246; Unger v. Mooney, 68 Cal., 586.) 

There is some question as to whether McKelligon’s pos- 
session began in 1869 or 1870. At any rate it had not 
continued for a period of ten years, when the facts occurred 
which we are next called upon to notice. Upon March 4, 
1878, a tax deed was issued to M. Swinny, This deed is 
admitted to have been void on its face, but such a deed is 
sufficient to establish color of title in cases where color of 
title is necessary. (Gatling v. Lane, 17 Neb., 77; Lantry 
v. Parker, 37 Neb., 353.) J. R. Hendrix was Mrs. Swin- 
ny’s agent in the matter. He, at the time, made some tri- 
fling repairs on the premises, which seem then to have been 
unoccupied. Upon May 5, 1878, Hendrix leased the 
premises to one Campbell, who entered into possession and 
held until the following February, when one Tatom moved 
on as the tenant of Swinny. Upon October 22, 1879, the 
heirs of Swinny executed a quitclaim deed to Ellen Mc- 
Kelligon, the mother of Maurice. At this time Ellen 
McKelligon seems to have held a mortgage upon the 
premises executed by Maurice in 1878. There is evidence 
tending to show that the money paid to the Swinny heirs 
was furnished by Maurice and not by his mother; and it is 
claimed that the transaction amounted in effect to a redemp- 
tion by McKelligon from the tax sale. 

It is also claimed that McKelligon re-entered and leased 
the premises to different tenants, collecting the rents, and 
paying the taxes down to the time he conveyed to plaintiff. 
This is not, however, borne out by the evidence. Upon 
the contrary, it appears that McKelligon was acting under 
a power of attorney from Ellen McKelligon, and at least 
one of the leases made after the conveyance from the 
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Swinny heirs was made in the name of Ellen McKelligon 
by virtue of that power of attorney. The original petition 
charged that the tax deed was void and that the conveyance 
by the Swinny heirs to Ellen McKelligon was made with- 
out any interest in the grantors, and that Ellen McKelli- 
gon’s will, devising the property to the children of Maurice, 
passed no title; and the prayer of the ofiginal petition was 
to set aside the tax deed and the deeds and wills in pursu- 
ance thereof, not for the reason that Ellen McKelligon was 
a trustee for Maurice and the plaintiff, but because it was 
an adverse, ill-founded claim and a cloud upon plaintiff’s 
title. The plaintiff cannot therefore tack the two years’ 
possession of the tax claimant to the subsequent possession 
or the prior possession of McKelligon in order to establish 
possession for the statutory period, nor can he claim that 
the possession subsequent to the deed from the Swinny 
heirs was Maurice McKelligon’s own, in the face of the ad- 
mission upon the pleadings and in face of the fact that 
Maurice, in making the lease on behalf of Ellen McKelli- 
gon, acted as her attorney in fact, and not on his own be- 
half. The plaintiff, therefore, failed to establish title by 
adverse possession, 

It appears from the evidence that in 1878 Maurice Mc- 
Kelligon was declared a bankrupt, and a deed was made 
conveying his property to an assignee, and that there is no 
record of any discharge from bankruptcy. This matter is 
not important, in view of the conclusion reached that upon 
other grounds the defendants were entitled to have their 
title established to an undivided one-half. This is all they 
claim, and imperfections, if any, existing in plaintiff’s title 
to the other one-half cannot be taken advantage of by these 
defendants. The matter is merely referred to here in or- 
der that it may be understood that we do not and cannot 
upon appeal from this decree adjudicate the effect of the 
bankruptcy proceedings. 


JUDGMENT AFFIRMED. 
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JAcoB SCHNEIDER V. Patterson, Murpuy & CoMPANY, 


FILED JANUARY 3, 1894. No. 5029. 


1. Evidence of Partnership. The record of the certificate pro- 
vided for in sections 27 to 29, chapter 65, Compiled Statutes, is 
not the only evidence by which the existence of a partnership 
may be established. Notwithstanding that statute, a partner- 
ship may be proved by any method permissible before the en- 
actment. 


2. Landlord and Tenant: Description or LAND IN LEASE: 
PAROL EVIDENCE. A written lease described the demised 
land as “ four acres out of lot four,” in a certaiu governmental 
subdivision “lying north of the railroad track.’’ Held, That in 
an action between the lessor and lessee’s assignee parol evidence 
was admissible to show that the lessor and lessee, about the time 
the lease was made, had gone upon the land aud agreed upon 
certain lines and monuments as defining its boundaries. 


3. In an action by the lessee’s assignee against the lessor 
to recover damages because the lessor had subsequently 
leased a portion of the land to a third person, placed such third 
person in possession and excluded the plaintiff therefrom, held, 
that it was no defense to show that the assignee, at the time of 
the assignment, knew of the subsequent lease, or of the original 
lessee’s exclusion, the assignee standing in the place of the 
original lessee and being entitled to all his rights. 


4, Landlord and Tenant: BreacH or LrAase: MEASURE oF 
Damaces. Where such lease was made for the purpose of en- 
_ abling the lessee to mine sand from the land, the measure of 
damages is the value of the occupancy of the land for that pur- 
pose; and evidence showing the quantity of sand upon the land, 
the cost of removing the sand, and its market value is admissi- 

ble for the purpose of ascertaining the damages. 


Error from the district court of Cass county. Tried 
below before FIELD, J. 


W. L. Browne and E. H. Wooley, for plaintiff in error. 


A, N, Sullivan, contra. 
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Irvine, C. 


Patterson, Murphy & Co., by that name, brought this 
action in the district court of Cass county, alleging that 
the plaintiffs were a partnership formed for the purpose of 
doing business in this state; that the defendant Schneider 
leased a tract of land of four acres in Cass county for the 
term of five years to one Jerry L. Farthing and received 
the full rent therefor; that the lease was made with the 
privilege of taking sand from the land; that Farthing 
assigned the lease to plaintiffs, and then, at some length, the 
petition alleges that Schneider leased two and one-quarter 
acres of said land to another company and put the lessee 
in possession, and prays damages for the exclusion of 
plaintiffs from that portion of the land. Two answers 
appear in the record. It may be assumed that the later 
one filed was intended as an amended answer and will be 
treated as such. By that answer, Schneider avers that the 
“fall amount of ground claimed by plaintiffs in this action 
was by them taken, occupied, and used, and that no part of 
the ground sold to the Omaha Gravel Company was in- 
cluded in the purchase so made by plaintiffs or their 
assignor herein. Defendant, therefore, denies each and 
every material allegation in said cause alleged and avers 
that plaintiffs have nothing to complain of. The defendant 
denies that there is in existence any such person or firm as 
plaintiff alleged herein.” There was a verdict and judg- 
ment for plaintiffs. : 

The first assignment of error to be noticed relates to the 
admission of parol testimony to prove the existence of the 
partnership. This evidence was objected to as incompetent, 
for the reason that sections 27, 28, and 29 of chapter 65, 
Compiled Statutes, provide for filing in the office of the 
county clerk a certificate showing the names of individuals 
doing business under a firm name and make that record 
evidence. It is claimed that such certificate is the only 
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competent evidence of the existence of a partnership. It 
is doubtful whether this issue was really presented by the 
pleadings. The affirmative averment that plaintiffs had 
occupied all the land leased seems to be inconsistent with 
the denial of the existence of plaintiffs. However, the 
trial court treated the issue as properly raised, and the 
question is one of importance and will be considered upon 
its merits. 

The statute referred to provides in section 27 that any 
association of persons doing business in any county under 
a firm, partnership, or corporate name, and not incor- 
porated under the laws of this state, shall have recorded 
in the office of the county clerk of the county where the 
place of business is located, a certificate signed by each 
member of said association showing, first, the name of 
the association ; second, the general nature of the business 
and principal place of doing business; and third, the full 
name and residence of each individual member of the 
association. Section 28 provides for the recording of such 
certificates and makes the record or a certified transcript 
prima facie evidence of the facts therein set forth. Sec- 
tion 29 provides a penalty against any person who shall, 
for the space of twenty days, fail, neglect, or refuse to com- 
ply with the provisions of the act. This statute has sev- 
eral times been called to the attention of the court. In 
Shriver v. McCloud, 20 Neb., 474, the same objection 
seems to have been urged as presented in this case, but that 
was an action between the persons alleged to be partners, 
and the court disposes of the question by saying that the 
parties were in pari delicto, and, whatever might be the 
true construction of the act, its provisions could not be 
invoked by one partner against the other, both being equally 
responsible for the failure to male and file such certificate. 
A doubt, however, is expressed as to whether the statute 
applies in any case where the partnership name is that of 
one or all of the partners. In Milligan v. Butcher, 23 
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Neb., 683, somewhat curiously the objection seems to have 
been directly the opposite of that here urged; that is, the 
record of the certificate was objected to as incompetent, and 
the court merely held that such record was admissible. 
These decisions do not assist greatly in disposing of the 
question before us. It'is, perhaps, worthy of consideration, 
that in a number of cases arising since the passage of the 
statute in question the existence of a partnership has been 
proved by the usual parol evidence, and the court has de- 
cided a number of questions in regard to the admissibility 
of evidence for that purpose, without, so far as we are 
aware, once alluding to this statute as affecting the common 
law rules in regard to such proof. An inspection of the 
statute discloses that there is no prohibition against form- 
ing a partnership or transacting a partnership business ex- 
cept in compliance with the act, but merely a penalty for 
failing or refusing to file the certificate within a certain 
period after the formation of the partnership or commence- 
ment of business. The object of the act was to make a 
matter of public record the names of persons composing 
unincorporated associations, and it was chiefly no doubt to 
enable persons doing business with such associations to as- 
certain the responsible individuals. In enforcing this ob- 
ject, undoubtedly, cases might arise presenting estoppels 
against partners by reason-of statements in the certificates 
or by reason of the failure to file certificates ; but the act 
was not intended to restrict the power of individuals to 
form partnerships or to provide an exclusive method for 
their formation. The statute makes the certificate only 
prima facie evidence upon the subject, and we do not think 
that it has the effect of making it the sole or exclusive evi- 
dence. This assignment of error must, therefore, be over- 
ruled. 
Another assignment of error is the admission in evidence 
of the assignment of the lease from Farthing to the plaint- 
iffs, upon the ground that it was not witnessed. A refer- 
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ence to the answer shows that the defendant avers that the 
plaintiffs occupied all the land “included in the purchase 
so made by plaintiffs or their assignor herein.” This aver- 
ment admits the fact of the assignment, and the subsequent 
general denial cannot be taken as countervailing against 
such admission. 

The principal contention arises out of the admission of 
evidence to identify the land demised. The description in 
the lease is as follows: ‘Four acres out of lot four in S. 
E. } of the N. W. } of sec. 5, T. 12, R. 11, in Cass county, 
Neb., lying on the north side of the railroad track.” 
Parol evidence was admitted over defendant’s objections, 
which disclosed that the lessor owned more than four acres 
lying north of a certain railroad track and which tended 
to show on the part of the plaintiffs that the lessor and 
original lessee had gone upon the land, plowed a furrow 
along a portion at least of what was intended to be one of 
the lines of the tract demised, “ stepped off” the rest of the 
tract and agreed as to the boundaries of the tract. The 
question is, was such evidence admissible? The plaintiff 
in error contends that the description in the lease is uncer- 
tain upon its face and cannot be helped out by parol evi- 
dence. Parol evidence doubtless would have been admis- 
sible to show that the lessor owned only four acres in lot 
four, or to show that only four acres in lot four lay north 
of the railroad track. (Adams v. Thompson, 28 Neb., 53; 
Ballou v. Sherwood, 32 Neb., 666.) So, too, had the evi- 
dence shown that the lessor owned two distiuct tracts in lot 
four north of the track, each of four acres, so that the de- 
scription would apply to each, parol evidence would have 
been admissible to show the intention of the parties. “If 
a man levies a fine of the Manor of Soure or of the Manor of 
Dirtleby, and in truth there is the Manor of North Soure 
and South Soure or Great Dirtleby and Little Dirtleby, in 
this case issue may be taken dehors which manor the conusor 
intended to pass.” (Altham’s Case, 8 Coke’s Rep. [Eng. ], 
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155.) These principles seem to indicate that the descrip- 
tion is not upon its face void for uncertainty. If certain 
parol evidence would directly ascertain the description, there 
can be little doubt that when parol evidence, as in this case, 
first discloses the facts which render the description uncer- 
tain, such uncertainty arising by parol may be removed in 
like manner. As between the parties to a conveyance, the 
conveyance should not be permitted to fail for uncertainty 
in description, except as a matter of necessity; and we think 
it is established by the numerous adjudications bearing 
upon the subject that whatever description may be agreed 
upon by the parties as designating a definite tract agreed 
upon between them, is sufficient to bind the parties. 
Thus, such descriptions as “my farm,” “ barren island,” 
and other general terms, understood by the parties to refer 
to a particular definite tract of land, have been held suffi- 
cient. In older states not favored by government surveys 
and recorded plats, as a matter of necessity such descrip- 
tions are resorted to, referring to monuments, recognized 
by the parties, but freauently not capable of being identi- 
fied by others without resort to the acts or expressed inten- 
tions of the parties. Had there been any reference, how- 
ever vague, in the lease to the demarcation resorted to by 
the parties, there could be no doubt that the proof of such 
demarcation might be shown by parol. From the terms 
of this lease it does appear that they had in mind a par- 
ticular tract of four acres, and we see no reason why ex- 
trinsic evidence to identify the tract was inadmissible, It 
must be remembered, however, that we are discussing this 
question only as it affects the immediate parties to the in- 
strument, or persons representing such parties. Did the 
case involve a question of the effect of recording the lease, 
as notice to third persons, or questions similar to that, en- 
tirely different considerations would control the decision, 
and a different conclusion might be reached. 

The plaintiff in error also seeks to avoid responsibility 
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upon the ground that the defendants in error, the plaintiffs 
below, knew when they took the assignment from Farth- 
ing that a portion of the land was in the possession of the 
gravel company. This is no defense to an action for breach 
of covenant. Ifthe lease was valid, Farthing had a right 
of action against the lessor for his breach of contract. By 
the assigument his rights were transferred to the plaintiffs, 
They claim no other rights. 

A question is raised as to the admission of certain evi- 
dence to prove damages, It will be remembered that the 
lease expressly granted the privilege of removing sand 
from the land. The petition alleges that plaintiffs carried 
on the business of shipping sand to adjoining cities and 
selling the same, and prepared the ground for such busi- 
ness, and that by defendant’s acts the profits of such business 
were greatly diminished, all to defendant’s knowledge. 
The evidence objected to related to the cost of mining sand, 
the value of sand on the track, the profits per car, and the 
number of car loads per acre. Upon this subject the court 
instructed the jury that the measure of damages would be 
the value of occupying the land and taking away the sand 
for the period of five years. No exception was taken to 
this instruction, and under the familiar rule in Hadley v. 
Baxendale, 9 Exch. [ Eng. ], 341, the instruction was correct. 
The lease being made for the purpose of removing sand, the 
damages arising by reason of plaintiffs not being permitted 
to remove the sand must have been in the contemplation of 
the parties, and the evidence objected to was all material for 
the purpose of enabling the jury to determine the value of 
the occupancy of the land for that purpose. (Sedgwick,. 
Damages, secs. 987, 1022.) 

There is in the record the usual assignment that the 
verdict is not sustained by the evidence. We are not able 
to understand all the evidence very perfectly, At the com- 
mencement of the trial a plat was introduced that the wit-. 
nesses constantly referred to, sometimes by words indicating 
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points upon the plat which can be identified, but more fre- 
quently by the words “here” and “there,” accompanying 
these words apparently by indicating in the presence of the 
jury the points referred to. The jury and the trial judge 
observed these witnesses, and by the aid of such indica- 
tions undoubtedly were enabled to understand points in the 
evidence which are wholly unintelligible upon the written 
record. In this condition of the record we cannot say that 
there was not evidence to support the verdict, the identity 
of the land leased and the relative possessions of the 
plaintiffs and the gravel company being the points, upor 
which it is urged that the evidence was insufficient, 


AFFIRMED. 


Mary J. Houston ET au. Vv. JOnN GRAN ET AL, 
FILED JANUARY 3, 1894. No. 5041. 


1. Damages Resulting from Sale of Liquors: Instruc- 
TIONS. Under the ‘‘civil damage act,’? the fact that minor 
children are able to support themselves, and had done so prior 
to the death of the father, is a proper fact for the jury to con- 
sider in ascertaining the amount of damages to be allowed; but 
it is error to instruct the jury that to the extent that a child had 
in the past supported himself, the law precludes any recovery; 
the duty tosupport and the probability of future support, as well 
as the fact of past support, being elements for consideration. 


In such an action the fact that the deceased in 
his lifetime accumulated property which, upon his death, went 
to the plaintiffs, does not go to mitigate damages, but rather to 
enhance them, and an instruction from which the jury would 
infer that such facts go in mitigation of damages is misleading 
and erroneous. 


: Evipence. The fact that a saloon-keeper, prior 
to the sales complained of in a civil damage case, had instructed 
his servants not to sell liquor to the deceased, is inadmissible in 
evidence as not tending to prove that such sales were not in fact 
made, . 
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Error from the district court of Lancaster county. 
Tried below before F1Exp, J. 


The facts are stated in the opinion, 


Lamb, Ricketts & Wilson, for plaintiffs in error: 


The fact that the deceased may have left some estate 
which contributes to the support of his family, and the 
fact that some members of his family have the ability and 
are capable in whole or in part of supporting themselves, 
will not reduce but rather increase the amount the plaintiffs 
should recover, and an instruction by the trial court to the 
contrary is error. (Sec. 15, ch. 50, Comp. Stats.; Roose v. 
Perkins, 9 Neb., 3138; Hackett v. Smelsley, 77 Ill., 120; 
Schneider v, Hosier, 210. St., 112; Thill v. Polman, 41 N. 
W. Rep. [Ta.], 385.) 


G. M. Lambertson, contra, cited: Kerkow v. Bauer, 15 
Neb., 150; Warwick v. Rounds, 17 Neb., 416. 


Irvine, C. 


Mary J. Houston, as widow, and the other plaintiffs 
in error, as minor children of James H. Houston, deceased, 
brought this action against John Gran, a saloon-keeper, 
and the sureties upon his bond, charging the sale of liquor 
by Gran to Houston, causing intoxication, in consequence 
of which intoxication Houston wandered upon the tracks 
of a railroad and was killed. There was a verdict and 
judgment for the plaintiffs in error for $100. Many errors 
are assigned, of which we shall notice only two. 

The court gave the following instruction upon the meas- 
ure of damages: ; 

“Tf you should find in favor of the plaintiffs in determin- 
ing the amount of damages, if any you find the plaintiffs | 
entitled to, you are at liberty to consider the habits, health, 
and the estate of the husband of the- plaintiff prior to his 
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death, and the profits of his labor, if any, and the condition 
of his family at such time, as elements in deciding what the 
amount of the injury or damages may have been from the 
loss of such support; but in no case of this kind can the 
amount of damages exceed the value of such support, what- 
ever may be the necessities of such family. If you find 
for the plaintiffs, and that the plaintiffs have lost the means 
of support to them by the death of the father, in assessing 
your damages at the actual loss of support to the plaintiffs, 
if you find the deceased was a strong, healthy man, you can 
estimate his expectancy of life upon the Carlisle table, 
which may have been introduced in evidence before you. 
This action being brought for loss of means of support 
which would have been supplied the plaintiffs by the de- 
ceased father and husband had he lived, the extent of such 
loss is to be considered and measured by you by the kind, 
character, and value of the services of the deceased to 
plaintiffs in his vocation or business when living; and as 
to the value of the loss of such means of support to the 
minor children of the deceased, it will depend in some de- 
gree upon the age and ability of the different children to 
support themselves, bearing in mind that you cannot take 
into consideration and assess remote, speculative, or exemp- 
lary and punitive damages. If you should find from the 
evidence that any of the children have the ability and are 
capable of wholly or in, part supporting themselves, and 
did so prior to the death of the father, then as to the 
amount of such support such child could not recover. If 
‘you should find that the deceased left property to the plaint- 
iffs, which wholly or in part goes to their support, then you 
should take such fact in consideration in determining the 
amount of damages, if any, the plaintiffs are entitled to.” 
The last two sentences of this instruction are objectiona- 
ble. By one of these the jury was told that if any of the 
children had the ability and were capable of wholly or in 
part supporting themselves, and did so prior to the death 
48 
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of the father, then as to the amount of such support such 
child should not recover. This language was too strong. 
In ascertaining the damages, to-wit, the loss of support, the 
fact that any of the children did, as a matter of fact, sup- 
port themselves, or assist in so doing, was a proper fact for 
the cousideration of the jury as tending to show to what ex- 
tent damage was caused by the death of the father. But 
the mere fact that a child was able to support himself, and 
did so, would not exclude all right to recover on behalf of 
that child. The right to support, and the probability of 
future support, as well as the fact of past support, were 
elements for consideration, and the most that could prop- 
erly be said was that the fact that a child had habitually 
supported himself was an element to be considered by the 
jury in ascertaining the damages from the father’s death, 
By the last sentence of the instruction the jury was told 
that if they should find that the deceased left property to 
the plaintiffs, which, wholly orin part, went to their sup- 
port, then they should take such fact in consideration in 
determining the amount of damages. Tlie plain inference 
from this language, framed as it was and in the connection 
it appeared, was that the fact the father and husband 
left an estate should mitigate damages. The contrary 
is true. Ifa man deserts his family, leaving nothing 
to their support, and has accumulated no property, those 
facts constitute evidence tending to show that very slight, 
if any, damage results to the family from his death. If, 
on the contrary, a man is of industrious and economical 
habits, of business sagacity, and has in the past supported 
his family and accumulated property, the natural presump- 
tion is that such habits will continue if his life be pro- 
longed, and that the damage to his family by reason of his 
untimely death is enhanced by those very facts. The estate 
left to the family would presumably be not less productive 
in the hands of the husband and father himself had he 
lived, and its income would inure to the benefit of the fam- 
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ily as much had he lived as after his death. While this 
instruction does not directly state a contrary rule, its clear 
influence upon the jury must have been to lead them to in- 
fer that the contrary rule existed. 

By the ninth instruction the jury was told that it was 
proper for them to consider in determining whether or not 
the defendant Gran, or his employes, did furnish intoxi- 
eating liquors, certain evidence tending to show that Gran 
had directed his servants not to sell intoxicants to the de- 
ceased. It is true this language was qualified by the fur- 
ther instruction that Gran was nevertheless responsible for 
acts performed by his servants, although contrary to his 
instructions; but we think the court erred in admitting evi- 
dence of these instructions and in directing the jury that this 
evidence should be considered. We do not think the fact 
that Gran had directed his servants not to sell Houston 
. intoxicants tends at all towards proving the issue in the 
case, that is, the fact of such sale. Were exemplary dam- 
ages allowed the evidence might have been material in 
mitigation of damages; but under our rule of conferring 
compensation alone Gran was liable for such compensation 
for his servants’ acts, although done against his instruc- 
tions, and the giving of those instructions does not tend to 
disprove the fact of the sale. 


REVERSED AND REMANDED, 


JAMES F’, SHEEHY, APPELLANT, V. HugH FULTON Er 
AL., APPELLEES. 


FILED JANUARY 3, 1894. No. 5260. 


1. Mechanics’ Liens: VrEnpors’ Liens: PRIORITIES. The 
vendor in an executory contract for the sale of land subjects 
his estate in the property to a mechanic’s lien for improvements 
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erected thereon by the vendee where his agreement with the 
vendee is of such character as to require the construction of the 
building and to constitute the vendee his agent in such construc- 
tion. 


2. Persons claiming mechanics’ liens are not in such cases 
restricted by the terms of the written contract of sale, but may, 
by parol evidence, establish the true terms of the contract. 


3. Statute of Frauds: MEMORANDUM. WHERE A VERBAL PROM- 
ISE is made, upon sufficient consideration, to answer for the debt 
of another, and subsequently a memorandum is executed suffi- 
cient to answer the requirements of the statute of frauds, such 
promise may be enforced, although no new consideration passes 
upon the execution of the written memorandum. 


APPEAL from the district court of Lancaster county. 
Heard below before FIELD, J. 


The opinion contains a statement of the case. 


Marquett, Deweese & Hall, for appellant : 

The plaintiff is entitled to a prior lien for the balance 
of his purchase money under and by virtue of the terms 
of the contract of sale. (Neil v. McKinney, 11 O. St., 58; 
Zeigler, Baker & Co.’s Appeal, 69 Pa. St., 471; Logan v. 
Taylor, 20 Ia.,297; Wilkerson v. Rust, 57 Ind., 172; Bohn 
Mfg. Co. v. Kountze, 30 Neb., 719; Henderson v. Connelly, 
123 IIl., 98; Hickox v. Greenwood, 94 Iil., 266.) 

No attempt is made to reform the eontract. The evi- 
dence admitted attempting to show there was a verbal 
agreement that a building should be erected was incompe- 
tent. (Bast v. First Nat. Bank of Ashland, 101 U. &., 
93; Martin v. Berens, 67 Pa. St., 459; Barnhart v. Rid- 
dle, 29 Pa. St., 96; 1 Greenleaf, Evidence, sec. 275; First 
Nat. Bank of St.. Paul v. Nat. Marine Bank of St. Paul, 
20 Minu., 63.) 


F. A. Boehmer and W. A. Williams, for appellee Ster- 
ling P. Smith e¢ al.: 


The decree of the court below giving the mechanics 
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prior liens is correct. (Bohn Mfg. Co. v. Kountze, 30 Neb., 
719; Henderson v. Connelly, 123 Tll., 98; Hill v. Gill, 42 
N. W. Rep. [Minn.], 294; 2 Jones, Liens, secs. 1255, 
1256, and cases cited.) 


Talbot & Bryan and T. S. Allen, for appellee Pomeroy 
Coal Company : 


The promise of plaintiff to pay for materials was an 
original promise and not within the statute of frauds. 
(Waters v. Shafer, 25 Neb., 225; Lindsey v. Heaton, 27 
Neb., 668.) 


Stevens, Love, Cochran & Teeters, for other appellees. 


Irving, C. 


Upon September 25, 1890, the plaintiff contracted to sell 
a lot in the city of Lincoln to the defendant Fulton, $5 of 
the purchase price being paid in cash, and the remainder, 
$3,495, to be paid November 1, 1890. The construction 
of a building upon the lot was begun by Fulton a few 
days after the execution of this contract. This suit was 
brought by the plaintiff to foreclose his lien for the pur- 
chase money. A number of defendants set up mechanics’ 
liens growing out of the performance of labor and fur- 
nishing of material for the building. The decree of the dis- 
trict court established these liens as prior to the plaintiff’s 
lien for the unpaid purchase money. The principal con- 
troversy is as to the propricty of the decree in so subordinat- 
ing the vendor's lien to the mechanics’ liens. The mechanics’ 
lienors, to support the decree, rely upon the doctrine of 
Bohn Mfg. Co. v. Kountze, 30 Neb., 719. The plaintiff 
contends, first, that no agreement charging the owner of 
the fee appears in the written contract of sale, and that 
parol evidence was inadmissible to establish such ayree- 
ment; second, that the evidence admitted was insufficient 
to show such an ‘agreement. 
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As to the first contention, itis to be observed that the 
controversy here is not between the parties to the written 
contract. The lienors, being strangers to that contract, are 
not bound by the terms of the writing; but they are at 
liberty to enforce the real understanding and contract be- 
tween the parties, the question being not whether there was 
an agreement between the vendor and vendee capable of 
enforcement between them, but whether the vendor by his 
acts had constituted himself a principal in the construction 
of the building and so charged his estate in the land. 

As a preliminary toa consideration of the other branch of 
the question, that is, the sufficiency of the evidence to bring 
the case within the rule of Bohn Mfg. Co. v. Kountze, we 
think it is proper to say that in some instances that rule 
seems to have been misunderstood. An impression seems 
to have been created that the general effect of Bohn Mfg. 
Co. v. Kountze, 30 Neb.,719, and Millsap v, Ball, 30 Neb., 
728, was to charge the vendor’s estate in every case where 
by the nature of his contract or otherwise he has know- 
ingly permitted the erection of a building by the vendee 
upon the land sold. A proper understanding of these 
cases leads to no such conclusion. The true rule is well 
stated in the case of Pickens v. Plattsmouth Investment Co., 
37 Neb., 272, as follows: “By this it was not held that 
where the owner of the land sells it and simply takes back 
a mortgage for the purchase price without in any way be- 
coming a party to a contract for the erection of improve- 
ments, that one who furnishes materials or labor upon a 
contract with the vendee alone can assert thereon a lien su- 
perior to that of the said mortgage duly recorded. Quite to 
the contrary it has been recently held by this court in Henry 
& Coatsworth Co. v. Fisherdick, 37 Neb., 207, where one 
furnished money to build a house for which he took a mort- 
gage upon the premises whereon the erection was to be 
made, that the record of such mortgage gave a priority to 
the rights of material-men and mechanics who began to con- 
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fer value upon the mortgaged property after the record of 
the mortgage. To subject a vendor’s rights in the subject- 
matter of the sale to the claim of a -mechanic’s lienor, it 
must appear, that, with respect to the value conferred by the 
labor or material of such lienor, there was a privity of con- 
tract through the vendee between the’ vendor and such 
lienor. This privity will not be implied from the mere 
fact that the mechanic’s lienor, upon the faith of a contract 
between himself and such vendee, furnished labor or ma- 
terial. It must be established by the proofs, or as fairly 
inferable from the facts as any other independent fact or 
proposition.” The real question in this case, then, was 
whether or not such a privity had been established here 
between lienor and vendor under the rule as above stated. 
Upon this point there was evidence tending to show that 
when the contract of sale was made it was understood be- 
tween the parties that the building should be erected; that 
the purchase price of the land was to be paid out of the pro- 
ceeds of a loan which had been negvtiated or which it was 
understood could be made upon the security of the prop- 
erty, but that the loan could not be consummated until the 
excavations of the building were made and the foundations 
were in. It was for these reasons that a nominal payment 
of $5 was accepted, and that the whole of the remainder of 
the purchase money was to be paid’ November 1, it being 
understood that at that time the building should have ad- 
vanced far enough to permit the consummation of the'loan, 
There was also evidence tending to show that the vendor 
endeavored to have tle vendee substitute other contractors 
for those who were performing the work because the latter 
were proceeding so slowly that a completion of the trans- 
action could not be had within the stipulated time. There 
was also some evidence tending to show that the vendor 
exercised some control or direction over the building oper- 
ations, but this evidence is of an uncertain character and 
leaves it very doubtful as to whether the vendor intended 
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more in these matters than to prevent the vendee from en- 
croaching upon other land of the vendor and to advise the 
vendee in some particulars, Such evidence is, therefure, 
of very little weight; but the evidence already adverted to, 
if believed, would lead to the conclusion that the transac- 
tion was a joint arrangement between vendor and vendee 
_ whereby a building should be erected from the proceeds of 
a loan obtained by the vendee, and out of the proceeds of 
the same loan the vendor should receive the purchase 
money of the lot. When one sells land to another and 
places that other in possession, in the absence of any re- 
strictive covenants there is always an implied license that 
the vendee may make improvements on the land. The ex- 
pression of direct authority to do so, independent of other 
circumstances, would not charge the vendor’s estate; but, 
accepting the evidence already referred to, there was in this 
case not merely an implied or expressed permission to con- 
struct the building, but a distinct arrangement between the 
parties that the building should be constructed, and this, so 
far as the vendor was concerned, was for the purpose of 
obtaining funds out of which he should be paid for the 
land. While the caseis near the border line, we think these 
facts were sufficient to sustain the trial court in finding that 
the vendor had established the vendee as his agent in the 
building operations sufficiently to charge the vendor’s es- 
tate with the burden of mechanics’ liens arising out of such 
construction. Indeed, the case in this view would be closely 
analogous to the case of Millsap v. Ball, supra. We con- 
clude, therefore, that the court did not err in admitting 
parol testimony as to this arrangement, and that its find- 
ings are supported by the evidence. 

Complaint is made because of the court’s entering a per- 
sonal judgment against the plaintiff on the claim of the 
Pomeroy Coal Company. Upon this claim there is evi- 
dence tending to show that the Pomeroy Coal Company 
refused to extend credit to the vendee for certain materials 
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which he desired to purchase for the foundation of the 
building ; that the vendor then went with the vendee to 
the agent of the coal company and told him to furnish the 
material as it was going upon his (the vendor’s) land, and 
that “he would protect” the coal company for the jaatarial: 
Subsequently, and after the material was furnished, the 
vendor signed a written instrument whereby he agreed “to 
protect Pomeroy Coal Company in case they have to take 
a lien for stone, lime, and sand sold to H. Fulton.” It 
is claimed that this portion of the agreement was fraudu- 
lently inserted after it was signed by the vendor; but we 
think the evidence justified the trial court in finding that 
such was not the fact. Taking the plaintifi’s evidence 
upon this point, it would appear that when he signed the 
agreement it was left incomplete, in order that the correct 
description of the property might be inserted, and that he 
signed some distance below the part already written, in or- 
der that this might be filled in. In view of the relations 
of the vendor to the contractors already referred to it is 
probable that in any view of the case the agreement to 
pay the Pomeroy Coal Company must be considered an 
independent and nota collateral promise. Still, viewed 
as a collateral promise, the memorandum satisfies the statute 
of frauds. It is said that there was no consideration for 
the written memorandum. The consideration for the 
promise was the original sale and delivery of the material; 
and it is too well established to justify us in referring to 
authorities that the statute of frauds relates only to the 
form of evidence, and a writing made after the transaction, 
if otherwise sufficient, renders such promise enforceable, 
although no new consideration passes. 


JUDGMENT AFFIRMED, 
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StaTE oF NepRaska v. JOHN E. HIny Ev AL. 
FILED JANUARY 3, 1894. No. 6407. 


Action on Bond of State Treasurer: VENvE: CoNVERSION. 
Suit was brought in the district court of Douglas county upon 
the bond of a former state treasurer. Some of the sureties upon 
the bond resided in Douglas county and were there served with 
summons, and summonses were issued and served upon the other 
parties elsewhere. The petition alleged, first, the failure and 
refusal of the treasurer to account for and pay over to his suc- 
cessor a certain sum of money; second, the loaning to and de- 
posit in the C. Bank, in Lancaster county, of a similar sum; 
third, the loaning to and deposit in the M. Bank, in Douglas 
county, of a certain sum; fourth, the loaning to and deposit in 
the U.S. Bank, in Douglas county,of astill furthersum. Judg- 
ment was asked for the amount averred not to have been paid 
over, and averred to have been deposited in the C. Bank. Held, 
(1) that section 174 of the revenue law applies only to proceed- 
ings for the purpose of distributing revenues upon their collec- 
tion to the proper funds, and not to such suits as that at bar; (2) 
that the proceeding was one upon an official bond or undertak- 
ing of a public officer and must be brought in the county where 
the cause or some part thereof arose; (3) that it was the duty of 
the treasurer to account for and pay over moneys in his hands at 
the close of his term of office to his successor in the county 
where the seat of government is located, and that an action for 
failing to do so must be brought in that county; (4) that it was 
the duty of the treasurer to keep the moneys of the state in the 
treasury at the seat of government, except as he should disburse 
them or otherwise dispose of them as provided by law; that a 
conversion took place upon his removal of moneys from the 
treasury with the intention of making an unlawful use of them 
by depositing them in the bank, and that the cause of action for 
such conversion arose upon his removal of the moneys from the 
treasury, and not upon their deposit. 


Error from the district court of Douglas county. Tried 
below before Davis, J. 


George H. Hastings, Attorney General, and E. Wakeley, 
for the state: 
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By the amended petition four breaches are alleged: 
First, the failure to pay over the sum of $236,361.60; 
‘second, the deposit in and loan to the Capital National 
Bank of Lincoln, in Lancaster county, of $236,361.60 and 
over; third, the deposit in and loan to the Merchants Na- 
tional Bank, in Douglas county, of $80,510 and over; 
fourth, the deposit in and loan to the United States Na- 
tional Bank, in Douglas county, of $159,748 and over. 
Therefore the cause of action did not arise in any particular 
county. The facts alleged constituted a conversion for which 
the state can recover, and the action “must be brought in 
the county in which the defendants, or some of the defend- 
ants reside, or may be summoned,” and need not be brought 
in the county where the officer is elected and performs his 
official duty. (MeNee v. Sewell, 14 Neb., 532; State v. 
Keim, 8 Neb., 63; First Nat. Bank v. Gandy, 11 Neb., 
431; Cedar County v. Jenal, 14 Neb., 254; Seward County 
v. Cattle, 14 Neb., 144; Bank v. Lanier, 11 Wall. [U.S8.], 
369, 375; Commercial Bank of Albany v. Hughes, 17 
Wend. [N. Y.], 94, 100; Southern Loan Co. v. Morris, 2 
Barr [Pa.], 175; Swartwout v. Mechanics Bank, New 
York, 5 Denio [N. Y.], 555; Morse, Banking, sec. 289.) 


J. H. Broady, for defendant in error John E. Hill: 


Suit being on the official bond of the state treasurer, is 
covered by section 54 of the Code, and cannot be brought 
in Douglas county, unless the cause of action arose there. 
(Sec. 54, Code; Clay v. Hoysradt, 8 Kan., 80, 81.) 

The petition does not show that any part of the cause of ac- 
tion arose in Doug]as county, but on the contrary shows that 
all thereof arose in Lancaster county. The state treasurer 
must reside and keep his office at the seat of government, 
and if the taking of the public moneys from his office for 
deposit in banks was a conversion, the cause arose when, 
at his office at the capital, he removed it with intent to put 
itin a bank. Even if the depositing of public money in 
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banks be held a violation of official duty, there can be no 
cause of action against the treasurer for conversion, unless 
it appears that he failed to put it back into the treasury. 
(Constitution, sec. 1, art. 5; Con. Stats., sec. 3091; State 
v. Baetz, 44 Wis., 624; Perley v. Muskegon County, 32 
Mich., 132.) 

Utilizing banks in keeping the money of the state vio- 
lated no law, nor duty of the treasurer, but was the proper 
thing to do, because it was the safest way to keep it, and 
was justified on the highest grounds of public policy. 
(State v. MeFetridge, 54 N. W. Rep. [Wis.], 1.) 


T. M. Marquett, John H. Ames, Griggs, Rinaker & Bibb, 
and W. Q. Bell, for bondsmen, filed printed arguments upon 
the same propositions discussed in brief of defendant Hill. 


IrvIngE, C. 


John E, Hili was the treasurer of the state of Nebraska 
for the term ending in January, 1893. The other defend- 
ants herein were alleged in the petition to be the sureties 
upou his bond, which was conditioned that he should well 
and truly in all things perform the duties of his office dur- 
ing the continuance of his term as provided by Jaw. This 
action was brought upon the bond in the district court of 
Douglas county, where some of the sureties resided, and 
the petition charges as breaches of the bond, subs‘antially, 
as follows: That at the time of entering upon the duties 
of his office Hill had in his possession $1,524,554.74, re- 
ceived and collected as the moneys of the state of Nebraska, 
held as such, and belonging to the state, and that thereafter 
during his term Hill received moneys of the state, and that 
the said sums amounted to $4,200,834.50, making in all 
$5,725,389.24; that out of said moneys he paid and dis- 
bursed divers sums for lawful purposes, but that at the 
end of his term, when he surrendered his office to his suc- 
cessor, there still remained in his possession and control 
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$1,144,556.42, which it was his duty to pay over and de- 
liver to his successor; that he failed and refused to pay 
over said moneys, except that, as plaintiff is informed, he did 
pay over some small sums of money, the amount of which 
is unknown to plaintiff, and delivered to his successor sun- 
dry certificates of deposit in certain banks or choses in ac- 
tion which he in some manner induced his successor to 
accept in place of money, amounting in the aggregate to the 
sum last mentioned ; that Hill’s successor has since received, 
by means of such certificates or choses in action, certain 
sums, the amount of which is unknown to the plaintiff, 
but that Hill failed and refused to pay over, disburse, or 
account for the sum of $236,364.60 and more, whereby 
the state has sustained damages in the sum last mentioned. 
The defendants residing in Douglas county were served 
with summons there, and the other defendants were served 
in the counties of their respective residences. The defend- 
ants not residing in Douglas county, by several different 
instruments, entered special appearances and objected to the 
jurisdiction of the court. Subsequently, by leave of court, 
an amended petition was filed, which, so far as it alleges 
the breach complained of in the original petition, is sub- 
stantially similar thereto, except that it alleges that the sum 
which Hill failed and refused to pay was $236,361.60. The 
amended petition alleges a further breach of the bond by 
charging that Hill, during his term of office, deposited in 
and loaned to the Capital National Bank of Lincoln, lo- 
cated and doing business in Lancaster county, $236,361.60, 
thereby converting the said moneys to his own use; and for 
a further breach, that he also deposited in and loaned to 
the Merchants National Bank of Omaha, located and do- 
ing business in Douglas county, $80,510 and over; and for 
a still further breach, that he deposited in and loaned to 
the United States National Bank of Omaha, located in and 
doing business in Douglas county, $159,748 and over. 
The amended petition closes with an allegation that by 
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reason of the premises the plaintiff has sustained damages 
in the sum of $236,364.60, and prays judgment for that 
amount. The defendants, non-residents of Douglas county, 
renewed their special appearance and objections to the juris- 
diction of the court. While the objections of these defend- 
ants are set forth in different language, they are all to the 
effect that the petition shows upon its face that the action 
is one within section 54 of the Code of Civil Procedure, 
and that the transactions complained of occurred in Lan- 
caster county and not in Douglas. The district court sus- 
tained these objections and dismissed the action for want 
of jurisdiction. 

The state prosecuted error, assigning numerous errors, 
all of which, however, present the single question as to 
whether or not the district court erred in holding that it 
had no jurisdiction of the action. 

The statutes which it is claimed relate to the subject are 
sections 54 and 60 of the Code of Civil Procedure, and 
section 174 of the revenue act. Sections 54 and 60 are in 
title 4 of the Code relating to counties in which actions are 
to be brought. By section 54 it is provided: “Actions. 
for the following causes must be brought in the county 
where the cause or some part thereof arose. * * ¥* 
Second—An action against a public officer, for an act done 
by him in virtue or under color of his office, or for a neg- 
lect of his official duty. Third—An action on the official 
bond or undertaking of a public officer.” Sections 51 to 
59, inclusive, all relate to the places where different classcs 
of actions therein specified are to be brought. Section 60: 
provides: “Every other action must be brought in the 
county in which the defendant, or some of the defendants, 
resides, or may be summoned.” The first portion of sec- 
tion 174 of the revenue act is as follows: ‘“ When suit is 
instituted in behalf of the state, it may be in any court of 
record in this state having juris:liction of the amount; and 
process may be directed to any county in the state.” 
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Which of these statutes applies to the case at bar? It 
is urged by plaintiff in error that the case is to be gov- 
erned by section 174 of the revenue act, as being a special 
provision relating to this class of actions, That section 
must be taken with its context. The title of the act is, 
‘An act to provide a system of revenue.” The act, in its 
different parts, relates to the listing and assessment of 
property for taxation; the levying and collecting of taxes, 
including the seizure and sale of property for taxes; the 
distribution of taxes, when collected, to the proper funds 
and to the proper custodians. The custody of such funds, 
their disbursement, and the accounting therefor by officers 
charged with their custody and disbursement, are subjects 
* neither within the title nor the provisions of the act, but are 
provided for in other statutes. The sections immediately 
preceding section 174 provide for the settlement by treas- 
urers and other collectors of taxes with the custodians of 
the funds for the supply of which the taxes were levied 
and collected, and for the payment of taxes, when collected, 
to such custodians. Section 173 provides for a suit by the 
auditor against*county treasurers for failure to make set- 
tlements on account of taxes collected for the state. Then 
follows the provision quoted from section 174. The re- 
mainder of section 174 provides for summary procedure 
against officers or persons “whose duty it is to collect, re- 
ceive, settle for, or pay over any revenues of the state.” Sec- 
tion 175 extends the remedy by suit to cities, towns, villages, 
etc., against treasurers or other officers collecting or receiv- 
ing funds for their use. We think it is manifest, from the 
purpose of the whole act and the subject-matter of its im- 
mediate context, that section 174 relates only to suits for 
the purpose of getting the revenue out of the hands of the 
collectors into the treasury and not to actions based upon 
the misappropriation of funds after they have reached the 
treasury. An additional reason for so construing the sec- 
tion is that to extend it further would inject into the act 
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a subjéct not within its title and expose it to the constitu- 
tional objections discussed in Holmberg v. Hauck, 16 Neb., 
337; Foxworthy v. City of Hastings, 23 Neb., 772; Touz- 
alin v. City of Omaha, 25 Neb., 817; Prianible v. Trumble, 
37 Neb., 340. 

As tee section 54 and section 60, it would seem 
clear that the action was one of those designated in section 
54, and that, therefore, that section would govern rather 
than section 60, which is simply a general provision 
meant to apply to such cases as should not fall within any 
of the preceding special provisions. But it is said that, in 
so far as the action is based upon the failure of Hill to ac- 
count for and pay to his successor, the breach is purely 
negative in its character, and cannot be said to be at all 
localized; that the cause of action did not, therefore, arise 
at any particular place, and that the case must fall within 
the general provision of section 60. In support of this 
proposition it is argued that a petition merely alleging 
the failure to account and pay over in Lancaster county 
would be demurrable, because it would not appear that 
there was not an accounting and payment tlsewhere. This 
may be true. An accounting and payment elsewhere than 
at the capital might protect the state and discharge the 
treasurer from liability, but we entertain no doubt that it 
was his duty to account and pay over at the capital, and 
that the state could insist upon his doing so there and not 
elsewhere. By section 1, article 5, of the constitution it 
is provided that the treasurer shall reside at the seat of 
government during his term of office and keep the proper 
records, books, and papers there. It is only at the capital, 
therefore, that the books and accounts could rightfully be 
for the purpose of an accounting. This constitutional pro- 
vision is re-enforced by article 4 of chapter 83, Compiled 
Statutes, wherein the treasurer is required to reside, and 
keep his office at the’ seat of government, to account for and 
pay over all moneys received by him as such treasurer to 
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his successor in office, and deliver all books, vouchers, and 
effects of office to him. This could only be done where 
such office, books, and vouchers are kept. The breach 
charged, therefore, was the failure to do an act which the 
law required him to do at a particular place, and the case 
falls squarely within the rule established in Mc Nee v. Sewell, 
14 Neb., 532. In that case the action was upon the bond 
of the sheriff of Thayer county, who had neglected to re- 
turn executions issued out of the district court of Lancaster 
county, The suit was held to have been rightfully brought 
in Lancaster county, because the judgments were recovered 
and executions there issued, aud the executions should have 
been there returned. In other words, the breach of the 
bond was the failure to do what the law required to be 
done in Lancaster county, precisely the same kind of a 
breach as is here averred, by reason of the failure to pay 
over the money. 

The case, then, falls within section 54 of the Code of 
Civil Procedure, and the question thus arises, did the cause 
of action, or any part thereof, arise in Douglas county? 
Tor the reasons just stated the cause of action, so far as it 
is based upon the failnre of Hill to accouut for and pay 
over to his successor in office the moneys coming into his 
hands as treasurer, must be determined to have arisen in 
Lancaster county, where the seat of government is fixed. 
No other breach of the bond is alleged in the original pe- 
tition. The amended petition added what is charged as 
three additional breaches: First, the deposit in the Capital 
National Bank of $236,361.60 and over. It is clear that 
this does not state a cause of action, any part of which arose 
in Douglas county. Second, the deposit in the Merchants 
National Bank of Omaha of $80,510 and over; and third, 
the deposit in the United States National Bank of Omaha 
of $159,748 and over. If jurisdiction is vested in the dis- 
trict court of Douglas county it must be because of the 
averments of deposits in the two Omaha banks, and two 
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questions are presented upon this aspect of the case: (1) 
Do the averments of the Omaha deposits set forth facts 
constituting a cause of action upon the bond? (2) Do these: 
averments show that part of the cause of action arose in 
Douglas county? 

Upon examination of the original petition it is found 
that it averred a failure to pay over the amount of $236,- 
364.60, and judgment was asked for that amount. In the 
amended petition the amount stated is $236,361.60, which 
is the same amount as the amended petition avers was de- 
posited in the Capital National Bank of Lincoln. The 
prayer for judgment is still for $236,364.60. It is also 
averred that Hill turned over to his successor and induced 
his successor to accept sundry certificates of deposit, upon 
which were realized certain sums of money unknown to. 
plaintiff, but of the whole amount for which Hill was ac- 
countable, $236,361.60 and more, remains unaccounted for.. 
While, perhaps, under the Code the common law rule that 
pleadings are to be taken most strongly against the pleader 
may not retain all its original force, still pleadings must be 
construed reasonably; and it is not to be inferred that a 
pleader will omit averments manifestly to his advantage, 
or insert those manifestly to his disadvantage. It is a 
reasonable and almost necessary inference from the amended 
petidion that the moneys deposited in the Omaha banks. 
were eventually received by the state, and that the amount 
for which Hill failed to account was the amount deposited 
in the Capital National Bank. The state could suffer no. 
damage and could recover nothing upon the bond by reason 
of the Omaha deposits if, before action brought, Hill had 
paid over to the state the money so deposited. The object 
of requiring bonds from officers is to have such bonds as. 
security for damages sustained, and no cause of action 
arises upon such a bond because of a technical breach nn- 
accompanied by damage. (Commonwealth v. Reed, 3 Bush 
[Ky.], 516; Jones v. Biggs, 1 Jones’ Law [N. Car.], 364 ; 
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State v. Baetz, 44 Wis., 624.) Possibly a petition simply 
alleging the deposit without averring non-payment might 
state a cause of action; but should it aver in terms, as it 
does here by plain inference, that no loss whatever had 
resulted, no cause of action would be stated. 

Finally, assuming that these averments set out action- 
able breaches of the bond, did the cause of action, or any 
part thereof, arise in Douglas county? From the statutes 
already quoted and from the decisions of this court (State 
v. Keim, 8 Neb., 63; First Nat. Bank of South Bend v. 
Gandy, 11 Neb., 481; Cedar County v. Jenal, 14 Neb., 
254; Wayne County v. Bressler, 32 Neb., 818), it is clear 
that it is the duty of both state and county treasurers to 
keep the money coming into their official custody in specie, 
except where by recent statutes they are permitted to invest 
or deposit it, and then such investment or deposit must be 
made only in the manner provided by law. Hill’s duty 
was to keep the money in the treasury at Lincoln. He 
had no right to invest it in any manner, or to deposit it. 
Assuming, then, that he took the money from the treasury 
and deposited it in the Omaha banks and the state had not 
received it back, when did the conversion take place? As 
stated by Alderson, B., in Fouldes v. Willoughby, 8 M. & 
W. [Eng.], 540, “Any asportation of a chattel for the use 
of the defendant or a third person amounts to a conversion,” 
and, as said by Lord Abinger in the same case, “In order 
to constitute a conversion it is necessary either that the 
party taking the goods should intend some use to be made 
of them by himself or by those for whom he acts, or that, 
owing to his act, the govds are destroyed, to the prejudice 
of the rightful owner,” and, as stated in McPartland v. 
Read, 11 Allen [Mass.], 231, “Every tortious taking with 
intent to apply chattels to the use of the taker or some 
other person than the owner is a conversion.’ When Hill 
removed the money from the treasurer’s office with the in- 
tent of depositing it contrary to law, he was guilty of a 
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conversion and a cause of action accrued. Suppose, instead 
of depositing the money in Omaha, he had deposited it in 
New York or Chicago, could it be said that it was only 
upon the deposit of the money that a cause of action ac- 
crued, and that no suit would lie in this state? The wrong 
was done and completed, so far as the state was concerned, 
when the money was removed from its treasury at Lincoln. 
It is said there is nothing in the petition to show that 
the money had ever reached the treasury, but that it was 
probably money collected in Douglas county and turned 
over to the treasurer there. The answer to this is that 
there is nothing in the petition from which it can be in- 
ferred that the latter was the fact. It was the duty of the 
Douglas county treasurer to make a settlement and pay 
over the money in Lincoln. It is to be presumed that he 
did so there. 

It is argued that section 124 of the Criminal Code 
makes it a crime to lend the state funds to any corporation 
or individual, and that the deposit of money in banks is 
lending money within the prohibition of this section. But 
it does not follow, because the depositing of money may 
constitute or be evidence of a crime, that the civil cause of 
action arose only upon that deposit. The same section 
makes it a crime to convert the money to hisown use. As 
we have shown, the conversion took place in Lancaster 
county, and the civil cause of action arose upon the com- 
mission of the first offense and did not in anywise depend 
upon the commission of the second. 

The case of Clay v. Hoysradt, 8 Kan., 74, is relied upon 
by the plaintiff in error. In that case suit was brought in 
Douglas county to enjoin the enforcement of certain judg- 
ments obtained before a justice of the peace in Leayen- 
worth county in favor of Hoysradt against Clay, and which 
judgments, it was alleged, had been satisfied. It was held 
that the justice of the peace and constable being officers of 
Leavenworth county, and the illegal acts complained of 
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committed there, the case fell within the section of the 
Kansas Code, identical in language with section 54 of our 
Code, and that the cause of action arose in Leavenworth 
county, notwithstanding the fact that Hoysradt himself 
lived in Douglas county and was there served with sum- 
mons, We cannot see how this case militates against the 
view we have taken. On the contrary, if it has any bear- 
ing upon this case, it rather tends to confirm our views. So, 
too, the case of Fay v. Edmiston, 28 Kan., 108, cannot be 
regarded as authority, because it is directly in conflict with 
the case of McNee v. Sewell already cited. We think the 
judgment of the district court was right and it should be 


AFFIRMED. 


MaxwELt, C. J., dissenting. 


This is an dection on behalf of the state of Nebraska to 
recover from the defendant, a former state treasurer, and his 
sureties, the sum of $280,510. The action was brought in 
Douglas county, and each of the defendants objected to the 
jurisdiction of the court of that county; that the action 
was not brought in the proper county. Immediately after 
said objections were filed the state filed an amended petition, 
wherein it alleges: “(Of the said moneys so received and 
held by the said John E. Hill as such state treasurer and 
belonging to the state of Nebraska, he, the said Hill, dur- 
ing his said last term of office, and after the execution and 
delivery of the said bond, unlawfully, and contrary to his 
duty as such state treasurer, deposited in and loaned to the 
Capital National Bank of Lincoln, Nebraska, located and 
doing business in the county of Lancaster, in the state of 
Nebraska, the aggregate sum of $236,361.60 and over; and 
in the United States National Bank of Omaha, Nebraska, 
located and doing business in the county of Douglas, in the 
state of Nebraska, the aggregate sum of $159,748 and over; 
and in the Merchants National Bank of Omaha, Nebraska, 
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located and doing business in the county of Douglas, in the 
state of Nebraska, the aggregate sum of $80,510 and over, 
thereby converting said moneys to his own use. The said 
moneys were so deposited and loaned from time to time in 
sums less than the said aggregate sums, but the plaintiff is 
not informed, and has not the means of ascertaining, the pre- 
cise dates and amounts of the said several sums making up 
the said aggregate, and cannot more particularly set forth 
the same.” A notice was duly served on each of the de- 
fendants of said amendment. The objections to the juris- 
diction were sustained by the court and the action dismissed 
for want of jurisdiction. 

The sole question presented is the right to bring the ac- 
tion in Douglas county. Section 54 of the Code provides: 
“ Actions for the following causes must be brought in the 
county where the cause, or some part thereof, arose: First 
—An action for the recovery of a fine, forfeiture, or penalty 
imposed by a statute; except that, when it is imposed for 
an offense committed on a river, or other stream of water, 
or road which is the boundary of two or more coun- 
ties, the action may be brought in any county bordering 
on such river, water-course, or road, and opposite to the 
place where the offense was committed. Second—An action 
against a public officer, for an act done by him in virtue or 
under color of his office, or for a neglect of his official duty. 
Third—An action on the official bond or undertaking of a 
public officer.” Now, where did the cause of action arise? 
If the allegations of the petition are true, the defendant 
Hill took the money of the state and, in the face of a direct 
prohibition in the statute, converted the same to his own use 
by depositing it in two banks in Omaha. Section 124 of 
the Criminal Code declares: “Tf any officer or other person 
charged with the collection, receipt, safe keeping, transfer, 
or disbursement of the public money, or any part thereof, 
belonging to the state or to any county, or precinct, organ- 
ized city or village, or school district in the state, shall con- 
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vert to his own use, or to the use of any other person or 
persons, body-corporate, association or party whatever, in 
any way whatever, or shall use by way of investment in 
any kind of security, stock, loan, property, land, or mer- 
chandise, or in any other manner or form whatever, or 
shall loan, with or without interest, to any company, cor- 
poration, association, or individual, any portion of the pub- 
lic money, or any other funds, property, bonds, securities, 
assets, or effects of any kind, received, controlled, or held 
by him for safe keeping, transfer, or disbursement, or in 
any other way or manner, or for any other purpose; or, 
if any person shall advise, aid, or in auy manner par- 
ticipate in such act, every such act shall be deemed and 
held in law to be an embezzlement of so much of the said 
moneys or other property, as aforesaid, as shall be thus 
converted, used, invested, loaned, or paid out as aforesaid, 
which is hereby declared to be a high crime, and such offi- 
cer or person or persons shall be imprisoned in the peni- 
tentiary not less than one year nor more than twenty-one 
years, according to the magnitude of the embezzlement, and 
also pay a fine equal to double the amount of money or 
other property so embezzled as aforesaid, which fine shall 
operate as a judgment at Jaw on all of the estate of the 
party so convicted and sentenced, and shall be enforced to 
collection by execution or other process, for the use only of 
the party or parties whose money or other funds, property, 
bonds, or securities, assets, or effects of any kind as afore- 
said, has been so embezzled.” We were told on the argu- 
ment by the attorneys for the defendants that this section 
was practically nullified and that no conviction had ever 
taken place on it. This may be true, but still it is the 
law of this state, as much so as that against larceny, rob- 
bery, or murder, and it is notin the power of this court to 
nullify it. 

The above section is substantially the act of the Ohio 
legislature, approved April 12, 1858. (S. & C., 1610.) 
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This act was passed for the express purpose of prohibiting 
the loaning of the public funds. The experience of other 
states has been that the loaning of such funds tends to 
foster corruption in its worst forms by placing the surplus 
funds of the state in the hands of a few persons to be used 
for their personal benefit. These persons stand in with 
the public official, whoever he may be, and manage to keep 
on hand a much larger surplus than necessary, which is 
used for private gain. Prior to 1835 the surplus funds of 
the United States were kept in banks. The effect was 
found to be favoritism and corruption, which had a demor- 
alizing effect upon not only party organization, but upon 
free government itself. The president in that year ordered 
the public funds withdrawn from the depositories and kept 
in the treasury. From that time till now the surplus 
funds of the United States, except in certain special cases, 
as where depositories are designated for certain purposes, 
are kept in the hands of the treasurer. It is true that a 
sub-treasury act was afterwards passed for the greater se- 
curity of the public funds, and that they are now prin- 
cipally kept in the sub-treasury or some of its branches, 
Now, suppose the United States treasurer should loan the 
funds on his personal account and receive the interest 
thereon. He would be clearly guilty of converting the public 
funds to his own use. So far as I am aware, no attempt 
of that kind has ever been made, The statute of Nebraska 
places an absolute prohibition upon the loaning of public 
funds or depositing the same in a bank. Stronger lan- 
guage could not be used. The offense is declared to be em- 
beazlement, and the punishment is fixed at not less than 
one nor more than twenty-one years’ imprisonment in the 
penitentiary. But it is said that the treasurer is guilty of 
conversion by carrying the funds out of Lancaster county, 
and, therefore, that county is the only one where the action 
can be brought. The answer is, the prohibition of the 
statute is not against carrying the funds into another 
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county, but in loaning the same to one or more banks. 
The overt act, the loaning, took place in Douglas county, 
and there alone can a prosecution be had, and no prosecu- 
tion for that offense could be instituted and maintained in 
Lancaster county. 

In 1879 the legislature passed an act “to provide for the 
safe keeping of the moneys belonging to the state,” the 
first three sections being as follows: 

“Section 1. Whenever there shall have accumulated in 
the hands of the state treasurer moneys of the state to an 
amount in excess of the sum of $100,000, the state treas- 
urer shall, in writing, notify the governor and auditor of 
the state of that fact, and thereupon, within three daysafter 
the service of such notice, the governor, auditor, and treas- 
urer shall meet and determine whether such excess is neces- 
sary to be retained in the treasury for the purpose of meet- 
ing the current demands thereon; and the record of said 
notification, and the proceedings of said meeting, and of its 
finding, shall be made and signed by each of such officers, 
and preserved in the office of the auditor, who shall act as 
the secretary of such meeting. 

“Sec, 2, In case said officers shall find that said excess 
is not necessary to meet the current demands upon the treas- 
ury, the same shall be immediately invested in United States 
four per cent bonds, by the treasurer, who shall deposit the 
same in some safe deposit, to be designated by the gover- 
nor, auditor, and treasurer, in writing, signed by them and 
made of record in the auditor’s office, and there kept until 
it shall become necessary to convert the same into’ money, 
which necessity shall be determined and the record thereof 
kept in like manner as hereinbefore provided, and a state- 
ment of any such investment or sale under oath shall be 
published within ten days after the same is made, in some 
newspaper published at the capital, to be designated in writ- 
ing by the governor. There shall also be published in the 
same paper a monthly statement, under oath, of the amount 
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of cash balance in the state treasury and of the amount in- 
vested as aforesaid. 

“Sec. 3. Any officer charged with the duties hereinbe- 
fore mentioned who shall make or publish any false state- 
ment, or swear falsely in respect to any matter or thing, in 
respect to which a sworn statement is herein required, shall 
be deemed guilty of perjury, and shall be prosecuted and 
punished accordingly.” (Laws 1879, 152.) 

This act was amended in 1891, the first two sections 
being as follows: 

“Section 1, The state treasurer shall deposit, and at all 
times keep in deposit for safe keeping, in the state or na- 
tional banks, or some of them doing business in the state, 
and of approved standing and responsibility, the amounts 
of money in his hands belonging to the several current 
funds in the state treasury, and any such bank may apply 
for the privilege of keeping on deposit such funds or some 
part thereof; all such deposits shall be subject to payment 
when demanded by the state treasurer on his check and by 
all banks receiving and holding such deposits as aforesaid, 
shall be required to pay, and shall pay, to the state for the 
privilege of holding any such deposit not less than three 
per cent per annum upon the amounts so deposited, as here- 
inafter provided, and subject also to such regulations as are. 
imposed by law and the rule adopted by the state treasurer 
for receiving and holding such deposits. 

“Sec. 2, The amount to be paid by any and all banks 
under the provisions of this act for the privilege of keeping 
public funds on deposit shall be computed on the average 
daily balances of the public moneys kept on deposit there- 

. with, and shall be paid and credited to the state quarterly 
on the first days of January, April, July, and October of 
each and every-year, and the treasurer shall require every 
such depositary to keep separate accounts of such several 
funds of the state as may be deposited, showing the name 
of each fund to which the same belongs and the amounts 
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and sums paid to the state for the privilege of keeping the 
same on deposit as aforesaid, and to each of said funds re- 
spectively shall be credited directly to the account of the 
fund or funds so held on deposit, in proportion to the 
amount of such funds so held.” | 

There is also a provision for designating the bank where 
deposits are to be made. The act did not take effect until 
the expiration of the term of the then treasurers. 

This act, therefore, qualifies section 124 of the Criminal 
Code, and provides for the safe keeping of the public 
money, and is no doubt a valid law. If the treasurer, 
therefore, without such directions, deposits money in a bank, 
the statute declares him guilty of embezzlement, and it is 
a diversion of the money to his own use. This question 
was before the court in First Nat. Bank of South Bend v. 
Gandy, 11 Neb., 481, and it was held that public money 
thus deposited was subject to garnishment for the private 
debt of the officer. » 

In State v. Keim, 8 Neb., 67, + former state treasurer 
liad deposited $2,000 in a bank at Falls City; and the 
bank failed, and an attempt was made to saddle the loss 
‘on the state. The court, by Cops, J., held that the treas- 
urer and his sureties must make the loss good, as the 
depositing was in violation of law. It is said: “The 
depositing of the $2,000 in the bank of the defendants was 
a loan in its legal effect. (Commercial Bank of Albany v. 
Hughes, 17 Wend. [N. Y.], 100; Southern Loan Co. », 
Morris, 2 Barr [Pa.], 175.) The state could not have 
made this loan in point of fact without the intervention of 
some officer or agent. No officer or agent of the state 
could make such loan or deposit without a violation of the 
law above referred to, which violation would render such 
officer or agent both personally and officially liable to the 
state for the money so loaned or deposited, while no such 
unauthorized act would bind the state.” The same rule 
was adhered to in Cedar County v. Jenal, 14 Neb., 254, 
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and is a general rule. (Seward County v. Cattle, 14 Neb., 
144; Commercial Bank of Albany 'v. Hughes, 17 Wend. 
[N. Y.], 94; Swartwout v. Merchants Bank, 5 Denio 
[N. Y.], 555; Perley v. County of Muskegon, 32 Mich., 
132.) 

Now, where did the cause of action arise? In my view, 
where the breach of the condition occurred. We are re- 
ferred to the case of Clay v. Hoysradt, 8 Kan., 58-74, as 
establishing a different rule. In that case Hoysradt re- 
covered three judgments against George P. Clay before a 
justice of the peace of Leavenworth county, Kansas. These 
were receipted for in full by Hoysradt upon the payment 
of but little more than one-half of the face of the judg- 
ments, After giving such receipt, Hoysradt, who seems 
to have been a resident of Douglas county, Kansas, caused 
an execution to be issued upon the judgments for the 
residue thereof and given to a constable of Leavenworth 
county, who levied upon property of Clay in that county. 
The action was brought against Hoysradt in Douglas 
county, and the justice by whom the judgments were ren- 
dered and constable were joined with him, and the court 
held properly, I think, that the action must be brought in 
the county where the acts were performed. 

In Fay v. Edmiston, 28 Kan., 109, this question again 
came before the supreme court of that state. In that case 
Judge Valentine says: “ Where the action is against the 
officer and his sureties apon his official bond, we should 
think that the action might properly be commenced in the 
county where the cause of action arose, that is, in the county 
where the breach of the bond was committed, and that the 
court from which the writ was issued would not have the 
sole and exclusive jurisdiction, even if it had jurisdiction 
at all.” The same rule was applied in this court in the 
case of MeNee v. Sewell, 14 Neb., 5382. In that case Mc- 
Nee was sheriff of Thayer county and executions were is- 
sued on certain judgm-nts against one Gray in the district 
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court of Lancaster county and sent to McNee as sheriff of 
Thayer county, who neglected to execute or return the same. 
Afterwards, proceedings in amercement were instituted 
against him in Lancaster county, and the court of that 
county found that he was liable and amerced him in the 
amount of each of the said executions; and this court held 
that the action was properly brought in Lancaster county, 
and that the sureties were liable on the judgment. The 
leading case in regard to local and transitory actions is 
Mostyn v. Fabrigas, 1 Cowp. [Eng.], 161, 1 Smith, Lead- 
ing Cas. [6th Am. ed.], part 2, 934, where there is a very 
clear statement of the law in regard to actions that are local 
aud transitory; and a fair deduction from the cases therein 
referred to shows that officers may be sued in the county 
where the alleged wrongful act was committed, unless the 
statute expressly requires it to be brought elsewhere. 
Stephen, in his work on Pleading, says that at common 
law the plaintiff ‘may lay the venue in the action in any 
county, and upon issue joined the venire issues into the 
county where the venue in the action is laid,” but the “de- 
fendants were enabled to protect themselves from any in- 
convenience which they may apprehend” by showing that 
the cause of action arose wholly in the county to which it 
was proposed to change the venue. If, however, the 
plaintiff would undertake at the trial to give ample evi- 
dence that a part of the cause of action arose in the county 
where the venue was laid the venue could not be changed. 
(Steph., Pl. [4th Am. ed.], 290.) At common law, “actions 
against constables, headboroughs, church-wardens, and 
persons aiding and assisting them, are to be laid within 
the county where the injury complained of has been com- 
mitted.” (8 Phillips, Ev. [4th Am, ed.], 727*.) At com- 
mon law, therefore, the action was to be brought where the 
cause of action arose, and that is the case under our stat- 
ute, Now, where did the cause of action arise in this case? 
If the allegations of the petition are true, the defendant 
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Hill, in violation of law, deposited in Omaha banks a very 
large amount of money belonging to the state. As de- 
clared by statute and the decisions of this court he thereby 
converted it to his own use. This was done in Douglas 
county and not in Lancaster county, and it is very clear 
that the district court of Lancaster county could have no 
jurisdiction of that embezzlement. The case, therefore, is 
clearly within the provisions of section 54 of the Code, and 
the action being rightly brought upon the official bond, all 
causes of action upon such bond may be included in the 
petition, as the case falls within the familiar rule that where 
jurisdiction is entertained for one purpose the court will 
entertain jurisdiction and render complete relief. (Story, 
Eq. Juris., sec. 644, and cases cited.) 

The title of the revenue law of 1879 is, “An act to pro- 
vide a system of revenue.” The third definition of the 
- word given by Webster is “The annual produce of taxes, 
excise, customs, duties, rents, &c., which a nation or state 
collects and receives into the treasury for public use.” The 
money in question is that of the state levied and col- 
lected from the taxpayers, but which the treasurer has 
wrongfully appropriated to his own use. In other words, 
it is a part of the revenue of the state, placed where the 
treasurer is reaping a private benefit from its use. As I 
understand the law, all matters which properly relate to 
the revenue of the state may be included in the act. If 
that is not so, then there is no power for any county, city, 
municipality, schoal district, or other subdivision of the 
state to sue for the wrongftl conversion and misappropria- 
tion of its funds, because the prohibition applies to each of 
them equally with the state. But no one will contend for 
such a construction as that. 

Section 174 provides: “ When suit is instituted in be- 
half of the state, it may be in any court of record in this 
state having jurisdiction of the amount; and process may 
be directed to any county in the state. If any proceeding. 
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against any officer or person whose duty it is to collect, re- 
ceive, settle for, or pay over any of the revenues of the 
state, whether the proceeding be by suit on the bond of 
such officer or person, or otherwise, the court in which 
such proceeding is pending shall have power, in a sum- 
mary way, to compel such officer or person to exhibit on 
oath a full and fair statement of all moneys by him col- 
lected or received, or which ought to be settled for or paid — 
over, and to disclose all snch matters and things as may be 
necessary to a full understanding of the case, and the court 
may, upon hearing, give judgment for such sum or sums 
of money as such officer or person is liable in law to pay. 
And if, in a suit upon the bond of any such officer or per- 
son, he or his sureties, or any of them, shall not for any 
reason be liable upon the bond, the court may, neverthe- 
less, give judgment against such officer and such of his sure- 
ties as are liable, for the amount he or they may be liable 
to pay, without regard to the form of the actions or plead- 
ings.” 

Section 175 provides that cities, towns, villages, or corpo- 
rate authorities, or persous aggrieved, may prosecute suit 
against any treasurer or other officer collecting or receiving 
funds, for their use, by suit upon the bond of the treasurer, 
in any court of competent jurisdiction, whether the boud 
has been put in suit at the instance of the auditor or not. 
Cities, towns, villages, and other corporate authorities or 
persons, shall have the same rights in any suits or proceed- 
ings in their behalf as is provided in case of suits by or in 
behalf of the state. 

These are special provisions which control general pro- 
visions. Under these provisions the state is expressly 
authorized to sue the treasurer in any county where service 
can be had. Would it not be a strange anomaly that a 
city, village, or other municipality—in other words, a small 
part of the people in their corporate capacity—inay sue in 
any county where service can be obtained, but the state, 
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the whole people in their corporate capacity, are restricted 
to one county? I do not so understand the law and can- 
not give my consent to so narrow a construction of the 
statute. If the facts stated in the amended petition are 
true, and for the purpose of the motion they are presumed 
to be so, itis very clear to my mind that the district court 
of Douglas county has jurisdiction, and that the judgment 
of the court below should be reversed and the cause re- 
manded for trial. 


CHARLES GRAFF, APPELLANT, V. CHRISTIAN ACKER- 
MAN, CounTy TREASURER, APPELLEE, 


Finep JANUARY 4, 1894. No. 6555. 


1. Taxation of Land Purchased from Government Be- 
fore Issuance of Patent. When land has been fully earned 
or paid for, so that the clerical act of issuing the patent only is 
required in order to invest the purchaser or donee with the full 
legal title thereto, the jurisdiction of the state attaches, and it 
is taxable like other property; but where the conditions of the 
purchase or donation have not been performed, and the general 
government continues to have such a beneficial interest therein 
as will justify it in withholding a patent, itis not taxable by the 
agencies of the state. 


2. The case of Edgington v. Cook, 32 Neb., 551, overruled. 


AprEAL from the district court of Cuming county. 
Heard below before Norris, J. 


The opinion contains a statement of the case, 


George D. Meiklejohn and George G. Bowman, for ap- 
pellant: 


The land in controversy is not subject to taxation by the 
state while the legal title thereto is in the United States 
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and held to secure unpaid purchase money not yet due. 
(Van Brocklin v. Tennessee, 117 U.S., 151; Wisconsin C. 
R. Co. v. Price County, 183 U. S., 496; Kansas P. R. 
Co. v. Prescott, 16 Wall. [U. 8.], 603; Union P. R. Co., 
v. McShane, 22 Wall. [U.8.], 444; White v. Burlington 
& M. R. BR. Co., 5 Neb., 393; Donovan v. Kloke, 6 Neb., 
124.) 


George H. Hastings, Attorney General, and P. M. 
Moodie, contra, cited: Edgington v. Cook, 32 Neb., 551. 


Post, J. 


This was an action by the appellant in the district court 
of Cuming county against the appellee as county treasurer 
to restrain the sale by the latter of the southwest quarter of 
section 17, town 24, range 7 east, in said county, for taxes 
assessed in the years 1892 and 1893. A demurrer was 
sustained to the petition, and judgment entered dismissing 
the action, whereupon an appeal was taken by thie plaintiff 
to this court. 

It appears from the petition that the property above de- 
scribed is a part of the territory recently included within 
the Omaha Indian reservation ; that in pursuance of an act 
of congress approved August 7, 1882, a part of said res- 
ervation, including the tract above described, was surveyed, 
appraised, and offered for sale to actual settlers on the fol- 
lowing terms, to-wit: one-third of the appraised price one 
year from the date of entry, one-third in two years there- 
after, and one-third in three years thereafter, with interest 
at the rate of five per cent per annum. By said act it is 
provided that “in case of default in either of said pay- 
ments, the person thus defaulting for a period of sixty days 
shall forfeit absolutely his right to the tract which he has 
purchased and any payment or payments he may have 
made.” It is furthér provided that “when purchasers 
shall have complied with the provisions of this act as to 

59 
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payment, improvement, etc., proof thereof shall be received 
by the local Jand office at Neligh and patents issued as in 
case of public lands offered under the homestead and pre- 
emption acts.” In the month of June, 1884, the plaintiff 
settled upon the premises described and made valuable and 
lasting improvements thereon; and in the month of July of 
said year, having fully complied with the conditions im- 
posed by said act, he purchased said property from the 
United States on the terms above named, and has since 
said last named date continued to reside on and cultivate 
the same. In the years 1885, 1886, 1888, and 1890, con- 
gress, by supplemental acts, extended the time for the pay- 
ment of the purchase price of said land, so that the first 
payment therefor will become due on the Ist day of De- 
cember, 1894, and the balance in equal installments one 
and two years thereafter. By each of said supplemental 
acts the interest on the principal sum was required to be 
paid annually, and the plaintiff has paid in full all interest 
chargeable to him under the provisions of the several acts ; 
but the principal sum is not due, and is wholly unpaid. 

It is obvious from the foregoing statement that the title 
to the property above described was, at the time of the 
levy of the taxes in controversy, in the United States, and 
that the plaintiff has at most an equitable interest therein. 
It is true that the payment in full of the purchase price 
will invest him with the entire equitable title to the prem- 
ises; but at present he is in effect a tenant in possession un- 
der a contract of purchase in which time is made the es- 
sence of the contract. His title, whether equitable or legal, 
depends upon the payment for the land, and until the per- 
formance of that condition the title remains in the United 
States. The settled rule in the state and federal courts is 
that where land has been fully earned or paid for, so that 
the clerical act of issuing the patent only is required in 
order to invest the purchaser or donde with the full legal 
title thereto, the jurisdiction of the state attaches and it is 
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taxable like other property; but where the conditions of the 
donation or purchase have not been complied with, and the 
general government continues to have such a beneficial in- 
terest therein as will justify it in withholding a patent, it 
is not taxable by the state. (See Union P. R. Co. v. Mc- 
Shane, 22 Wall. [U. 8.], 444; Van Brocklin v. Tennessee, 
117 U. &, 151; Wisconsin C. R. Co. v. Price County, 
133 U.8., 496; White v. Burlington & M. R. R. Co., 6 
Neb., 393; Donovan v. Kloke, 6 Neb., 124.) In Union P. 
R. Co. v. McShane Justice Miller uses the following lan- 
guage: 

‘That the payment of these costs of surveying the land 
is a condition precedent to the right to. receive the title 
from the government, can admit of no doubt. Until this 
is done, the equitable title of the company is incomplete. 
There remains a payment to be made to perfect it. There 
is something to be done without which the company is not 
entitled to a patent. The case clearly is not within the 
rule which authorizes state taxation of lands, the title of 
which is in the United States. 

“The reason of this rule is also fully applicable to this 
case. The United States retains the legal title by with- 
holding the patent for the purpose of securing the payment 
of these expenses, and it cannot be permitted to the states to 
clefeat or embarrass this right by a sale of the lands for 
taxes. If such a sale could be made, it must be valid if 
the land is subject to taxation and the title would pass to 
the purchaser. If no such title could pass, then it is be- 
cause the land is not liable to the tax; and the treasurers 
of the counties have no right to assess it for that purpose.” 

In concluding the learned judge says: “Under these’ 
views we are of opinion that the state had no right to tax 
the lands for which the cost of surveying had not been 
paid, and for which no patent had been issued.” 

We feel under especial obligation to recognize the rule 
thus stated, for the reason that the people of Nebraska, at 
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the time of its admission into the Union as a state, entered 
into a solemn compact with the general government by 
which it is provided that “no taxes shall be imposed by said 
state on lands or property therein belonging to, or which 
may hereafter be purchased by, the United States.” (See 
Enabling Act, sec. 4.) 

The only obstacle we have encountered in holding the 
property described to be exempt from taxation by the 
agencies of the state is the case of Edgington v. Cook, 32 
Neb., 551. That was an original action to restrain the 
collection of taxes assessed against lands in Nance county 
within the limits of the former Pawnee Indian reservation. 
It appears that the terms of sale were substantially the 
same as those enumerated in the petition in this case; 
that the plaintiff therein had made payment of but one of 
the three equal installments of the purchase price, and was 
not at the time of the levy of the taxes in controversy en- 
titled to a patent, the title being in the United States. It 
was held that the lands were taxable from the date of their 
purchase. It is conceded that that case is directly in point, 
and, if it is to be regarded as authority, is decisive of the 
present controversy. But in determining its value as a 
precedent it should be observed, first, that the court therein 
appear to have overlooked the case of Donovan v. Kloke, 
supra, in which it is expressly held that lands purchased 
from the United States at private entry are not taxable 
until after payment in full of the purchase money, and 
that every step before that time taken by way of assess- 
ment or levy of taxes is void; second, the decision therein 
rests upon the authority of Hagenbuck v. Reed, 3 Neb., 17, 
which involved no question of the power to tax property 
belonging to the United States, but the right of the state 
to tax its own school lands held by individuals under con- 
tracts of purchase; and, third, the force of Hagenbuck »v. 
Reed as authority is greatly impaired, if indeed it is not 
overruled, by subsequent decisions of this court. (See 
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Washington County v. Fletcher, 12 Neb., 356.) The last 
named case recalls the controversy, as serious as amusing, 
between the court and the legislature, which grew out of 
the decision in Hagenbuck v. Reed. It was contended by 
the legislature that school lands which had been sold by 
the state on credit were not taxable until fully paid for, 
notwithstanding the holding of this court to the contrary ; 
and by an act approved February 20, 1879, under a pre- 
amble stating that said lands “have not been and are not 
now taxable for any purpose whatever,” provision was 
made for the refunding to purchasers of all money paid as 
taxes thereon. That act was upheld in Washington County 
v. Fletcher, apparently upon the ground that it was a legis- 
lative construction of prior acts inconsistent with Hagen- 
buck v. Reed. While the question of the soundness of the 
conclusion in the Jast named case is not now before us, that 
case is clearly not authority for the proposition asserted by 
the appellee in this. Since we concur without hesitation 
in holding that the lands in this case were not taxable at 
the time in question, it follows that the case of Edgington 
v. Cook cannot longer be accepted as authority. The judg- 
ment of the district court is reversed and the case remanded 
with instructions to enter a decree in accordance with the 
views herein expressed. 


REVERSED. 


Excma R. McLAvuGHLIN, APPELLANT, v. EQUITABLE 
Lire AssunxANCE SOCIETY, APPELLEE, 


FILED JANUARY 4, 1894. No. 5424. 
1. Life Insurance Contracts. In the absence of frand or mis- 


take all previous verbal understandings are merged in the writ- 
ten contract of insurance, which is conclusively nresumed to 
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contain the entire engagements of the parties with all the con- 
ditions of their fulfillment. 


2. Agreement to Issue Paid-up Policy: ANNUAL Premiums. 
It was stipulated in a life insurance policy that in case of default 
of payment of the annual premium therein named, after the 
payment in full of three of such premiums, the insurance com- 
pany would issuein favor of the beneficiary therein, a paid-up 
policy for as many parts of the amount insured as equaled the 
number of premiums paid, provided such policy should be sur- 
rendered duly receipted within six months from the date of such 
default. Held, That the surrender of the receipted policy within 
six months after default is a condition precedent to the right to 
demand paid-up insurance. 


3. Specific Performance of Contract to Issue Paid-up 
Policy. The insured, having failed to surrender the policy 
until more than eleven months after default, is not entitled to 
paid-up insurance, and an action by the beneficiary to compel 
specific performance of the contract therefor by the insurance 
company was rightfully dismissed for want of equity, although 
the insured had paid three of the annual premiums previous 
to the default. 


Appeal from the district court of Douglas county, 
Heard below before Scort, J. 


The opinion contains a statement of the case. 


Isaac Adams, for appellant : 


Appellant did not forfeit her right to paid-up insurance 
through failure to surrender to appellee her original policy 
within six months from date of default. Time was not 
made essential by the terms of the policy. (Waterman, 
Specific Performance, sec. 462; May, Insurance, secs, 342, 
343 ; Mutual Life Ins. Co. v. French, 30 O. St., 240; Tutt 
v. Covenant Mutual Life Ins. Co., 19 Mo. App., 677; North- 
western Mutual Life Ins. Co. v. Little, 56 Ind., 504; Ohde 
v. Northwestern Life Ins. Co., 40 Ia., 357; Symonds v. 
Northwestern Mutual Life Ins. Co., 23 Minn., 491; Hull v. 
Northwestern Mutual Life Ins. Co., 39 Wis., 397; Franklin 
Life Ins. Co. v. Wallace, 93 Ind., 17; Northwestern Mutual 
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Life Ins. Co. v. For’s Admr., 82 Ky., 269; St. Louis Mu- 
tual Life Ins. Co. v. Grigsby, 19 Bush [Ky.], 310; Eddy v. 
Phenix Mutual Life Ins. Co., 65 N. H., 27.) 

Appellant’s default was not long continued. It is ex- 
plained. It did not occasion any damage to appellee. 
The default does not therefore constitute laches. (May, In- 
surance, sec. 469; Barnes v. McMurtry, 29 Neb., 178; 
Symonds v. Northwestern Mutual Life Ins. Co., 23 Minn., 
499.) 

Upon the payment of the third annual premium the 
contract for paid-up insurance became mutual and should 
be enforced. (Chase v. Phenix Mutual Life Ins. Co., 67 
Me., 85; Montgomery v. Phenix Mutual Life Ins. Co., 14 
Bush [Ky.], 51; Johnson v. Southern Mutual Life Ins. 
Co., 79 Ky., 403; Southern Mutual Life Ins. Co. v. Mon- 
tague, 84 Ky., 653; Smith v. National Life Ins. Co., 108 
Pa. St., 177; Heater v. United States Life Ins. Co., 15S. 
W. Rep. [Ky.], 863; Attorney General v. Continental Life 
Ins. Co., 93 N. Y., 70; Waterman, Specific Performance, 
sec. 465; Barnes v. McMurtry, 29 Neb., 178; 2 Story, 
Equity, secs. 1314-1316.) 


Isaac EL. Congdon, contra: 


The written contract supersedes prior statements made 
by the insurer. (Ruse v. Mutual Benefit Life Ins. Co., 23 
N. Y., 516; Mutual Benefit Life Ins. Co. v. Ruse, 8 Ga., 
534; Fowler v. Metropolitan Life Ins. Co., 116 N. Y., 389; 
Smith v. National Life Ins. Co., 103 Pa. St., 177; Knick- 
erbocker Life Ins. Co. v. Heidel, 8 Lea [Tenn.], 488; Mu- 
tual Life Ins. Co. v. Bratt, 55 Md., 200; Continental Life 
Ins. Co. v. Hamilton, 41 O. St., 274; Union Mutual Life 
Ins. Co. v. Mowry, 96 U.S8., 544; Thompson v. Knicker- 
bocker Life Ins. Co., 104 U. S, 2525 Mobile Life Ins. Co, 
v. Pruett, 74 Ala. | 487.) 

The time of the surrender of the policy is of the essence 
of the contract. (Sheerer v. Manhattan Life Ins. Co., 20 
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Fed. Rep., 886; Attorney General v. Continental Life Ins. 
Co., 938 N. Y.,74; Hudson v. Knickerbocker Life Ins. Co., 
28 N. J. Hq., 168; Bussing’s Executors v. Union Mutual 
Life Ins. Co., 34 O. St., 222; Coffey v. Universal Life Ins. 
Co., 10 Ins. L. J. [Wis.], 525; Smith v. National Life 
Ins. Co., 13 Ins. L. J. [Pa.], 330; Hanthorne v, Brooklyn 
Life Ins. Co., 5 Mo. App., 73; Michigan Mutual Life Ins. 
Co. v. Bowes, 42 Mich.,19; Wheeler v. Connecticut Mutual 
Life Ins. Co., 82 N. Y., 548; Dorr v. Phenix Mutual 
Life Ins. Co., 67 Me., 438; Universal Life Ins. Co. »v. 
Whitehead, 58 Miss., 226; Cooke, Life Ins., sec. 84; 
Union Central Life Ins. Co. v. McHugh, 7 Neb., 68.) 


Joseph R. Clarkson, also for appellee. 


_ Post, J. 


This was an action by the plaintiff in the district court 
of Douglas county to enforce the specific performance of an 
agreement by the defendant to issue a paid up policy of in- 
surance. There was a finding for the defendant, and a 
decree dismissing the petition, from which the plaintiff has 
prosecuted an appeal to this court. There is no controversy 
with respect to the material facts, which are as follows: 

In the year 1884 the defendant company issued a policy 
of insurance on the life of Andrew W. McLaughlin in favor 
of his wife, the plaintiff herein. Said policy was for $5,000 
current insurance, upon the payment of an annual premium 
of $314.90 on the 26th day of August of each year, to 
be fully paid up after fifteen of such payments. It was 
stipulated in said policy that in case of default by the in- 
sured after the payment of not less than three of such 
annual premiums, the defendant company would issue a 
paid up policy in favor of the plaintiff for as many fif- 
teenth parts of the sum of $5,000 as equaled the number 
of premiums so paid, provided said policy should be sur- 
rendered duly receipted within six months from the date of 
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such default. The provisions of the policy with respect 
to paid up insurance are as follows: 

‘And further, that if premiums upon this policy, for not 
less than three complete years, of assurance shall have 
been duly received by said society, and this policy should 
thereafter become void in consequence of default in pay- 
ment of a subsequent premium, said society will issue, in 
lieu of such policy, a new paid up policy, without partici- 
pation in profits, in favor of said Elma R. McLaughlin, if 
living, and if not living to the children of said Andrew 
W. McLaughlin or their guardian for their use, or if there 
be no children surviving, then to the executors, adminis- 
trators, or assigns of said Andrew W. McLaughlin, for as 
many fifteenth parts of the original amount hereby assured 
as there shall have been complete annual premiums re- 
ceived in cash by said society upon this policy at the date 
when such default shall first be made; provided, however, 
that this policy shall be surrendered duly receipted within 
six months of the date of default in payment of premium 
as mentioned above.” 

In case of default in payments of premiums by the as- 
sured the contract contained the following provision: 

“And if any premium or installment of a premium on 
this policy shall not be paid when due, this policy shall be 
void; and no credit for surplus accumulated on this policy 
shall be deemed applicable to the payment of any premium; 
nevertheless, nothing herein contained shall be construed 
to deprive the holder of this policy of the privilege to de- 
mand and receive paid up insurance in accordance with the 
agreement contained in this policy.” 

It is conceded that three of the annual payments were 
made by Mr. McLaughlin, to-wit, those for the years 1884, 
1885, and 1886, but that he failed to make the payment 
due in August, 1887. It is further admitted that said pol- 
icy was not surrendered within six months thereafter, nor 
was 2 demand made for paid up insurance until the month 
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of July, 1888, when the insured addressed a communica- 
tion to the defendant company, in which he inquired what 
steps were necessary in order to preserve his rights under 
the contract. In reply to that inquiry he received a com- 
munication from the defendant informing him that his 
policy had been forfeited for the non-payment of the pre- 
mium, and had then no surrender value. It is shown by 
the testimony of Mr. McLaughlin that he was, at the dates 
of both the applications and the policy, cashier of the First 
National Bank of Plattsmouth, and that Mr. Guyon, the 
agent who wrote his application, had his headquarters in 
the same bank. He testifies that he was informed by 
Guyon, in whom he had great confidence, that after the 
payment of three premiums his policy would be absolutely 
non-forfeitable, and that he could not lose the money thus 
paid. It also appears that he held a second policy for a 
like amount issued by the defendant company ; that, being 
pressed for money to pay the premiums as they matured, 
he requested an extension of payments on the last named 
policy, which request was granted, but after making one or 
two payments thereon, it was suffered to lapse. ‘This wit- 
ness, ii answer to questions by counsel for the plaintiff and 
the court, testified as follows : 

Q. If I understand you, the payment that lapsed was 
due in August, 1887? 

A. Yes, sir. 

Q. You wrote them in July, 1888. 

A. Yes. 

Q. And they answered saying that your policies had 
lapsed ? 

A. Yes, sir. 

Q. That they had no surrender value and were for- 
feited ? 

A. Yes, sir; that is what they said. 

Q. You may state, Mr. McLaughlin, if you have not 
already, whether you knew of the clause, the proviso, in 
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the policy respecting the surrender of it within six months 
after failure to pay. Why did you not know it ? 

‘A. Well, I suppose because I hadn’t read it is the only 
particular reason. I took the word of theagent. I know 
I made a pretty strong effort to raise the third annual pre- 
mium. 

Q. Did you make any effort to raise this money within 
six months ? 

A. Yes, sir. 

Q. Why didn’t you present your policy within six 
months? ‘ 

A. The reason why I didn’t present it was because I 
kept thinking all the time I would raise the money and 
pay it and keep the policy alive; that was the reason. 
When I found I couldn’t do it I wrote to the company. 

Q. And the reason you didn’t present and surrender the 
policy within the time provided by the policy was in the 
hopes that you could raise the money? 

' A. Yes, sir. 
. And on cross-examination he testified : 

Q. When did you first read the policy? 

A. When I wrote the company and got their reply that 
my policies were lapsed and no good, I then put it in the 
hands of my attorney. As near as I can remember, I be- 
lieve it was in August, 1888. 

Q. After you had written to the company? 

A. Yes. ; 

Q. And the first that you knew of the six months clause 
was when you read the policy, which reading was brought 
about through the receipt of this letter that you have 
spoken of as having received from the company? 

A. Yes, sir. 

Q. Did you ever offer to surrender the policy to them? 

A. I don’t know that I made a formal offer to surren- 
der it. I only wrote them asking what was necessary for 
me to do, 
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Q. You couldn’t have offered to surrender it at the time 
because you didn’t know of this six months clause? 
A. No, sir. 
* 


* * * * * * 


Q. When you read this policy, as you say you did, a 
little before you wrote to the company, after you got an 
answer from the company, you then read the policy ? 

A. Yes, sir. 

* * * * * * * 

Q. You have had a good deal to do as a business man 
with different kinds of transactions? 

A. Yes, sir. 

Q. Especially contracts that you signed? 

A. Yes, sir. 

Q. Being cashier of a company you were pretty careful 
about these matters? 

A. Yes, sir. 

The contract contemplates two conditions precedent to the 
right of the insured to demand a paid up policy in favor 
of the beneficiary, viz.: First, the payment of three of the 
annual premiums; and second, the surrender of the policy, 
duly receipted, within six months after the default of fur- 
ther payments. Those conditions are not unreasonable, 
nor do they conflict with any provision of statute or prin- 
ciple of public policy; and courts cannot, without the most 
flagrant usurpation of legislative powers, refuse to give ef- 
fect to such engagements where not tainted with fraud, un- 
less the conditions thereof are waived by the act of the. 
party entitled to insist upon their performance. The sur- 
render of the receipted policy within six months after de- 
fault cannot, on principle, be said to be less essential than 
the payment of the three yearly premiums. Both are nec- 
essary in order to entitle the holder to the paid-up insur- 
ance. He might elect, as he apparently did, to take the 
chances of raising the money to keep this policy alive, trust- 
ing to the leniency shown him in the other case; but in doing 


Vor. 38] JANUARY TERM, 1894. 733 


McLaughlin vy. Equitable Life Assurance Society. 


so he took the risk of forfeiting his policy in case he con- 
tinued in default for more than six months, It may be 
conceded from his statements, and he testifies with evident 
candor and firmness, that he was unaware of the provision 
for the surrender of the policy within six months ; but that 
fact does not alter the legal status of the case. The over- 
whelming weight of authority, if indeed there can be said 
to exist a diversity of opinion on the subject, is that in the 
absence of fraud or mistake all previous verbal agreements 
are merged in the written contract of insurance, which is 
conclusively presumed to contain the entire engagement of 
the parties with all the conditions of its fulfillment then 
contemplated. (Union Mutual Life Ins. Co. v. Mowry, 96 
U.S., 544; Thompson v. Knickerbocker Life Ins. Co., 104 
U.S., 252; Ruse v. Mutual Benefit Life Ins. Co., 23 N. Y., 
516; Fowler v. Metropolitan Life Ins. Co., 116 N. Y., 389; 
Mobile Life Ins. Co. v. Pruett, 74 Ala., 487; Mitchell v. 
Universal Life Ins. Co., 54 Ga., 289; Smith v. National 
Life Ins. Co., 103 Pa. St., 177.) 

It is not necessary, however, to invoke the rule above 
stated in this case, for the reason that the representation of 
the agent upon which reliance is placed does not relate to 
the existence of any fact or include even a definite promise 
for the future. It is at most the statement of an opinion, 
a mere conclusion that the policy was non-forfeitable, and 
that the insured could not lose the money invested, in case 
he made three annual payments. We would feel con- 
strained to hold from the evidence in the record, if that 
question was essential to the present inquiry, that in the 
making of the contract in question there was no disparity 
between the parties. The occupation and experience of 
the insured certainly rendered him as capable of interpret- 
ing and understanding the condition of the policy as Guyon, 
the agent of the company. It cannot be said that the con- 
dition under consideration was not discoverable by the ex- 
ercise of reasonable care, since it appears in bold type upon 


. 
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the face of the policy, and is apparent from the most cas- 
ual examination thereof. The dictates of common prudence 
would suggest the reading of an agreement involving so 
much as did this policy to the insured and his family, while 
it is difficult to conceive how an experienced business man 
could invest nearly $1,000 upon a written contract com- 
mitted to his own custody, relying exclusively upon the 
statements of the adverse party as to its terms and provis- 
ions in a material respect. It is evident that the insured 
was unacquainted with the conditions of the policy, and 
that his ignorance was due to his own negligence and in no 
sense attributable to the fraud or misrepresentation of the 
defendant company. 
We come now to an examination of authorities which 
have a direct application to the condition relied upon by 
the defendant. Of the reported cases which have a bearing 
upon the subject, a decided majority sustain the proposition 
that where provision is made in the policy for paid up in- 
surance for part of the amount named, upon the surrender 
thereof within a given time after default, such right must 
be exercised within the time named. (See Hudson v. Knick- 
erbocker Life Ins. Co., 28 N. J. Hq., 167; Attorney Gen- 
eral v. Continental Life Ins. Co., 93 N. Y., 74; Bussing’s 
Executors v. Union Mutual Life Ins. Co.,34 0. St., 222; 
Coffey v. Universal Life Ins. Co.,10 Ins. L. J. [ Wis.], 
525; Smith v. National Life Ins. Co., 18 Ins. L. J. [Pa.],. 
330; Sheerer v. Manhattan Life Ins. Co., 20 Fed. Rep. 886; 
Universal Life Ins Co. v. Devore, 14 8. E. Rep. [Va.], 582 ; 
Hexter v. United States Life Ins. Co.,15 8. W. Rep. [Ky.],. 
863; Northwestern Mutual Life Ins. Co. v. Barbour, 17 S. 
W. Rep. [Ky.], 796; Cooke, Life Ins., sec. 84 and note 
on page 152.) .We have been referred as authority for the 
opposing view to Chase v. Phenix Mutual Life Ins. Co.,. 
67 Me., 85, Montgomery v. Phaniz Mutual Life Ins. Co., 
14 Bush [Ky.], 51, and Southern Mutual Life Ins. Co. v. 
Montague, 84 Ky., 653. Of the above cases, Chase v.. 
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Phenix Mutual Life Ins, Co. is the only one, as we shall 
presently see, which can be relied upon to sustain the con- 
tention of the plaintiff, and it is severely criticised by the 
author of Cooke on Life Insurance. (See note above cited.) 
Of the Kentucky cases it may be said that in Sheerer v. 
Manhattan Life Ins. Co., supra, which was a case in the 
United States circuit court for that district, Montgomery v. 
Ins. Co. is declared to be against the overwhelming weight 
of authority, and Mr. Justice Mathews, in a concurring 
opinion, declares the language of the policy too plain for 
interpretation, and holds that time must be deemed to be 
the essence of the contract, but in Hester v. United Slates 
Life Ins. Co., and Northwestern Mutual Life Ins. Co. »v. 
Barbour, supra, the conditions, which were substantially 
like the one here involved, were held to be essential, and 
that it was necessary to surrender the policies within the 
time named in order to render the insurer liable. We are 
referred in the very able brief submitted by counsel for the 
plaintiff to the case of Barnes v. McMurtry, 29 Neb., 178. 
It is not claimed for that case that the proposition decided, 
viz., the validity of a provision limiting the right of action 
on the policy to six months from the date of the loss has 
any direct bearing upon the present controversy; but it 
is argued from the language there used that the plaintiff 
herein has by his contract acquired an undefined but sub- 
stantial equity, which may be enforced by decree in this 
action. The terms “substantial right” and “substantial 
justice,” as used in this connection, are indefinite and illu- 
sive, and not susceptible of a precise legal definition. It 
would seem, however, that one to whom has been awarded 
the full measure of relief for which he has himself stipu- 
lated, is the recipient of substantial justice within the most 
liberal interpretation of the term, and should not be heard 
to ask more at the hands of an earthly tribunal. The 
equities of the case being with the defendant, the decree 
of the district court is 
AFFIRMED, 
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1. Restraining Collection of Taxes. A court of equity will 
not interfere to prevent the collection of taxes on the ground 
that the assessment and levy thereof are irregular or invalid, 
unless they are clearly inequitable and the enforcement thereof 
would be against conscience. 


2. In the construction of pleadings the facts alleged or ad- 
mitted, when material, will control rather than the conclusions 
of the pleader. 


3. Res Adjudicata. A party asserting an estoppel by means of a 

former judgment must allege facts which show that his relation 

* tothe former action was sach as to make the judgment therein 
conclusive in his favor. 


Error from the district court of Dawes county. Tried 
below before Barrow, J. 


The facts are stated in the opinion. 
Allen G. Fisher, for plaintiff in error. 
Albert W. Crites and D. B. Jenckes, contra: 


The petition in this case shows that there was some kind 
of an assessment, some sort of a levy of taxes, and some 
kind of a tax list, which, for some reason not stated, was, in 
point of law, not good as such. This is not sufficient. 
There must be some facts stated from which the court can 
see that the assessment is in facta legal nullity. Whena 
party seeks to enjoin the collection of a tax upon real es- 
tate, he must set forth such facts in his petition as will show 
the collection of the tax unjust and inequitable. (Southard 
v. Dorrington, 10 Neb., 119; Dillon v. Merriam, 22 Neb., 
151; Dundy v Richardson County, 8 Neb., 508; South 
Platte Land Co. v. Buffalo County, 7 Neb., 253; South 
Platte Land Co. v. City of Crete, 11 Neb., 344.) 
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There is no offer in the petition to pay the amount of 
taxes justly and equitably chargeable upon the land. The 
pleading therefore is defective. (Wood v. Helmer, 10 Neb., 
65; Southard v. Dorrington, 10 Neb., 119; Hunt v. East- 
erday, 10 Neb., 165; Boeck v. Merriam, 10 Neb., 199; 
Dillon v. Merriam, 22 Neb., 151; Wygantv. Dahl, 26 Neb., 
562; Los Angeles County v. Ballerino, 32 Pac. Rep. [Cal.], 
581; Welch v. Clatsop County, 33 Pac. Rep. [Ore.], 934; 
German Nat. Bank of Chicago v. Kimball, 103 U.S., 732.) 

Under the form of the allegations of the petition the 
assessment and subsequent tax proceedings were, at most, 
merely irregular. Under section 141, chapter 77, revenue 
law, the tax was not void. (Wilson v. City of Auburn, 27 
Neb., 435.) 


Post, J. 


This was an equitable proceeding in the district court of 
Dawes county, where a demurrer to the petition was sus- 
tained and the action dismissed. “The sustaining of the de- 
murrer is the only error assigned in this court; hence our 
inquiry is limited to one proposition, viz., the sufficiency of 
the petition to entitle the plaintiff therein to equitable re- 
lief. From the allegations thereof it appears that the 
plaintiff is the owner of twenty-two quarter sections of 
land in said county, which were all taxable for the years 
1888, 1889, 1890, 1891, and 1892; that there was a pre- 
tended assessment and levy of taxes thereon for the years 
named, which pretended taxes are void for reasons here- 
after stated, but which cast a cloud upon his title, and will, 
unless canceled and the collections thereof perpetually 
enjoined, result in tax deeds being executed for his said 
property. The defendant Reynolds is the county treas- 
urer and the other defendants are holders of tax certifi- 
cates issued upon the sale of said Jand for the taxes above 
described. The only allegations with respect to the assess- 
ment and levy of the taxes and sale thereof are contained 

51 
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in the third and seventh paragraphs of the petition, which 
are as follows: 

“3. That the said defendant Reynolds, by virtue of his 
office as treasurer aforesaid, is in possession of certain books 
claimed by defendants to be duplicate tax lists for the years 
1888, 1889, 1890, 1891, and 1892, and claiming the right 
and threatening thereunder to collect taxes against the 
aforesaid tracts of land, and to certify as pretended liens 
for taxes against the tracts of land aforesaid certain entries 
claimed by defendants to have been made in the said pre- 
tended tax lists, and to execute thereunder tax decds for 
the above described tracts of land to his co-defendants. 

“7, Plaintiff alleges that there has never been any de- 
scription of said tracts of land set forth or contained in any 
assessment list of the said county; that the assessments 
upon which the tax lists of the years above mentioned are 
based are void, and all proceedings based thereon are void; 
that the pretended descriptions contained in the pretended 
tax certificates of purchdse of the defendants and of the 
books in the possession of the defendant Reynolds, whereon 
said pretended certificates are claimed to be founded, are 
void and are wholly improper, irregular, indefinite, defect- 
ive, and uncertain, and are not expressed in good language, 
nor are the characters and abbreviations employed such as 
are used by conveyances in describing real estate, nor do 
the people generally use such combinations of words, let- 
ters, and figures in referring to and describing land ; that 
the various assessors, clerks, and collectors have wholly and 
entirely failed and neglected to comply with any of the 
provisions of the following sections of Cobbey’s Consoli- 
dated Statutes of Nebraska, viz., sections 3943, 3950, 3961, 
3963, 3979, 3981, 3982, 3997, 3999, 4008, 4011, and 
4012; that the pretended tax books for the years above 
mentioned in the possesston of the defendant treasurer and 
his predecessors in office were and are void and without 
warrant, and conferred no authority upon the defendant 
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Reynolds or his predecessors in office to collect any taxes, or 
_ to make any sale, or to issue any certificates of sale; that 
none of the above described tracts of land have ever been 
put in the assessment roll, nor any assessment thereof been 
made, nor has any of the said above described land had 
auy levy of tax made against it, nor has there been any 
tax list containing the description thereof, nor has there 
ever been any advertisement of notice of tax sale thereof, 
nor has there ever been any return of public sale, nor has 
there ever been any private sale of the real estate above 
described.” 

The sections of the revenue law above enumerated pro- 
vide, in the order named, for the listing and valuation of 
real estate for taxation, the preparation of the tax lists, the 
collection of taxes levied, notice and sale of lands for de- 
linquent taxes and return thereof. The grounds upon 
which relief is demanded may be thus summarized: The 
’ plaintiff is the owner of lands which were taxable for the 
several years above named; that an attempt was made to 
assess and tax them in each of said years; that some kind 
of a tax list was prepared each year, and that said lands 
have been sold for taxes claimed to have been thus levied ; 
but by reason of some neglect or omission on the part of 
the various assessors, clerks, and collectors who were charged 
with the listing and valuation of property and the collection 
of taxes thereon, said taxes are void, and a deed executed 
in pursuance of such sale would not divest him of his title. 
Tt will be observed that there is no charge that the assess- 
ment is unreasonable or fraudulent, that the taxes claimed 
are for an “illegal or unauthorized purpose,” that the 
amount thereof is more than the plaintiff is in equity bound 
to contribute to the public revenue for the support of the 
state, county, and municipal governments, and the public 
schools of the county, or that he has paid or tendered the 
amount justly due; nor does he now, as a condition to the 
relief sought, offer to make contribution of the amount with 


~N 
~ 
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which he is in equity chargeable. Our revenue law, sec- 
tion 144, provides: “No injunction shall be granted by 
any court or judge in this state to restrain the collection of 
any tax, or any part thereof, hereafter levied, nor to restrain 
the sale of any property for the non-payment of any such 
tax, except such tax, or the part thereof enjoined, be levied 
or assessed for an illegal or unauthorized purpose.” It is 
not claimed that the foregoing provision applies to cases 
in which there has been neither an assessment of the prop- 
erty nor levy of taxes; that is, where there has been no at- 
tempt on the part of the officers charged with that duty to 
to levy and collect the funds required for public use by tax- 
ation. In such cases it may be assumed that the jurisdic- 
tion of courts of equity to grant relief within certain limi- 
tations has not been ousted by the statute; but the ground 
of equitable interference is that there is in such cases no 
tax which the plaintiff is in equity bound to pay. In the 
case under consideration the infirmities relied upon are at 
most irregularities. For instance, the allegation that the 
tax lists “are wholly improper, irregular, indefinite, and 
uncertain, and not expressed in good language,” also that 
the characters and abbreviations employed are “not such 
as are used by conveyances in describing real estate, and 
that people do not generally use such combination of 
words, letters, and figures in referring to and describing 
land,” may be, and for the purpose of the demurrer are 
. admitted to be, true. It does not follow, however, that 
the plaintiff is entitled to relief at the hands of a court 
of equity. And the statement that the various assessors, 
clerks, and collectors have failed and neglected to comply 
with the provisions of the several sections of the Consoli- 
dated Statutes enumerated is certainly not consistent with 
the other allegations of the petition, since it is evident there- 
from that there was some kind of an assessment and some 
kind of a levy of the taxes for each of the years named, and 
that tax lists of some kind were prepared and delivered to 
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the treasurer of the county, who has sold the plaintiff’s lands 
for the taxes thus levied. It may also be said of such 
statement that it is but the conclusion of the pleader, and, 
according to the well settled rule in the construction of 
pleadings, will be controlled by the allegations of fact, or 
admissions therein. (See 1 Boone, Code Pleading, 276.) 
This case does not differ essentially from the case of South 
Platte Land Co. v. City of Crete, 11 Neb., 344, where it is 
said: “ We conclude, therefore, that the taxes in question 
were not, as claimed, void, and although perhaps so affected 
by infirmities as to render them illegal and incapable of 
enforcement as against the plaintiff’s property, there is no 
visible consideration leading us to say that they are in- 
equitable and should be enjoined.”” The doctrine of that 
case has been subsequently approved in Dillon v. Merriam, 
22 Neb., 151, Wygant v. Dahl, 26 Neb., 562, and Wilson 
v. Auburn, 27 Neb., 435; and it may be asserted as a set- 
tled rule, even in the absence of a statutory provision on 
the subject, that courts of equity will not interfere to pre- 
vent the collection of taxes on the ground of irregularity 
or illegality in the proceeding, unless they are also inequi- 
table, and to enforce payment thereof would be against con- 
science. In some jurisdictions that rule has been extended 
so far as to deny even a temporary restraining order against 
the collection of taxes until after payment in full of so 
much thereof as the court can see ought in equity to be 
paid, or may be shown by affidavits or otherwise to be due. 
For instance, in State Railroad Tux Cases, 92 U. S., 575, 
it is said by Justice Miller: “It is not sufficient to say in 
the bill, that they (complainants) are ready and willing to 
pay whatever may be found due. They must first pay 
what is conceded to be due, or what cau be seen to be due 
ou the face of the bill, or be shown by affidavits, whether 
conceded er not, before the preliminary injunction should 
be granted.” In the case before us there is no controversy 
with respect to the amount of taxes equitably chargeable 
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against the plaintiff’s lands, which are the amounts shown 
by the several tax lists. The defendants who have pur- 
chased the lands for delinquent taxes appear to be satisfied, 
and, as we have seen, the plaintiff will not be heard to 
complain. ; 

It is further alleged by the plaintiff that the question 
of his right to the relief sought has been determined in his 
favor by the judgment of the district court of Dawes 
county and is now res judicata. Accompanying the peti- 
tion are the records of two causes which are relied upon to 
support the plea of former adjudication. In one of the 
causes mentioned a decree was entered in which the tax 
lists here involved were declared to be irregular and void 
and the taxes appearing thereon not to be a lien upon any 
personal property of the plaintiff therein. That plea is, 
however, not available to this plaintiff, notwithstanding the 
decree referred to, for the sufficient reason that he was not 
a party to the former action, nor was he, so far as this record 
discloses, in privity with either party thereto. The rule is 
elementary, that the party asserting an estoppel by means 
of a former judgment must allege facts which show his 
relation to the former action was such as to make the 
judgment therein conclusive in his favor. (See Hartley v, 
Gregory, 9 Neb., 279.) It is clear that the petition fails 
to state a cause for equitable relief, and that there is no 
error in the ruling complained of, and that the judgment 
of the district court should be 


AFFIRMED, 
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FILED JANuARY 4, 1894. No. 5583. 


ry 


. Trial: Direcrine VeEgprcr. It is error for trial court to in- 
struct a jury to return a verdict for the defendants when there is 
any competent evidence adduced which, if believed by the jury, 
would support a verdict for the plaintiff. ; 


2. Question for Jury. Where the evidence is uncontradicted, 
and reasonable men might honestly draw different inferences 
therefrom, it is for the jury, and not the court, to say what infer- 
ence such evidence warrants. 


3. Partnership. In an action against several defendants impleaded 
as partners, the plaintiff is entitled to lay all the facts before 
the jury and have their opinion as to whether the transaction is 
not that of a partnership, or does not, at least, entitle the 
plaintiff to charge the defendants as partners. 


4, Liability of Firm for Contract of Partner. Where two 
persons, copariners, took a contract from the state to build for 
it a building, and one of the partners purchased material used 
in the construction of such building under a contract in writ- 
ing, made in his own name with the vendor of such material, 
there being no understanding with the veudor that the material 
was furnished to the partner on his individual account, held, 
that the copartnership was liable for the value of the material 
farnished and used in the construction of said building, 


Error from the district court of Lancaster county. 
Tried bélow before Hatt, J. 


Leese & Stewart, for plaintiffs in error: 


Where any evidence is adduced tending to prove the al- 
legations of the plaintiff’s petition, the cause should be 
submitted to the jury. (Smith v. Sioux City & P. R. Co., 15 
Neb., 583.) ; 

The fact that the partnership receives the benefit of a 
contract tends to prove that it is a partnership contract. 
(Stecker v. Smith, 46 Mich., 14; 1 Lindley, Partnership, 
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177,189; Abbott, Trial Evidence, 216; Bates, Partnership, 
sec. 437; Booe v. Caldwell, 12 Ind., 12.) 

By the terms of the contract between Layne & Krone 
and the state, the sureties were liable if the material pur- 
chased was used inthe building. (Sample v. Hale, 34 Neb., 
220; Abbott v. Morrissetie, 48 N. W. Rep. [Minn.], 416; 
Sepp v. McCann, 50 N. W. Rep. [Minn.], 246; Freeman 
v. Berkey, 48 N. W. Rep. [Minn.], 194.) 


Pound & Burr and W. E, Stewart, contra. 


Raagay, C. 


On the 10th day of September, 1887, the state of Ne- 
braska entered into a contract with Jolin Layne and Fred 
W. Krone, copartners, by which the latter agreed to fur- 
nish the material and labor and construct a building for the 
state on the grounds of the Nebraska institution for the 
feeble minded youth, near the city of Beatrice. In this 
contract Layne & Krone promised to pay in full all parties 
who should furnish any material or perform any labor for 
them on said building. Layne & Krone, as principals, and 
George Martin, M. Westover, George Sherrer, A. B. Beach, 
and J. E. Stockwell, as sureties, gave bond to the state, 
conditioned that Layne and Krone would faithfully per- 
form all the stipulations of their contract. 

The plaintiffs in error, Habig & Spiler, brought this 
suit against Layne & Krone and the sureties on their bond, 
alleging the copartnership of Layne & Krone; the contract 
between them and the state for the erection of said build- 
ing; their giving bond to pay for materials furnished and 
used by them in carrying out their contract with the state ; 
that on Deceniber 8, 1887, plaintiffs in error entered into a 
written contract with John Layne, of the firm of Layne & 
Krone; that said contract was by Layne made for and on 
behalf of Layne & Krone; that by the terms of snch con- 
tract plaintiffs in error, for the consideration of $ ; 
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agreed to furnish the labor and material and construct the 
galvanized iron cornice, tin roofing, down-spouts, patent 
shingle roof, ridging tunnels, tower, and porch roofs on the 
new addition to the building for the feeble minded about 
to be erected by the state at Beatrice; that they complied 
with their contract,and that a balance remained due thereon. 
The only issue of fact tendered by the answer of the de- 
fendants was whether the contract between plaintiffs in error 
and John Layne was made for and on behalf of Layne & 
Krone, or on Layne’s personal account. The evidence shows 
that at the date of the contract Habig & Spiler lived in 
Beatrice and Layne & Krone in Lincoln, and that they 
were unacquainted ; that plaintiffs in error, learning that 
Layne & Krone had been awarded the contract for the con- 
struction of the building for the use of the feeble minded, 
sent a bid to Layne & Krone at Lincoln for the galvanized 
iron cornice work, etc., having first figured their bid from 
the plans and specifications prepared for such building; 
that some weeks afterwards John Layne was in Beatrice 
and met Habig, one of the plaintiffs in error, who asked 
Layne if the bid of Habig & Spiler was low enough, to 
which Layne replied, “No;” that they, Habig & Spiler, 
would have to do a little better and offered to accept a bid 
from them at $ , which plaintiffs in error then and there 
accepted. Layne then told Habig to draw up a contract 
between John Layne and Habig & Spiler and it would be 
all right. Habig then drew the contract sued on here as 
the contract of Layne & Krone; that Habig & Spiler 
performed their contract; that Layne made a payment to 
them, and that the state made them another payment on 
the contract; that the labor performed and material fur- . 
nished by Habig & Spiler went into the construction of 
the building which Layne & Krone contracted with the 
state to build... There was no evidence that Layne & Krone 
had ever dissolved partnership, or that their contract with 
the state was ever canceled, or that the contract for.such 
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building was ever awarded to any one else than Layne & 
Krone. After this evidence was given by the plaintiffs in 
error, they asked the court to instruct the jury as follows: 

“1. If you find from the evidence that plaintiffs fur- 
nished to Layne & Krone, or either of them, any material to 
complete the contract of Layne & Krone with the state, 
and such materials, or any part thereof, have not been paid 
for, then said Layne & Krone, and the sureties on their 
bond, are liable for the amount found to be due. 

“2. You are instructed that although the contract of the 
plaintiffs was made in the name of John Layne, yet if 
it was so made for and in behalf of Layne & Krone in the 
execution of their contract with the state, then such firm 
would be bound thereby and all of the defendants herein 
would be liable for any balance remaining due for material 
furnished by plaintiffs thereunder.” 

The court declined to instruct as requested, and instructed 
the jury to return a verdict for all the defendants except 
Layne, which the jury did. 

The motion of the plaintiffs in error for a new trial was 
overruled and judgment of dismissal of their case against 
all the defendants, excepp Layne, rendered, and Habig & 
Spiler bring the case here on error. 

The court erred in instructing the jury to return a ver- 
dict for the defendant, as the evidence adduced was suffi- 
cient to support a finding of the jury that Layne made a 
contract with Habig & Spiler on behalf of Layne & Krone, 
and for the same reason the court erred in refusing to in- 
struct the jury as requested by the plaintiffs in error. In 
Smith v. Sioux City & P. R. Co. 15 Neb., 583, this court 
‘said: “After the introduction of the testimony of the 
plaintiff to a jury impaneled to try the cause, the court has 
no authority to dismiss a case and discharge the jury with- 
out a verdict upon the merits. If the evidence so intro- 
duced tends in any degree to sustain the allegations of the 
plaintiff’s petition, the action of the court in summarily 
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dismissing the action will be deemed prejudicial to the 
plaintiff, and a new trial will be ordered.” In Stecker 0. 
Smith, 46 Mich., 14, it is said: “ Where several persons 
put up a building as partners, and one of them buys brick 
for the purpose, without an express understanding with the 
vendor that it is an individual purchase, and the brick is 
actually used in the building, the partners are liable as 
such for its value. In an action against several defend- 
ants impleaded as partners, the plaintiff is entitled to lay 
all the facts before the jury and have their opinion as to 
whether the transaction was not that of a partnership, or 
did not, at least, entitle plaintiff to charge the defendants 
as partners.” To the same effect, see Booe v. Caldwell, 12 
Ind., 12; Bates, Law of Partnership, sec. 437. But if the 
labor and material of Haebig & Spiler entered into the 
construction of this building, and the evidence is sufficient 
to support a finding of a jury that it did, then Layne & 
Krone and their sureties are liable for it. This is the letter 
as well as the spirit of their bond. (Sample v. Hale, 34 
Neb., 220; Abbott v. Morrissette, 48 N. W. Rep. [Minn.], 
416; Sepp v. McCann, 50 N. W. Rep. [Minn.], 246; 
Lyman v. City of Lincoln, 38 Neb., 794.) 

It appears that this suit was first brought in the county 
court of Lancaster county, and that plaintiffs in error ob- 
tained a judgment there against Layne, and he appealed to 
the district court. In the latter court plaintiffs in error 
again obtained judgment against Layne, and on motion 
and notice to the sureties on the appeal bond of Layne, 
from the county court, took judgment against such sureties. 
Couusel for defendants in error say that plaintiffs in error, 
by reason of having taken judgment against the sureties on 
the appeal bond from the county court, are now estopped 
from prosecuting this proceeding in error. We do not~ 
think any one can complain of the judgment against Layne 
or the sureties on his appeal bond except themselves. These 
defendants in error could not plead such judgments in the 
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absence of their satisfaction as a defense to this action. 
Plaintiffs in error are entitled to judgment against as many 
of the parties sued as the evidence and the law will give 
them ; and the fact that they have judgment against one 
or more of the parties sued does not prevent plaintiffs in 
error from prosecuting this suit against others liable on the 
same cause of action. Buchanan v. Dorsey, 11 Neb., 373, 
cited by counsel, does not sustain their contention. The 
judgment of the district court is reversed and the cause re- 
raanded. 


REVERSED AND REMANDED. 


AvpuHonso S. GopFrrey v. Joun R. MEGAHAN ET UX. 
FILED JANUARY 4, 1894. No. 5630, 


1. Married Women: Contracts. The disability of a married 

. Woman to make a valid contract remains the same as at common 

law, except in so far as such disability has been removed by our 
statutes, : 


: SEPARATE EsTATE. The statute has removed 
the common Jaw disability of a married woman to make con- 
tracts only in cases where the contract made has reference to her 
separate property, trade, or business, or was made upon the faith 
and credit thereof,and with intent on her part to thereby bind 
her separate property. 


3. 


: QUESTION FOR JuRy. Whether a contract of a 
married woman was made with reference to her separate prop- 
erty, trade, or business, or upon the faith and credit thereof, and 
with intent on her part to thereby bind her separate property, 
is always a question of fact. 


Error from the district court of Lancaster county. 
Tried below before Hatt, J. 


Leese & Stewart, for plaintiff in error: 
A married woman can bind her separate property by 
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general engagements. (Davis v. First Nat. Bank of Chey- 
enne, 5 Neb., 246; Savings Bank v. Scott, 10 Neb., 87.) 

Where a married woman having a separate estate exe- 
cutes a promissory note, the presumption arises that she in- 
tends to charge her separate estate with its payment. ( Widl- 
iams v. Urmston, 35 O. St., 296; Hershizer v. Florence, 39 
O. St., 516; Wicks v, Mitchell, 9 Kan., 80; Webb v. Hosel- 
ton, 4 Neb., 314.) 


Webster, Rose & Fisherdick, contra: 


At common law the wife was under the power and au- 
thority of her husband. Her legal identity was merged 
into his, She had of herself no separate legal existence in 
the eye of the law. Therefore al] her contracts wére abso- 
lutely void. The common law in respect to the rights of 
husband and wife is in force in this state except so far as 
it has been changed by statute. (Aultman v. Obermeyer, 6 
Neb., 264; Comp. Stats. Neb., ch. 58, secs. 2,4; 2 Kent, 
Com., 129*; 1 Bishop, Married Women, sec. 35; Martin v. 
Dwelly, 6 Wend. [N. Y.], 9; Patterson v. Lawrence, 90 
Ill., 174.) 

The rule of the Nebraska cases is that it is for the trial 
court to determine whether the contract sought to be enforced 
against a married woman was made with reference to, and 
upon the faith and credit of, her separate estate. (Davis 
v. First Nat. Bank of Cheyenne, 3 Neb., 246; Hale v. 
Christy, 8 Neb., 264; Gillespie v. Smith, 20 Neb., 456.) 


Raa@an, C, 


Alphonso 8. Godfrey sued John R. Megahan and his 
wife, Maggie E. Megahan, in the district court of Lan- 
caster county on a promissory note in words and figures as 
follows: 

“$1,004.92. Lincoun, Nes., December 15, 1890. 

“Six months after date, for value received, I promise to 
pay to the order of A. S. Godfrey one thousand and four 
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and .92 dollars, with interest at the rate of ten per cent per 
annum from maturity until paid. Negotiable and payable 
at the First National Bank, Lincoln, Nebraska. 
“ Joun R. MEGAHAN. 
“Maceole E, MeGaHAN.” 


Mrs. Megahan answered as follows: “ Defendant Maggie 
E. Megahan, for her separate answer to the petition of the 
plaintiff, says that she is, and at the date of the execution 
of the note mentioned in said petition, and for a number 
of years last past, has been, a married woman, the wife of 
the defendant John R. Megahan, and living with him as 
his wife; that the defendant signed the note mentioned im 
the petition at the request of her husband only, and as 
surety for him, but wholly without consideration, there 
then being no existing indebtedness or prior obligation om 
her part to plaintiff or her said husband, and nothing of 
value having at the time of the signing of the same passed 
from said plaintiff or her husband to this defendant. De- 
fendant did not, and did not intend thereby to, bind or 
obligate her separate estate or herself personally for the: 
payment of said note. She received no part of the consid- 
eration for which said note was given; no benefits accrued 
therefrom to her separate estate, property, trade or business, 
and the said note was not made or given for the benefit of, 
and did not concern, her separate estate, property, trade or 
business; and she incurred no personal or other liability by: 
the signing thereof, and was without legal capacity so to 
do.” Godfrey replied, denying the allegations of this 
answer, except the coverture of the respondent. The case 
was tried to the presiding judge alone, who found in favor 
of Mrs. Megahan and dismissed Godfrey’s suit as to her, 
and he brings the case here for review. The error assigned’ 
is that the judgment is contrary to the evidence and law 
applicable to the case. 

There is some conflict in the evidence, but it supports the 
following conclusions: That the note in suit was given im 


Or 
rey 
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payment of a note of $500 and an open account owing at 
the time by Mr. Megahan to Godfrey; that this note and 
account were for lumber and building material purchased 
by Mr. Megahan of Godfrey, no part of which was pur- 
chased for or on behalf of Mrs. Megahan; that she never 
had any dealings whatever with Godfrey; that the only 
property owned by her at the time of suit was the home- 
stead where she resided ; that she owned no separate estate 
or property, and was engaged in no trade or business when 
she signed the note sued on; that she signed it at her hus- 
band’s request; that he did not tell her for what purpose 
he desired her to sign it; that she received nothing for 
signing it; that she expected her husband to take care of 
it; that she executed papers when her husband requested 
her; that she never executed any other note to Godfrey ; 
that she had no conversation with Godfrey about the exe- 
cution of this note, and that she never purchased any ma- 
terials or lumber of Godfrey at any time. In other words, 
that the note in suit was given for a pre-existing debt of 
Mr. Megahan to Godfrey and that Mrs. Megahan signed 
the same as surety for her husband, and that her execution 
of this note was not with reference to, or npon the faith and 
credit of, her separate property, trade, or business; nor did 
she intend by signing this note to bind her separate estate 
for its payment. Under these facts Mrs. Megahan is not 
liable on this note. At common law the contracts of a 
married woman were void, and her disability to contract 
still remains, except in so far as it has been removed by 
our statutes. (Aultman v. Obermeyer, 6 Neb., 260.) 

The statute has removed the common law disabilities of 
a married woman to make contracts only so far as the con- 
tracts made have reference to her separate property, trade, 
or business, or are made upon the faith and credit thereof, 
and with the intent on her part thereby to bind her sep- 
arate property. (Webb v. Hoselton, 4 Neb., 308; Davis v. 
First Nat. Bank of Cheyenne, 5 Neb., 242; Hale v. Christy, 
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8 Neb., 264; Barnum v. Young, 10 Neb., 309; State Sav- 
ings Bank, St. Joseph, Mo., v. Scott, 10 Neb., 83.) This is 
the construction given to our statutes for the last fifteen 
years. It has become a rule affecting the rights and liabili- 
ties of individuals, and if unsatisfactory, appeal should be 
made to the legislature for its modification, and not to the 
courts. Whether a contract of a married woman sued on 
was made with reference to her separate property, trade, or 
business, or upon the faith and credit thereof, and with the 
intention on her part to thereby bind her separate prop- 
erty, is always a question of fact. The judgment of the 
district court is 


AFFIRMED. 


GrorGe S. ARNOLD Vv. STATE OF NEBRASKA. 


Finep JANUARY 4, 1894. No. 4433. 


1. Criminal Law: Pea In BAR: FoRMER JEOPARDY: DEMUR- 
REE: JURY TRIAL. The prosecuting attorney may interpose a 
demurrer to a plea in bar offered under section 449 of the Crim- 
inal Code by a prisoner indicted for a felony, and have the judg- 
ment of the court, whether the facts stated in such plea are suf- 
cient, if true, to prevent the trial of the prisoner for the crime 
for which he stands indicted and arraigned; but where the plea 
in bar is good, then the issues raised by it, and the state’s reply 
thereto, must, and can only, be tried by a jury. 


2. Power to Waive Jury Trial of Issves Raised by a 
Plea in Bar. In such a case it is beyond the power of the 
state’s attorney and prisoner, by agreement, to substitute an- 
other tribunal than the one prescribed by statute for the trial 
of such issues, The law is designed for the protection of the 
state as well as the prisoner, and its mandates cannot be evaded 
by contract, nor can a prisoner charged with a felony waive the 
right to a jury trial of such issues. 


3. . The language, “in the absence of a valid agreement to 
proceed otherwise,’’ found in the second paragraph of the syl- 
labus in State v. Priebnow, 16 Neb., 131, disapproved. 


~I 
or 
(Je) 
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Error to the district court for Scott’s Bluff county. 
Tried below before CHurcu, J. 


George W. Heist and Henry St. Rayner, for plaintiff in 
error: 


When a plea in bar is interposed to a prosecution upon 
indictment, and it states facts which, if true, would con- 
stitute a bar to further prosecution, the truth of the plea 
must be ascertained by a jury. (State vo. Priebnow, 16 
Neb., 131.) 


George H. Hastings, Attorney General, for the state. 


Ragan, C. 


George S. Arnold was tried in the district court of Scott’s 
Bluff county for the crime of murder, found guilty, and 
sentenced to imprisonment in the penitentiary. From this 
judgment he prosecutes error to this court. 

Arnold, at the time of his arraignment, August 26,1889, 
offered to the indictment against him a plea in bar as fol-~ 
lows: “Now comes George 8. Arnold, defendant, in his 
own proper person, into court here, and having heard the 
indictment read in the above entitled cause, says that the 
state of Nebraska ought not further to prosecute said in- 
dictment against him, because at the December, 1888, term 
of the district court of Cheyenne county, Nebraska, held 
at Sidney, in said county, he, the said George S. Arnold, 
was indicted by the grand jury of said county on said 
charge; that he was duly arraizned in said court on said 
indictment and pleaded ‘not guilty’ thereto; that after hav- 
ing pleaded ‘ not guilty,’ and being placed upon his trial, 
was lawfully acquitted by being discharged of the offense 
charged in said indictment.” To this plea the prosecuting 
attorney filed the following reply: “Now comes W. J. 
Richardson, prosecuting attorney of Scott’s Bluff county, 
state of Nebraska, and replying to the plea in bar of said 

52 
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defendant, says that he denies each and every fact stated 
therein.” The record before us sets out: “On the 29th 
day of August, 1889, the said plea in bar was tried to said 
court; and after hearing the evidence and arguments of 
counsel, the court did overrule the same, to which defend- 
ant excepted.” It appears that the court, and not a jury, 
tried the issues of fact made by the plea in bar and reply 
thereto, and this is assigned as error. 

Section 449 of the Criminal Code provides: “The ac- 
cused may then offer a plea in bar to the indictment that 
he has before had judgment of acquittal, or been convicted, 
or been pardoned for the same offense; and to this plea the 
proszcuting attorney may reply that there is no record of 
such acquittal or conviction, or that there has been no 
pardon; and on the trial of such issue to a jury,” etc. The. 
record does not disclose that Arnold demanded a jury to 
try the truth of the facts alleged in his plea in bar, nor 
does it disclose that he waived his right to a jury to try the 
issues joined by such facts. But he did not need to de- . 
mand a jury for that purpose, as the law required the mat- 
ter in issue to be tried, not by a judge, but by a jury; and, 
if the prisoner had waived the jury, and the record so 
showed, he would not be estopped from alleging the fail- 
ure to try this matter to a jury aserror. The statute was 
designed for the protection of the state as well as the pris- 
oner. His consent could not change the law. The rights 
given him by statute he could not waive; and, even by 
agreement with the state’s prosecutor, the tribunal which 
the law provided for the trial of this issue could not be 
set aside and some other tribunal substituted. (State v. 
Lockwood, 43 Wis., 403; State v. Davis, 66 Mo., 684; 
Williams v, State, 12 O. St., 622; State v. Mansfield, 41 
Mo., 470; Allen v. State, 54 Ind., 461; Ward v. People, 
30 Mich., 116.) We have no doubt the prosecuting at- 
torney may interpose a demurrer to a plea in bar offered 
by a prisoner indicted for a felony and have the rul- 
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ing of the court whether the facts stated in the plea, 
if true, are sufficient to prevent a trial of the prisoner 
under the indictment under which he has been ar- 
raigned. (State v. Priebnow, 16 Neb., 131.) But where 
the allegations of the plea in bar, liberally and fairly con- 
strued, substantially state that the prisoner has before, by 
a court having jurisdiction, had judgment of acquittal, or 
in such court been convicted, or has been pardoned for the 
same offense for which he stands charged in the indictment 
to which the plea in bar is offered, then the truth of the 
facts averred in said plea must, and can only, be tried by a 
jury. This is laid down in State v. Priebnow, supra, in 
the second paragraph of the syllabus, in these words: 
“When a plea in bar is interposed to the prosecution upon 
indictment which is clearly insufficient, a demurrer may be 
filed thereto without resorting to the formality of impanel- 
ing a jury to try the issue presented by the plea; but if 
the plea states facts which, if true, would constitute a bar 
to further prosecution, the truth of the plea must, in the 
absence of a valid agreement to proceed otherwise, be as- 
certained by a jury.” But the words, “in the absence of 
a valid agreement to proceed otherwise,” import that a pris- 
oner indicted for felony can, by agreement, waive his right 
to a jury trial of the issues made by the averments of his 
plea in bar, and the state’s reply thereto. We do not think 
he can, and the language quoted above must be overruled. 
The error assigned is sustained, the judgment of the dis- 
trict court reversed, and the cause remanded with instruc- 
tions to set aside the verdict and judgment and grant the 
plaintiff in error a new trial. 


REVERSED AND REMANDED. 
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Lizzie C. SKINNER v. GEORGE B. SKINNER. 
FILED JANUARY 4, 1894. No. 5608. 


1. To sustain an action for use and occupation of real 
estate the relation of landlord and tenant must exist between 
the parties by agreement, either expressed or implied. 


2. One in exclusive possession of the real estate of an- 
other with the latter’s knowledge, in the absence of all evidence 
on the subject, will be presumed in possession by the owner’s 
permission. 


~ 


Landlord and Tenant. The law, in the absence of all evi- 
dence to the contrary, will imply the existence of the relation 
of landlord and tenant between two parties, where one owns 
land, and with his knowledge and permission, such land is used 
and occupied by another. 


4. If the tenant’s use and occupation has been beneficial to 
him, that is sufficient from which to imply a promise on his 
part to pay a reasonable compensation for such use and occupa- 
tion, in the absence of any evidence negativing such promise. 


5. Witnesses: HusBAND AND WIFE. In a suit by a married 
woman against her husband for the use and occupation by him 
of-her real estate the wife is not a competent witness. 


a 


. Pleading Under Code. It is not material by what name, or 
whether by any, an action under the Code is designated. The 
pleader should state the facts, and if they constitute a cause of 
action, the law affords the remedy without reference to the form 
of the action. 


°e 


Error from the district court of Lancaster county. 
Tried below before TrBBeEts, J. 


The opinion contains a statement of the case. 


Charles O. Whedon, for plaintiff in error: 


The married woman’s act of 1871 wholly removed the 
common law disability of a married woman and repealed 
section 331 of the Code so far as it prevents a married 
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woman from testifying in a suit brought by her against her 
husband. (May v. May, 9 Neb., 16; Pope v. Hooper, 6 
Neb., 187; Omaha Horse Railway Co. v. Doolittle, 7 Neb., 
486.) 


G. M. Lambertson and Abbott, Selleck & Lane, contra: 


The petition does not state a cause of action. Such a 
suit cannot be maintained by a wife against her husband. 
(Barber v. Root, 10 Mass., 260; Aultman v. Obermeyer, 
6 Neb., 264; Fowler v. Trebein, 16 O. St., 498; White v. 
Wager, 25 N. Y., 828; Winans v. Peebles, 32 N. Y., 423; 
Lord v. Parker, 3 Allen [Mass.], 127; Smith v. Gorman, 
41 Me., 405; MMclkeen v. Frost, 46 Me., 239; Dwelly v. 
Dwelly, 46 Me., 377; Farrell v. Patterson, 43 IIl., 52; 
Reeves v. Webster, 71 Tll., 307; Aiken v. Davis, 17 Cal., 
119.) 

In order to maintain an action for use and occupation. 
the relation of landlord and tenant must exist. Occupancy 
under some contract, express or implied, must be shown. 
(Thompson v. Bower, 60 Barb. [N. Y.], 463 ; Smith v. Stew- 
art, 6 Johns. [N. Y.], 46; Sylvester v. Ralston, 31 Barb. 
[N. Y¥.], 287; Marquette, H. & O. R. Co. v. Harlow, 37 
Mich., 555; Dalton v. Laudahn, 30 Mich., 349; Hogsett v. 
Ellis, 17 Mich., 351; Long v. Bonner, 11 Ired. [N. Car.], ° 
27; 2 Wood, Landlord & Tenant, sec. 546; Moore v. Har- 
vey, 50 Vt., 297; Brewer v. Craig, 18 N. J. Law, 214; 
Stewart v. Fiteh, 31 N. J. Law, 17; Mitchell v. Pendleton, 
21 O. St., 664; Nance v. Alewander, 47 Ind., 516; Espy 
v. Fenton, 5 Ore., 423.) 

The wife cannot testify in this case against her husband. 
(Sec. 831, Code; Lord v. State, 17 Neb., 526; Karney v. 
Paisley, 13 Ja., 89; Russ v. Steamboat War Eagle, 14 Ia., 
363; Blake v. Graves, 18 Ia., 312; Stephenson v. Cook, 64 
Ta., 265 ; Bartltt v. Bartlett, 15 Neb., 595 ; Shoefier v. State, 
3 Wis., 717; Farrell v. Ledwell, 21 Wis., 184.) 
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Ragan, C. 


Lizzie C. Skinner sued George B. Skinner in the district 
court of Lancaster county, alleging, as her cause of action, 
that she was the owner of certain real estate; that George 
B. Skinner, by her permission and as her tenant, had occu- 
pied and used said real estate for about four years, and 
though often requested, had never paid anything whatever 
for his use and occupancy thereof; that the reasonable 
rental value of said property during the time said George 
B. Skinner had occupied it was $1,200 per year. George 
B. Skinner’s answer, so far as it is material here, admitted 
his use and occupation of the property; averred that the 
property was his, Mrs. Skinner holding the legal title as 
his trustee; that he and Mrs, Skinner were husband and 
wife; that the relation of lessor and lessee had never existed 
between him and Mrs. Skinner; that she had never made 
demand on him for rent; that he had never paid any rent; 
and he further denied that he used and occupied said prem- 
ises by her permission or as her tenant, but averred that 
he occupied them with her knowledge. Mrs. Skinner’s 
reply admitted that she and Mr. Skinner were husband 
and wife, and denied the other allegations of the answer 

‘recited above. Mrs. Skinner proved her title to the prop- 
erty and the rental value, and then offered herself as a wit- 
ness to prove that Mr. Skinner occupied said real estate as 
her tenant; that she had paid $800 taxes on said real estate 
during said time; that Mr. Skinner took possession of and 
erected some buildings on said property by her permission; 
and that she had paid $400 insurance on said buildings. 
Counsel for Mr. Skinner objected to Mrs. Skinner’s testi- 
fying, on the ground that she being the wife of the defend- 
ant could not testify against him. The court sustained the 
objection. Mrs. Skinner excepted. No evidence was of- 
fered by George B. Skinner. The court dismissed Mrs. 
Skinner’s case, and she brings the cause here for review. 
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The first error alleged is the refusal of the court to per- 
mit Mrs. Skinner to testify against her husband. By sec- 
tion 331, title 10, Code of Civil Procedure, it is provided: 
“The husband can in no case be a witness against the wife, 
nor the wife against the husband, except in a criminal pro- 
ceeding for a crime committed by the one against the other ; 
bat they may in all criminal prosecutions be witnesses for 
each other.” If this statute is still the law, it is decisive 
of the question presented. This statute was passed in 
1855, and counsel for Mrs. Skinner argues that it is no 
longer in force. He bases this conclusion on chapter 53, 
Compiled Statutes, 1893, entitled “Married Women,” sec- 
tions 2, 3, and 4 of which act provide: 

“Sec, 2. A married woman, while the marriage relation 
subsists, may bargain, sell, and convey her real and per- 
sonal property, and enter into any contract with reference to 
the same, in the same manner, to the same extent, and with 
like effect as a married man may in relation to his real and 
personal property. 

“Sec. 3. A woman may, while married, sue and be sued, 
in the same manner as if she were unmarried. 

“Sec. 4. Any married woman may carry on trade or 
business, and perform any labor or services on her sole and 
separate account; and the earnings of any married woman 
from her trade, business, labor, or services shall be her sole 
separate property,-and may be used and invested by her in 
her own name.” 

Counsel says: “By this act the legislature removed the 
common law disabilities of a married woman.” But this 
act has no reference to the right of married women to tes- 
tify. It does not define, nor attempt to define, what shall 
be evidence, nor who shall be competent witnesses in any 
case. It does not deal with the subject of either wit- 
nesses or evidence. At common law the contracts of a 
married woman were void, and the object, and the only ob- 
ject, of this statute (chapter 53) was to remove her disa- 
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bility to contract, and permit her to contract with refer- 
ence to her separate property, trade, or business, (Godfrey 
v. Megahan, 38 Neb., 748, and cases there cited; Niland 
v. Kalish, 37 Neb., 47.) In Lawson v. Gibson, 18 Neb., 
137, the rule as to the repeal of statutes by implication is 
thus stated: “A statute will not be considered repealed by 
implication unless the repugnancy between the new provis- 
ion and the former statute is plain and unavoidable.” 

Now there is no repugnancy whatever between section 
331 of the Code of Civil Procedure, defining the cases and 
circumstances in which a husband or wife becomes a com- 
petent witness against the other, and the so-called ‘‘married 
woman’s act,” removing the common law disabilities of a 
married woman to make contracts and sue and besued. At 
common law neither husband nor wife could testify one 
against the other in any case. The rule still remains, ex- 
cept in so far as it has been changed by our statutes. The 
changes made by the statutes now in force permit a hus- 
band or wife to testify one against the other only in pro- 
ceedings for divorce, and in criminal proceedings for a 
crime committed by the one against the other. If the stat- 
utes, as they exist, are unjust and oppressive, appeal should 
be made to the legislature to modify them. The court is 
but a humble interpreter, whose duty it is to give effect to 
the mandates of the sovereign people as found in the laws 
enacted by the legislative department of the state. The 
court did not err in refusing to permit Mrs. Skinner to testify. 

The pleadings and evidence in the case establish that 
Mrs. Skinner owned the real estate described in the peti- 
tion; that George B. Skinner had used and occupied it for 
four years, and that its reasonable and fair rental value for 
that time was $ ; that plaintiff and defendant were 
husband and wife, and that the property used and occupied 
by the defendant was not the homestead of the parties. It 
was not proved that George B. Skinner occupied said prem- 
ises under an express agreement to pay rent; nor that he 
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went into possession by Mrs. Skinner’s express permission ; 
nor that his taking possession of said property was wrong- 
ful; nor was it proved that he had ever paid any rent or 
been requested to pay any. Section 1, chapter 53, Com- 
piled Statutes, 1893, provides: “The property, real and 
personal, which any woman in this state may own at the 
time of her marriage, and the rents, issues, profits or pro- 
ceeds thereof, and any real, personal, or mixed property 
which shall come to her by descent, devise, or the gift of 
any person except her husband, or which she shall acquire 
by purchase or otherwise, shall remain her sole and separate 
property, notwithstanding her marriage, and shall not be 
subject to the disposal of her husbacd.” The design of 
this statute was to protect the wife’s separate property from 
the control and disposition of her husband; to make them, 
so far as her separate estate is concerned, strangers. To 
give effect to this policy requires that in such cases as the 
one at bar the same presumptions should be indulged as in 
an action between strangers; any other course would per- 
mit the husband to gain the usufruct of his wife’s property, 
and undo the policy of the law. A married woman would 
thus be restored to her common law status, With the 
question as to whether this is a wise law we have nothing 
todo. Jt is the law, and that is sufficient for us. The 
evidence further showed that Mrs. Skinner acquired this 
real estate by purchase after her marriage to Mr. Skinner ; 
that the title has remained of record in her name since 
1878, and this raises the presumption that it is her separate 
property. 

Counsel for appellee George B. Skinner say: “The 
statute which says ‘a woman may, while married, sue and 
be sued, in the same manner as if she were unmarried, 
does not authorize a married woman to sue her husband at 
all, because if she were unmarried she could not sue her 
husband, since she would have none to sue.” The answer 
to this proposition is, “that if this woman was unmarried, 
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she could at common law sue this man; being a married 
woman, she could not at common law sue her husband, or 
any one else; but the statute having removed her common 
law disability in that respect, she may now sue any person 
whom she could sue, either at common law or under the 
statute, if she were unmarried. Her legal ability to sue 
and be sued is not limited to matters having reference to 
her separate property, trade, or business, as is her legal 
ability to make contracts.” 

The rights, then, of the parties to this suit are to be de- 
termined as though the parties were strangers, and the 
question is, does the law imply a promise on the part of 
George B. Skinner to pay his wife what the use and oc- 
cupation of her real estate by him was reasonably worth 
during his occupancy and use thereof? The form of action 
in this case seems to be given much prominence by counsel 
for appellee in his brief and in the authorities cited by 
him. It is true that the action is designated as one for use 
and occupation. It is not material by what name, or 
whether by any, an action under the Code is designated. 
The pleader should state the facts, and if they constitute a 
cause of action the law affords the remedy. 

We have examined all the authorities cited by counsel 
for the appellee George B. Skinner to the point that an 
action for use and occupation for land will not lie in this 
case, and of those cited we notice the following: 

In Nance v. Alexander,-49 Ind., 516, Alexander owned 
a house standing on a lot for which he held a lease. This 
house was levied on and sold under an execution and pur- 
chased by Nance, who went into possession and occupied 
the same for some time. The sale under the execution 
having been set aside, Alexander sued Nance for use and 
occupation, and the court said: “The finding and judgment 
cannot be sustained on the evidence. A suit for use and 
-occupation can only be sustained where the relation of 
landlord and tenant exists expressly or by implication.” 
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In Mitchell v. Pendleton, 21 O. St., 664, the facts were: 
Pendleton owned a lot in the city of Cincinnati extending 
from Vine to Walnut street. Mitchell & Co. had a lease 
of a part of this lot and used it for a lumber yard, and 
had verbal permission to use the other part without paying 
rent therefor. In November, 1865, Pendleton notified 
Mitchell that if he continued to use the unleased portion 
of the lot after a certain date, he would be expected to pay 
rent. Thereupon Mitchell notified Pendleton that he did 
not wish to use the unleased portion of the lot any longer, 
and offered to remove the fence which he had put across it ; 
but Pendleton requested him to let the fence remain, as the 
lot, if unfenced, might become a nuisance. Shortly after 
this Mitchell moved all his lumber from that part of the 
lot not embraced in the lease. Such part of the lot, how- 
ever, remained unoccupied and vacant, and Mitchell drove 
his teams across it and threw lumber off his wagons on it, 
and let the lumber lie there, but made no piles of boards 
on the land. After the expiration of the lease for that 
part of the lot occupied for a lumber yard by Mitchell, 
Pendleton sued Mitchell for the use made by him as above 
stated, of the portion of the lot not covered by his lease, 
and the court said: “There was no express contract to pay 
rent for the land not embraced in the lease; and we think 
none can be implied from the facts of the case, but rather 
that such implication is negatived by the conduct of both 
parties.” ; 

In Stewart v. Fitch, 31 N. J. Law, 17, the facts were thus — 
stated by the judge delivering the opinion of the court: 
“The plaintiff is the owner of land in the county of Bur- 
lington, bounding on the Delaware river. The defendants, 
who are lumber merchants, were in the habit of occupying 
the mud flats adjacent to and in front of plaintiff’s lands 
with their rafts and floats of lumber, and the action in this 
case was brought for such use and occupation of the flats;” 
and the court decided: “The action for use and occupation 
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can only be maintained upon a contract, express or im- 
plied. A shore owner cannot maintain an action against a 
party using lands in front of him between high and low 
water mark unless he has reclaimed or improved the land 
so used.” 

In Brewer v. Administrators, 18 N. J. Law, 214, the de- 
cision was: “No action can be maintained for use and oc- 
cupation where the relation of landlord and tenant does not 
exist; and that relation does not exist where the defendant 
enters upon land under a contract of purchase and sale or 
for a deed. If, under such contract, the purchaser enter 
upon Jand and cut and sell the timber thereon, the law 
wil] not raise an implied contract on which he is liable for 
goods and timber sold and delivered.” 

In Smith v. Stewart, 6 Johns. [N. Y.], 46*, I quote the 
opinion of the court in full: “At common Jaw no action 
of assumpsit for rent would lie except upon an express 
promise made at the time of the demise. The present ac- 
tion is given by the statute of 11 George 2d, chapter 19, 
section 14, which we have adopted. But this statute, from 
the terms of it, seems to apply only to the case of a demise 
and where there exists the relation of landlord and tenant 
founded on some agreement creating that relation. * * 
Here the defendant did not enter under such a relation, but 
under a contract for a deed. He therefore entered under 
a color of title which might have been enforced in equity. 
He finally refused to perform the contract and changed 
himself into a trespasser, and the better opinion is, not- 
withstanding the case of Hearn v. Tomlin, Peake’s N. P., 
192, that he never was strictly a tenant and never entitled 
to notice to quit, nor liable to distress or to an action of 
assumpsit for rent. He is liable in another way to be 
turned out as a trespasser, and is responsible in that char- 
acter for the mesue profits.” 

In section 19, Taylor’s Landlord and Tenant, it is said: 
“The relation of landlord and tenant may be created by 
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implication or by express contract. The law will, in gen- 
eral, imply the existence of a tenancy wherever there is an 
ownership of land on the one hand and an occupation by 
permission on the other, for in such cases it will be pre- 
sumed that the occupant intended to pay for the use of the 
premises. It will be implied in many cases where there 
has been no distinct agreement between the parties, or 
where, from various causes, the agreement may have ceased 
to be operative.” In section 655 the same author says: 
“Almost any evidence which shows the relation of land- 
lord and tenant to exist between the parties, will support 
this action (use and occupation). It is not necessary for 
the plaintiff to prove an express contract with the tenant 
when he took possession; or any particular reservation of 
rent; nor that the tenant has once paid rent; foran under- — 
standing to that effect will be implied in all cases where a 
permissive holding is established.” 

In Dwight v. Cutler, 3 Mich., 566, it was held: “Where 
the occupancy of premises by a tenant at will has been 
beneficial to him, that is a sufficient ground to imply a 
promise to pay a reasonable sum as compensation for such 
occupancy, unless there is something in the circumstances 
inconsistent with the notion of such a promise or of an 

obligation to pay.” 

' ‘In Hogsett v. Ellis, 17 Mich., 351, Christiancy, J., speak- 
ing for the court, said: “It is very clear that assumpsit 
for use and occupation cannot be maintained where the re- 
lation of landlord and tenant did not exist during the 
occupancy, or when the holding has been adverse to the 
owner, because, among other reasons, a disputed title can- 
not be tried in an action of assumpsit; but when the rela- 
tion exists and the occupancy has been beneficial to the 
defendant, we think, upon principle and the weight of 
American authority, the law implies a promise to pay a 
reasonable compensation, unless there be an express contract 
or other circumstance inconsistent with the notion of such 
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promise, or with the duty or obligation to pay. * * * 
And we think the mere fact of the occupancy by A of the 
land of B is prima facie evidence that A is the tenant of 
B, which can only be rebutted by showing some fact or 
circumstance tending to rebut this inference. * * * But 
this inference would not tend to establish one kind of ten- 
ancy more than another, but simply the relation of landlord 
‘and tenant. * * * But it has been said that at com- 
mon law a tenant at sufferance was not liable for rent; and 
this must be so beyond question, as to ‘rent,’ strictly so 
called, which always grows out of express contract and is 
fixed and definite in amount. 

“The contract being terminated before the tenancy com- 
mences, there is nothing from which rent as such can arise; 
but the reason generally given for the rule is broad enough 
to cover the reasonable compensation for use and occupa- 
tion, or, rather, it applies to this as well as to rent.” 

In Dalton v. Laudahn, 30 Mich., 349, the real point 
decided in the case was that one could not sue a railroad 
company for rent when he had never consented that the 
railroad company might use his land and had warned it 
that it had no right in the soil and that it went upon the 
land at its peril, the court saying that the action for use 
and occupation of lands was based on the contract relation 
of landlord and tenant and rested upon an express or im- 
plied agreement to pay: rent during the tenancy. 

From the foregoing authorities we deduce the following 
principles : 

1. To sustain an action for use and occupation of real 
estate the relation of landlord and tenant must exist between: 
the parties, based on an agreement, expressed or implied. 

2. One in,the exclusive possession of real estate of an- 
other with the latter’s knowledge, in the absence of all evi- 
dence on the subject, will be presumed in possession by the 
owner’s permission. 

3. That the law, in the absence of all evidence to the 


VoL, 38] JANUARY TERM, 1894. 767 


Welton v. Dickson. 


contrary, will imply the existence of the relation of land- 
lord and tenant between two parties where one owns land, 
and by his permission it is used and occupied by the other. 

4, That if the tenant’s use and occupation has been bene- 
ficial to him, that is sufficient ground from which to imply 
a promise on his part to pay a reasonable compensation for 
such use and occupation, in the absence of any evidence 
negativing such promise. . 

We are therefore of the opinion that Mrs. Skiuner is en- 
titled to recover in this action, from her husband, a fair and 
reasonable compensation for his use and occupation of her 
real estate, and that the decree of the court dismissing her 
petition was error. The judgment of the district court is 
reversed and the cause is remanded for further proceedings. 


REVERSED AND REMANDED. 


ALBERT WELTON, APPELLEE, V. THomas J. Dickson 
ET AL., APPELLANTS, 


FILED JANUARY 4, 1894. No. 5488. 


1. Eminent Domain: Private PRopeRTy FoR PRIVATE USE. 
The constitutional provision, “The property of no person shall 
be taken or damaged for public use without just compensation,” 
prohibits, by implication, the taking of private property for any 
private use whatever without the consent of the owner. 


2. Such constitutional provision forbids private property from 
being compulsorily taken or damaged for any but public use, 
and then only upon just compensation being made, the amount 
of which is to be assessed by a jury. 


3. The want of power in a legislature to transfer to one 
map the property of another without his consent, either 
with or without compensation, does not depend upon constitu- 
tional restriction, but upon the fact that it is not the exercise of 
the power of making laws or rules of civil conduct, which is the 
branch of the sovereign power committed to the legislature. 
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4. Eminent Domain, When the public exigencies demand, the 
exercise of the power of taking private property for the public 
use is solely a question for the legislature, upon whose determi- 
nation the courts cannot sit in judgment. 


5. But what is such a public use as will justify the exercise of 
the power of eminent domain is a question for the courts to de- 
cide. But if the pnblic use be declared by the legislature, the 
courts will hold the use public, unless it manifestly appears from 
the provisions of the act that they can have no tendency to ad- 
vance and promote such public use. Bankhead v. Brown, 25 Ia., 
540, and Coster v. Tide Water Co., 18 N. J. Eq., 54, followed. 


6. Private Roads: ConsTITUTIONAL Law. Sections 47, 48, 49, 
50, 51, and 52 of chapter 78, Compiled Statutes, 1893, authorize 
the taking of private property for private use, the roads therein 
mentioned being essentially private and beyond the public con- 
trol, and said sections are therefore unconstitutional and void. 


7. Equitable Jurisdiction: InsuNncTIon. The absence of a 
plain and adequate remedy at law affords the only test of equity 
jurisdiction; and the application of this principle toa particular 
case must depend altogether upon the character of the case as 
disclosed in the proceedings. It is not enough that there isa 
remedy at law; it must be plain and adequate, or, in other 
words, as practical and efficient to the ends of justice and its 
prompt administration as the remedy in equity. Watson v. 
Sutherland, 72 U. &., 74, followed. 


ApprEAL from the district court of Lancaster county. 
Heard below before Haut, J. 


The opinion contains a statement of the case. 


N. Z. Snell and Beeson & Root, for appellants: 


The county commissioners have exclusive original juris- 
diction in laying out and establishing roads. In this class 
of cases the board acts judicially. It is discretionary with 
it to grant or refuse the relief asked. The only way its 
final orders in such cases can be attacked is by review. 
(State v. Clary, 25 Neb., 403; State v. Palmer, 18 Neb., 
644.) 

There being an adequate remedy at law, chancery will not 
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interfere. (Brown v. Otoe County, 6.Neb., 111; Clark v. 
Dayton, 6 Neb., 193; Ellis v. Karl, 7 Neb., 381.) 

The proper place to raise questions as to the propriety or 
impropriety of establishing the proposed road is before the 
commissioners themselves. The remedy of the party ag- 
grieved by the decision is by a direct proceeding to review 
in the district court. (Poyer v. Village of Des Plaines, 123 
Tll., 111; Wallack v. Society, 67 N. Y., 23; 1 High, In- 
junctions [2d ed.], secs. 29, 88; 2 High, Injunctions [2d 
ed.], secs, 1242, 1244, 1257, 1258; West v. Mayor of New 
York, 10 Paige [N. Y.], 539.) 

The sections of chapter 78, Compiled Statutes, provid- 
ing for the establishment of roads, are not unconstitutional 
as allowing private property to be taken for private use. 
The law is valid. (Sherman v. Buick, 32 Cal., 241; Allen 
v. Stevens, 5 Dutch. [N. J.], 509; In re Hickman, 4 Har- 
ring. [Del.], 580; Harvey v. Thomas, 10 Watts [Pa.], 65; 
Pocopson Road, 16 Pa. St., 15; Killbuek Private Road, 77 
Pa. St., 39; Waddell’s Appeal, 84 Pa. St., 90; Metcalf v. 
Bingham, 3 N. H., 461; Proctor v. Andover, 42 N. H., 
351; Brewer v. Bowman, 9 Ga., 37; Robinson v. Swope, 12 
Bush [Ky.], 21; MeCauley v. Dunlap, 4 B. Mon. [Ky.], 
57; Denham v. County Commissioners of Bristol, 108 Mass., 
202; Jones v. Andover, 6 Pick. [Mass.], 59; Common- 
wealth v. Hubbard, 24 Pick. [Mass.], 98; Ferris v. Bram- 
ble, 5 O. St., 1093 Shaver v. Starrett, 4 O. St., 494; Bank- 
head v. Brown, 25 Ta., 540.) 


Pound & Burr, contra: 


Commissioners acting under color of law and proceeding 
without any legal authority to permanently appropriate the 
land of a private citizen may be enjoined from proceeding 
with such appropriation. (2 High, Injunctions, secs, 1308, 
1309, 1318; Beatty v. Beethe, 23 Neb., 210; Follmer v. 
Nuckolls County, 6 Neb., 204; McArthur v. Kelly, 5 O., 
140; Anderson v. Hamilton County, 12 0. St., 685; Mo- 

53 
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hawk H. R. Co. v. Arteher, 6 Paige [N. Y¥.], 88; Wild». 
Deig, 48 Ind., 455; Witham v. Osburn, 4 Ore., 318; Green 
v. Green, 34 Ill., 320; Green v. Oakes, 17 Ill., 249; Lnms- 
den v. City of Milwaukee, 8 Wis., 239; Waddell’s Appeal, 
84 Pa. St.,90; Coster v. Tide Water Co., 18 N. J. Eq., 55.) 

It is well established that when county commissioners or 
other public officers are proceeding in excess of their pow- 
ers, or in the absence of power or jurisdiction, and their 
acts are likely to result in irreparable injury to property 
owners, an injunction is the appropriate relief. (Armstrong 
v. City of St. Louis, 3 Mo. App., 151; Town of Covington. 
v. Nelson, 35 Ind., 532; Conrad v. Smith, 32 Mich., 429; 
Carter v. City of Chicago, 57 Tll., 283; Dinwiddie v. Presi- 
dent and Trustees of Rushville, 37 Ind., 66; Mayor and City 
Council of Baltimore v. Gull, 31 Md., 375; Lumsden v. City 
of Milwaukee, 8 Wis., 239; Follmer v. Nuckolls County, 6 
Neb., 204; Vanderlip v. City of Grand Rapids, 41 N. W. 
Rep. [Mich.], 677; Board of Commissioners of Benton. 
County v. Templeton, 51 Ind., 266.) 

When there is some legal remedy, but it is clearly inade- 
quate to give the relief to which the plaintiff is entitled, 
he may have an injunction. ( Watson v. Sutherland, 5 Wall. 
[U. S.], 74; Bishop v. Moorman, 98 Ind., 1; Keene », 
Bristol, 26 Pa. St., 46; 3 Pomeroy, Equity, sec. 1399; 
Roy v. Atchison & N. R. Co.,4 Neb., 439; Omaha & N. 
W. R. Co. v. Menk, 4 Neb. 21) 

A constitutional provision that “the property of no per- 
son shall be taken or damaged for public use without just 
compensation” should: be construed as equivalent to a dec- 
laration that private property, without the consent of the 
owner, shall be taken only for public use, and this only 
upon a just compensation. Such a provision prohibits pri- 
vate property from being taken for private use. (Sedgwick, 
Stats. & Const. Law [2d ed.], pp. 447-450; In re Albany 
Street, New York, 11 Wend. [N. Y.], 149; Bloodgood »v. 
Mohawk & H. R. Co., 18 Wend. [N. Y.], 9; Reeves a. 
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Treasurer of Wood County, 8 O. St. 346; MeQuillen v. 
Hatton, 42 O. St., 204; Jenal v. Green Island Draining 
Co., 12 Neb., 166; Forney v. Fremont, E.& M. V. BR. Co., 
23 Neb., 468; Osborn v. Hart, 24 Wis., 90; In re Appli- 
cation of Eureka Basin Warehouse & Mfg. Co., 96 N. Y., 
49; Anderson v. Kerns Draining Co., 14 Ind., 199; Tyler 
v. Beacher, 44 Vt., 648; Consolidated Channel Co. v. Cen- 
tral P. R. Co., 51 Cal., 269; Beekman v. Saratoga S. R. 
Co., 3 Paige Ch. [N. Y.], 73.) 

Statutes authorizing private roads or right of way to be 
Jaid out across the lands of unwilling persons by the exer- 
cise of the right of eminent domain are held, in states 
having a constitutional provision like our own, unconstitu- 
tional and void. (Bankhead v. Brown, 25 Ia., 540; Nes- 
bitt v. Trumbo, 39 Tll., 110; Wild v. Deig, 43 Ind., 455; 
Taylor v. Porter, 4 Hill [N. Y.], 140; In re Albany Street, 
New York, 11 Wend. [N. Y.], 149; Dickey v. Tennison, 
27 Mo., 373; Osborn v. Hart, 24 Wis., 89; Clack v. 
White, 2 Swan [Tenn.], 540; Varner v. Martin, 21 W.Va., 
5384; Roberts v. Williams, 15 Ark., 43; Witham v. Osburn, 
4 Ore., 318; Sadler v. Langham, 34 Ala., 311; Crear v, 
Crossly, 40 Ill., 175; Stewart v. Hartman, 46 Ind., 331; 
Sholl v. German Coal Co., 118 Ill., 427; Ross v. Davis, 
97 Ind., 79; Elliott, Roads & Streets, p. 146; Lewis, 
Eminent Domain, sec. 167.) 

As to what is a public use is a question of law to be de- 
cided by the courts. (Mc Quillen v. Hatton, 42 O. St., 202; 
Tyler v. Beacher, 44 Vt., 648; Inre Application of Eureka 
Basin Warehouse & Mfg. Co., 96 N. Y., 42; City of Sa- 
vannah v. Hancock, 91 Mo., 54; Coster v. Tide Water Co., 
18 N. J. Eq., 55.) 


Raeay, C. 


Chapter 78, Compiled Statutes of 1893, provides: 
“Sec. 47. When the lands of any person shall be sur- 
rounded or enclosed, or be shut out and cut off from a 


772 NEBRASKA REPORTS. [Von. 38 


Welton v. Dickson. 


public highway by the lands of any other person or per- 
sons, who refuse to allow such person a private road to pass 
to or from his or her said land, it shall be the duty of the 
county board, on petition of any person whose land is so 
surrounded or shut out, to appoint three disinterested free- 
holders of the precinct or township, in counties under 
township organization, in which the land lies, as commis- 
sioners to view and mark out a road from land of the peti- 
tioner to the nearest public highway, and assess the dara- 
ages the person will sustain through whose land the road 
will pass. 

“Sec. 48. The person desiring to secure the right of way 
shall give the person or persons through whose lands the 
road will run at least two days’ notice of such intended 
application, by leaving or causing to be left a written notice 
at his usual place of abode; and satisfactory evidence that 
such notice has been given shall be presented to the board 
before commissioners shall be appointed. 

“Sec. 49. The commissioners shall, before entering upon 
the discharge of their duties, take and subscribe an oath 
before some judge or justice of the peace, that they are not 
interested nor of kin to either of the parties interested in 
the proposed road, and that they will faithfully and im- 
partially view and mark out said road to the greatest ease 
and convenience of the parties, and as little as may be to 
the injury of either, and assess the damages which will be 
sustained by the party through whose land it will run. 

Sec. 50. Said commissioners shall make out a report 
of their proceedings, stating particularly the course and 
distance of said road, and the amount of damages assessed, 
which report, together with a certificate of the oath, shall 
be returned to the county commissioners and filed by the 
county clerk. 

“Sec. 51. If the report be approved by the county board, 
and the petitioner shall produce satisfactory evidence that 
he has paid the damages assessed (or tendered payment, if 
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the party refuse to receive it), and all costs attending the 
proceedings, the county board shall grant an order to said 
petitioner to open a road not exceeding fifteen feet in width ; 
and if any person or persons obstruct said road, such person 
or persons shall be liable to all the penalties for obstructing 
a public road ; Provided, however, If such road shall pass 
through any inclosure, and it shall be required by the owner 
thereof, the person applying for such road shall put up and 
keep at each entrance into such inclosure a good and sub- 
stantial swinging gate; Provided further, That either party — 
may appeal from the decision of the county board in like 
manner as prescribed in case of public roads. 

“Sec. 52. Upon the establishment of the right of way, 
as in this chapter provided, the same shall vest and descend 
as an easement in the party and his or her heirs or assigns 
forever.” 

The board of county commissioners of Lancaster county, 
on the petition of Owen Marshall and Aaron C, Loder, ap- 
pointed three commissioners, who viewed and marked out 
a private road through the land of one Albert Welton, and 
made report of their proceedings to said board of county 
commissioners. Thereupon, Welton brought this suit in 
the district court of Lancaster county to enjoin Marshall 
and Loder, and the board of county commissioners, from 
laying out and establishing on his land the private road 
petitioned for. The suit is based on the grounds that the 
statute quoted above is unconstitutional, and that the threat- 
ened action of the defendants, if permitted, will work an 
irreparable injury to Welton, for which he has no adequate 
remedy at law. The appellants demurred to the petition 
on the ground that it did not state a cause of action. The 
court overruled the demurrer and entered a decree perpet- 
ually enjoining the board of county commissioners from es- 
tablishing such private road on the lands of Welton, ‘The 
case comes here on appeal. 

The principal question in the case is the constitutionality 
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of the sections of the statute recited above. If B’s land 
shall be shut off from public highways by the land of A, 
and he shall refuse to allow B a private road across his, A’s 
land, then this statute, against A’s consent, takes a part of 
his land and transfers it to B, to be used as a private road 
by him, his heirs and assigns, forever. Section 21, article 
1, of the constitution of the state provides: “The property 
of no person shall be taken or damaged for public use with- 
out just compensation therefor.” The uniform holding of 
the courts is that such a constitutional provision as this is 
an implied prohibition on the power of the legislature to 
take the private property of A without his consent, even 
when compensation is made, and transfer it to B for his 
private use. 

The supreme court of the state of New Jersey, in Coster 
v. Tide Water Co., 18 N. J. Eq., 54, declares: “This want 
of power in the legislature does not depend upon any con- 
stitutional restriction, but upon the fact that it is not the 
exercise of the power of making laws or rules of civil con- 
duct, which is the branch of the sovereign power committed 
to the legislature. To justify the taking of the citizen’s 
property by the legislature, the use for which it is appro- 
priated must be a public use.” 

Speaking to this subject the eminent*jurist, Cooley, says: 
“The right of eminent domain implies that the purpose 
for which it may be exercised must not be a mere private 
purpose; and it is conceded on all hands that the legisla- 
ture has no power in any case to take the property of one 
individual and pass it over to another without reference to 
some use to which it is to be applied for the public benefit. 
The right of eminent domain does not imply a right in the 
sovereign power to take the property of one citizen and 
transfer it to another, even for a full compensation, where 
the public interest will be in no way promoted by such 
transfer.” (Cooley, Const. Lim. [6th ed.], p. 651.) 

Now, is the use for which this statute authorizes the tak- 
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ing of appellee’s land a public or private one? Is the 
purpose of this law to take A’s property and transfer it to 
B for the use of the public, or for B’s private use? If 
the private road contemplated by this law is for the use of 
the public, the law is good ; if, on*the other hand, the road 
authorized is for the private use and benefit of an indi-. 
vidual, the law is void; and, whether one or the other, is 
a question of law. To make the use public, it need not be 
for the benefit of the whole public or state, or any large 
portion of it. It may be for the inhabitants of a small or 
restricted locality, but the use and benefit must be in com- 
mon, not to a particular individual or estate. (Coster v. 
Tide Water Co., 18 N. J. Eq., 54.) 

Section 4511, Revised Statutes of Ohio, provides: ‘The 
‘trustees of any township may, whenever in their opinion 
the same will be conducive to the public health, conven- 
ience, or welfare, cause to be established, located, and con- 
structed, as hereinafter provided, any ditch within such 
township.” Certain parties petitioned for the construction 
of a ditch across the lands of others under said statute. 
‘On the trial the court was requested to charge the jury as 
follows: “If you find that the petitioners * * * are 
the only persons in any way interested in the location of 
the ditch, and that it would not be conducive to public 
health, convenience, or welfare to locate the ditch in ques- 
tion, then, and in that case, you should return your verdict 
against the proposed ditch.” The court refused to give 
this instruction, and the case was taken to the supreme 
court for review, and that tribunal say: “The facts being 
ascertained, the question whether or not a ditch will con- 
duce to the public health, convenience, or welfare, within 
the meaning of Rev. Stat., sec. 4511, so that it will be of 
public use, is a question of law.” (MeQuillen v. Hatton, 
42 O. St., 202.) 

In Jenal v. Green Island Draining Co., 12 Neb., 168, 
was considered a statute of this state, authorizing the con- 
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struction of levees, dikes, and drains, and the reclamation 
of wet and overflowed lands by incorporated companies. 
The act provided, among other things, that the company 
might appropriate any land, stones, timber, gravel, or other 
materials necessary for the right of way or construction, 
maintenance, or improvement of the proposed work by 
first paying into the county treasury of the county where 
the land is situate, for the use of the owner of the land, 
the amount of damage assessed by the appraisers who were 
appointed therefor. Chief Justice MAXWELL, speaking 
for this court, said: ‘The statute in question authorizes the 
entry upon lands, and construction of drains whenever the 
private interest of the corporation requires it, and without 
reference to the public welfare. Any number of persons, 
not less than three, being the owners of wet and overflowed 
lands, whenever it is for their interest, may locate a ditch 
across the lands of others. * * * This is an infringe- 
ment of the right of private property and is unauthorized 
and void.” 

The general road law of this state, chapter 78, Compiled 
Statutes, 1893, confers on county boards of the several 
counties of the state general supervision over the public 
roads of the state, with power to maintain them; requires a 
petition for a public road to be signed by ten freeholders; 
fixes their width at sixty-six feet; makes the cost of their 
construction and maintenance a public charge; provides 
that when persons traveling with carriages shall meet on 
such roads, each shall turn to the right of the center 
thereof; prohibits all persons addicted to the excessive use 
of intoxicating liquors from being employed as drivers on 
said roads; prohibits the running of horses on such roads; 
the leaving in such roads, unhitched or unguarded, any 
horses or teams; and that the overseer of each road district 
shall annually cause furrows to be plowed on either side of 
all such roads, as fire guards. None of these provisions 
are found in this act in reference to private roads, and none 
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of these provisions apply to private roads. Had the legis- 
lature intended that these private roads should be for the 
public use, then, indeed, the entire private road act would 
be superfluous; but the law we have under consideration 
expressly provides: ‘“ Upon the establishment of the right 
of way, as in this chapter provided, the same shall vest 
and descend as an easement in the party and his or her 
heirs or assigns forever.” (Sec. 52, ch. 78, Comp. Stats.) 
The fact that the legal title is not taken, but an easement 
created, does not render this law less objectionable; for 
what value is one’s legal title if another have the possession 
and use forever? Marshall and Loder would acquire no 
greater estate to the land in question if Welton gave them 
an absolute warranty deed. The public have an easement 
in all public roads, while the legal title remains in the ad- 
joining owner, but by this law no right in or to the pri- 
vate road is conferred on the public. This law is, and 
was intended to be, and act for the transfer of A’s prop- 
erty against his consent, compensation being made to him, 
to B, his heirs and assigns, for their private use and con- 
venience, and is, therefore, in conflict with the implied 
prohibitions of the constitution, and void. 

In Bankhead v. Brown, 25 Ja., 540, the question of the 
constitutionality of a private road law was decided. By 
the statute considered in that case it was provided : 

Section 1. Private roads may be laid out in the same 
manner as county roads, and the general road laws of the 
state as to the establishment of county roads are applicable, 
except that it is not necessary that any person but the ap- 
plicant shall sign the petition. 

Sec. 2. That the board of supervisors may appoint a 
commissioner to report upon the application, and requires a 
bond from the applicant to pay all costs and damages. 

Sec. 3. That no such road shall be ordered to be opened 
until the costs and damages have been paid and the condi- 
tions on which it is established shall have been complied 
with by the applicant. 
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Sec. 4. That on the final hearing the board may receive 
petitions for and against the proposed road, hear testimony, 
and establish the road upon the payment of costs and dam- 
ages, and upon such condition as to fences as to the board 
may seem just to all parties concerned. 

It will be observed that the Iowa Jaw is substantially the 
same as the one under consideration here, with the excep- 
tions that the Nebraska statute contains no provisions al- 
lowing the board of county commissioners to receive pe- 
titions for and against the proposed road; and the Iowa 
statute has no provisions vesting the perpetual easement in 
the private road established in the party petitioning there- 
for. 

Bankhead v. Brown, supra, arose out of an effort of Bank- 
head to have established a private road under the provisions 
of the Iowa law just quoted, across the land of Brown, in 
order to reach Bankhead’s coal mine. The establishment 
of the private road was resisted by Brown on the ground 
that the law authorizing it was unconstitutional, in that it 
proposed the taking of private property for private uses, 
Dillon, C. J., delivering the opinion of the court, said: 
“With respect to the act, * * * we are of opinion 
that roads thereunder established are essentially private, 
that is, are the private property of the applicant therefor, 
because, first, the statute denominates them ‘ private roads,’ 
* * * Tf the roads established thereunder were not in- 
tended to be private and different from ordinary public 
roads, there was no necessity for the act. Second. Such 
road may be established upon the petition of the applicant 
alone, and he must pay the costs and damages occasioned 
- thereby and perform such other conditions as to fences, etc., 
as the board may prescribe. Third. The public are not 
bound to work or keep such roads in repair, and that isa 
very satisfactory test as to whether the road is public or 
private. Fourth. We see no reason, when such a road is 
established, why the person at whose instance this was done 
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might not lock the gates opening into it or fence it up, or 
otherwise debar the public of any right thereto. Could 
not the plaintiffs in this case, after having procured the 
road in question, abandon it at their pleasure? Could they 
not, relinquish it to the defendants without consulting the 
board of supervisors? If this is so, does it not incontest- 
ably establish that it is essentially private? For it must 
be private if it is of such a nature that the plaintiffs can 
at their pleasure use or forbid its use, abandon or refuse to 
abandon it, relinquish or refuse to relinquish it. If the 
act * * * is valid, might not the plaintiffs, having 
procured the road, use it for laying down a tram or horse 
railway and forbid everybody from using the road, and 
even exclude all persons therefrom? Who could prevent 
it? These considerations mark the great difference be- 
tween such a road and a public highway and demonstrate 
the essential private character of the road.” 

In the following cases acts substantially like the Iowa 
act providing for the establishment of private roads, have 
been declared unconstitutional: Nesbitt v. Trumbo, 39 Ill., 
110; Dickey v. Tennison, 27 Mo., 373; Clack v. White, 2 
Swan [Tenn.], 540; Taylor v. Porter, 4 Hill [N. Y.], 140; 
Sadler v. Langham, 34 Ala., 311; Newell v. Smith, 15 
Wis., 111, 

The language quoted above from the learned judge in 
reference to the Iowa law is applicable to the statute under 
investigation. The eminent jurist, commenting on the con- 
stitutional provision of the state of Iowa, “that private 
property shall not be taken for public use without just 
compensation,” continues: “The limitation * * upon 
the right of eminent domain, or the power of the legisla- 
ture to take private property for public use, is found in all, 
or nearly all of the state constitutions. Many of the ques- 
tions growing out of this limitation upon the otherwise 
practically if not theoretically absolute power of the legis- 
lature to take the property of one for the benefit of the 
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many, have been settled by adjudication.” And he de- 
duces from the numerous authorities cited by him in the 
opinion the following propositions: 

“1. The constitutional limitation above quoted prohibits 
by implication the taking of private property for any pri- 
vate use whatever without the consent of the owner. 

“2. It forbids private property from being compulsorily 
taken for any but public use, and then only upon just com- 
pensation being made, the amount of which is to be as- 
sessed by a jury. 

“3. When the public exigencies demand the exercise of 
the power of taking private property for the public use 
is solely a question for the legislature, upon whose determi- 
nation the courts cannot sit in judgment. 

“4, That what is such a public use as will justify the 
exercise of the power of eminent domain, is a question for 
the courts. But ‘if a public use be declared by the legisla- 
ture, the courts will hold the use public, unless it manifestly 
appears by the provisions of the act that they can have no 
tendency to advance and promote such public use.’ ” 

We areentirely satisfied with the reasoning and conclu- 
sions of this opinion and follow it without hesitation. Stat- 
utes similar to the Nebraska law have been held invalid in 
the following cases: Stewart v. Hartman, 46 Ind., 331; 
In re Albany Street, New York, 11 Wend. [N. YJ, 149; 
Osborn v. Hart, 24 Wis., 89; Crear v. Crossly, 40 IIL, 
175; Sholl v. German Coal Ca 118 Ill., 427. 

Counsel for appellants in their brief cite us to many au- 
thorities to sustain the validity of the law assailed as in- 
valid in this case. In some of the cases cited the statutes 
were held good on the ground that the general public had 
a right to use the private roads provided for by the statutes. 
Such was the ground of the decision in Shaver v. Starrett, 
4 O. S&t., 495, and Denham v. County Commissioners, 108 
Mass., 202. 

"In Sherman v. Buick, 32 Cal., 242, the court sustained 
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the constitutionality of a law very similar to our own, but 
did so by holding that although the statute denominated 
the road a ‘ private road,’ it was in fact and in lawa public 
road, under the control of the government, and open to 
every one who might have occasion to use it; and the court 
declared that “‘the phrase, ‘ private road,’ is unknown to . 
the common law; all roads are public.” The opinion, as 
counsel say, is ably reasoned ; but we do not think this court 
can say that all roads are public roads in this state. The 
legislature has said that all public roads shall be sixty-six 
feet wide, and by the law we are considering it is provided 
that private roads shall be fifteen feet wide. Evidently, 
then, the legislature has attempted to recognize two classes 
of roads. If Marshall and Loder had opened the private 
road they sought to across Welton’s farm, and had been in- 
dicted under the criminal statutes for running their horses 
on a public road of the state, and the proof had shown that 
the running of their horses was on a private road estab- 
lished under this private road law, can any one doubt that 
the jury would have been rightly instructed to acquit them ? 

Counsel for appellants also insist that appellee has an 
adequate remedy at law by appeal from the order of the 
board of county commissioners, should it make an order 
establishing the road, and that therefore this case must be 
dismissed. The law being invalid, the case of the appellee 
resolves itself into an appeal, on his part, to a court of equity 
to enjoin the appellants from committing a threatened tres- 
pass. The supreme court of Illinois in Poyer v. Village of 
Des Plaines, 123 Ill., 117, lay down the rule in such case 
thus: “There are, however, two exceptions, clearly recog- 
nized, to the rule that courts of equity will not interfere 
to restrain trespasses, whether commiited under the forms 
of law or otherwise, which are, first, to prevent irreparable 
injury; and, second, to prevent a multiplicity of suits, 
‘* * * Before a court of equity will interfere to prevent 
a trespass upon this ground, ‘the facts and circumstances 
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must be alleged from which it may be seen that irreparable 
mischief will be the result of the act complained of, and 
that the law can afford the party no adequate remedy.’ ” 
In Watson v. Sutherland, 5 Wall., 74, the supreme court of 
the United States say: “The absence of a plain and ade- 
quate remedy at law affords the only test of equity juris- 
diction, and the application of this principle to.a particu- 
lar case must depend altogether upon the character of the 
case as disclosed in the proceedings.” It is not enough 
that there is a remedy at law. It must be plain and ade- 
quate, or, in other words, as practical and efficient to the 
ends of justice and its prompt administration as the remedy 
in equity. The facts averred in the appellee’s petition 
show that the trespass threatened by the appellants, if 
committed, would cause appellee an injury, to the redress 
of which his legal remedy would be adequate. The de-- 
cree of the district court is 


AFFIRMED, 


Mary H. Swartz, APPELLEE, Vv. SAMUEL C, Duncan 
ET AL., APPELLANTS. 


FILED JANUARY 4, 1894. No. 5392, 


1. Review: APPEAL, The supreme court, though trying a case de 

novo on appeal, will not disturb the finding of the district court, 

* unless the finding and decree cannot be reconciled with any 

reasonable construction of the testimony. (Gadsen v. Phelps, 37 
Neb., 590.) 


2. Principal and Agent: RatiricaTion. A principal must re- 
pudiate the acts of his agent within a reasonable time after 
such acts come to his knowledge, or his silence and inaction 
will be deemed a ratification of the agent’s conduct. Accord- 
ingly, where S., in 1881, conveyed his farm and delivered pos- 
session of the same to C, in trust for S.’s use, and C., in Febru- 
ary, 1883, sold and conveyed the farm to D., taking his notes 
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secured by a mortgage on the farm for purchase price, and on 
February 20, 1883, C. sent the notes to S. and advised him of 
the sale and conveyance to D., and S. retained the notes and 
made no objection to the sale, either to C. or D., until October, 
1888, when he brought suit to annul the contract of sale, held, 
that S. had ratified the sale and conveyance through C. to D. 


3. The evidence relied on in this case to sustain the defense that 
the compromise or settlement pleaded herein had been procured 
by unfair means examined, and held, not to establish either fraud, 
duress, or undue influence. 


APPEAL from the district court of Jefferson county, 
Heard below before Broapy, J. 


W. P. Freeman, for appellants. 
Alfred Hazlett, Shelley L. Webb, and John Saxon, contra. 


Ragan, C. 


In the year 1881 Henry R. Swartz and wife conveyed 
eighty acres of land owned by them, and on which they 
resided, in Jefferson county, Nebraska, to Martha J. Car- 
penter, and in 1883 she and her husband, Solon B. Car- 
penter, conveyed this land to Samuel C. Duncan for an 
express consideration of $700. Henry B. Swartz instituted 
this suit in the district court of Jefferson county in October, 
1888, against Martha J. Carpenter, Solon B. Carpenter, 
her husband, Samuel C. Duncan, and Harriet A. Duncan, 
his wife, alleging, in substance, that defendants, in 1881, 
conspired together to obtain said land from plaintiff with- 
out consideration, and to carry out their fraudulent intention, 
informed plaintiff that a complaint had been sworn out for 
him, and that a warrant for his arrest for a criminal offense 
was then inthe hands of the sheriff, and that plaintiff would 
be arrested and imprisoned if he remained in the country, 
and advised him to leave the state; that they greatly 
frightened plaintiff thereby, he being a timid man, and 
caused him to turn over to Martha J. Carpenter and her 
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husband all plaintiff’s personal property, and to deed to 
said Martha J. Carpenter the land mentioned above with- 
out consideration, transported plaintiff to a railroad station 
outside of Jefferson county, and shipped him to the state of 
Illinois, and in a few days thereafter shipped plaintiff’s . 
wife and children to him; that plaintiff and his family 
have since resided in Illinois, and on account of their ex- 
treme poverty have been unable to return to Nebraska; that 
the Carpenters converted to their own use all of plaintiff’s 
personal property; that the conveyance of the land to Dun- 
can by the Carpenters was a part of the fraudulent scheme 
to defraud plaintiff. The prayer of the petition was for a 
decree that Duncan be decreed to reconvey the land to 
plaintiff and for an accounting of rents, Henry R. Swartz 
and his wife, Mary H., were, after this suit was brought, 
divorced, and Henry R.’s interest in the Jand and all his 
other property transferred to his wife, and she was substi- 
tuted as the sole plaintiff in this case. The district court 
found the issues in favor of Mrs. Swartz and entered a de- 
cree canceling the conveyance from Swartz and his wife 
to Mrs. Carpenter, and from Mrs. Carpenter and husband 
to Duncan, and quieted and confirmed the title to said real 
estate in Mrs. Swartz. From this decree Carpenter and 
his wife and Duncan and his wife appeal. 

There are three grounds relied upon by the appellants to 
reverse the decree. 

1. That Duncan was an innocent purchaser of the land 
from Mrs. Carpenter without notice of the fact that Mrs. 
Carpenter held it in trust. Whether Duncan was an inno- 
cent purchaser,—that is, whether he bought this land with- 
out knowledge of the fact that Carpenter held it in trust 
for Swartz,—was a question of fact. The trial court found 
that Duncan purchased the land with knowledge of the fact 
that Carpenter held the land in trust for Swartz. After a 
careful study of the evidence, we are unable to say that 
this finding is wholly unsupported by competent testimony. 


2 
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It would subserve no useful purpose to quote the evidence. 
The testimony does not impress us very strongly with the 
conviction that Duncan was actuated with a fraudulent pur- 
pose in these transactions, but we have only the lifeless rec- 
‘ ord for a guide. We have not heard the living witnesses 
speak, nor observed them nor their conduct while testifying. 
The trial judge had all these opportunities. The conduct 
of Duncan in the premises,—that is, what he did and the 
part he took in sending Swartz out of the country,—was a 
circumstance susceptible of an innocent or guilty interpreta- 
tion, and whether one or the other should have been, and 
doubtless was, determined from the extent of credibility 
given to the statements of the witnesses, who testified to the 
facts intended to establish the intent of the actor. “The su- 
preme court, though trying a case de novo on appeal, will 
not disturb the finding of the district court, unless the find- 
ing and decree cannot be reconciled with any reasonable 
construction of the testimony.” (Gadsen v. Phelps, 37 Neb., 
590.) The first exception of appellants to the decree must 
therefore be overruled. 

2. The second point made by the appellants is that Henry 
R. Swartz, before being divorced from his wife, ratified the 
sale and conveyance made by the Carpenters to Duncan. 
It appears from the record that Carpenter and his wife con- 
veyed this land to Duncan on the 7th of February, 1883, 
the consideration paid by Duncan being $700, and paid as 
follows: A prior mortgage on the premises amounting, 
principal and interest, to some $412, and for the remainder 
of the purchase money Duncan executed to Mrs. Carpenter 
his note of $300, secured by a mortgage on the real estate, 
On February 20, 1883, Carpenter wrote a letter to Swartz 
advising him of the sale and conveyance of this land to 
Duncan; advised him of the price for which he had sold it 
to Duncan, and how the consideration was paid, and in- 
closed the purchase-money notes, unindorsed, to Swartz, and 
these notes were retained by Swartz. The mortgage secur- 

54 
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ing these notes was never assigned or delivered to Swartz. 
In September, 1883, Duncan paid these notes to the Car- 
penters, and Mrs. Carpenter thereupon released the mort- 
gage. There is no evidence that Swartz did or said any- 
thing towards repudiating this sale and conveyance until ~ 
he brought this suit in 1888, at which time he brought the 
notes into court. After his receipt of the notes he sent 
them, in 1883 or 1884, to Messrs. Norval Bros., attorneys. 
at law, Seward, Nebraska, for collection; and this firm sent 
them some time afterwards to one Claussen, a banker, at 
Alexandria, Nebraska, for collection. The letter, with 
the notes, came into the hands of one Gowdy, then an at- 
torney at law at Alexandria. He kept them for some time, 
and finally, on the 15th of January, 1887, Messrs. Norval 
Bros., having regained possession of the notes, returned 
them to Swartz. During all this time Swartz made no effort 
to repudiate this sale and conveyance ; he was personally 
acquainted with Duncan; had been Duncan’s neighbor; 
knew that Duncan had bought the land of Carpenter; yet 
he did not, as a prudent man would have done had he been 
dissatisfied with the sale, return these notes to Carpenter 
and notify Duncan that he disapproved of the sale and con- 
veyance of the land tohim. All these years Duncan re- 
mained in possession, paying taxes, and making improve- 
ments on the land. Do these facts establish a ratification 
by Swartz of the saleand conveyance of this land by Car- 
penter to Duncan? We think they do. Swartz knew the 
land had been sold by bis trustee or agent, Carpenter; knew 
to whom sold; knew the price paid, and had in his posses- 
sion the evidences of it. Under these circumstances, if he 
was dissatisfied, it was his duty to speak, at least, if not to 
act, within a reasonable time. He remained silent; he re- 
mained inactive, so far as repudiating the acts of Carpen- 
ter; indeed, his only acts were directed to a confirmation 
of what Carpenter had done. Whether Duncan was an 
innocent purchaser,—that is, whether he purchased this land 
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from Carpenter knowing that he held it in trust for Swartz, 
—has nothing to do with the point under consideration. 
Duncan may have purchased with notice of Swartz’s riglits, 
—and the finding of the trial court compels us to assume 
that he did—but Swartz, knowing this, could not remain 
silent all these years, until Duncan had changed his status, 
and then repudiate the sale. The second exception of ap- 
pellants to the decree is sustained. 

3. The third exception of the appellants to the decree is 
that Mrs. Swartz, after her divorce, settled and compro- 
mised the dispute in this case. The record shows that after 
Norval Bros. had returned the notes to Swartz they were 
put into the hands of one Gowdy, an attorney at Fairbury, 
Nebraska, and he instituted this suit in the name, as has 
before been stated, of Henry R. Swartz. While the action 
was pending in April, 1890, and after Swartz and wife had 
been divorced, Duncan and Gowdy effected a settlement of 
the matters in controversy in this suit, the terms of which 
were Swartz and wife were to quitclaim the land to Duncan 
in consideration of his paying $800 and the costs of suit. 
A deed was accordingly made out and sent to the Swartzes 
in Illinois, with a statement of the terms and purposes of 
settlement. Mr. Swartz executed this deed, but Mrs. 
Swartz declined to execute the deed and make the settle- 
ment, and at once came to Fairbury. Here, in the office 
and presence of her attorney, after an interview with Dun- 
can, and a consultation with some of her friends, who, she 
says, advised her to compromise the case, she, on April 28, 
1890, executed the deed already signed by Mr. Swartz. 
Duncan thereupon paid over the $300 and paid the costs 
of suit and received his quitclaim deed. Of the money 
paid for this settlement, Mrs, Swartz received only about 
$112 from her attorney. After this had been done, about 
May 20, 1890, Mrs. Swartz filed a petition of intervention 
in this case, and some time afterwards the court set aside 
the dismissal of the case that had been entered in pursu- 


788 NEBRASKA REPORTS. [ Vou. 38 


Swartz v. Duncan, 


ance of the settlement and allowed Mrs. Swartz to prose- 
cute the action as plaintiff. From anything we have been 
able to find in the record this compromise or settlement 
made between Mrs. Swartz and Duncan was fairly made. 
Mrs. Swartz knew in Illinois of the terms of the proposed 
settlement and was dissatisfied with it. She comes to Ne- 
braska. She knows at this time all that Carpenter and 
Duncan had both done. The suit to annul their action is 
pending. She meets Duncan and charges him, she says, 
with having purchased the land from Carpenter, knowing 
it was her husband’s, She at first declines to accept the 
terms of settlement; leaves her attorney’s office, remarking 
that she will, on her return, decide what she will do. She 
consults her friends. They advise her, she says, to make’ 
the settlement. She returns, signs the deed and accepts the 
money paid in settlement. The record does not show any 
fraud or deception practiced on her to procure this settle- 
ment. She was laboring under no mistake as to the facts. 
She was not old, infirm, weak-minded, or ignorant. Her 
evidence to parry this defense is that she was intimidated 
by her attorney, Gowdy, into agreeing to this settlement ; 
that he betrayed her; that he was in a conspiracy with Dun- 
can; that Gowdy threatened that if she did not execute 
the deed and carry out the terms of the proposed settlement, 
he had authority, as her attorney, to do so for her, and 
bind her, and would do so, and then she would get noth- 
ing; that, believing Gowdy had such authority, and that 
he would do as he threatened, she signed the deed, made 
the settlement, and accepted the money. There is no evi- 
dence in titis record sustaining her theory that Duncan and 
Gowdy conspired together, nor does the evidence sustain 
her contention that Gowdy betrayed her. Assuming the 
other evidence of hers to be true, it does not establish that 
this settlement or compromise was brought about by duress 
or undue influence. The third exception of the appellants 
must therefore be sustained. 
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The evidence in this record establishes beyond all con- 
troversy that Martha J. Carpenter did not buy or own this 
land, but held the same in trust for Swartz, and had his 
authority to sell and convey it to Duncan. as stated above; 
and the evidence also conclusively shows that about Octo- 
ber 1, 1883, Duncan paid to the Carpenters $300 for the 
balance of the purchase price of said land. This money 
belonged to Swartz. The Carpenters, however, converted 
it to their own use and have never paid it, or any part of it, 
over. They cannot be allowed to retain this money. It 
is true that they did not receive in cash quite the full 
amount of $300 and accrued interest of $16, as some $80 
were deducted by Duncan for the purpose of clearing up a 
cloud on the title; but the rents and profits of the land for 
the length of time it was held and used by the Carpenters 
were of as great value as the deduction made by Duncan, | 
and, under the evidence, the Carpenters must be held to ac- 
count for the full $300, with seven per cent interest thereon 
from October 1, 1883. 

The decree appealed from is reversed and the cause re- 
manded with instructions to the district court to dismiss the 
case as to Samuel C. Duncan and Harriet A. Duncan, his 
wife, and to enter a personal judgment in this case in favor 
of Mary H. Swartz against Martha J. Carpenter and her 
husband for $300, with interest thereon at the rate of seven 
per cent per annum from October 1, 1883, and to award 
immediate execution therefor, and tax the entire cost of 
this proceeding to the said Martha J. Carpenter and Solon 
B. Carpenter, her husband. 


JUDGMENT ACCORDINGLY. 
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JENNIE T, Voueut v. J. H. FoxwortuHy, aPPELLANT, 
AND H. B. StRavT, APPELLEE, ET AL. 


FILED JANUARY 4, 1894. No. 5275, 


1. Judicial Sales: APPRAISEMENT: MoTION To VACATE. Ap- 
praisers of property for sale under execution act judicially, and 
on motion to vacate such sale, the value fixed by them on the 
property appraised can only be assailed for fraud. Objection 
that the appraised value of the property is too high or too low 
should be made and filed in the case with a motion to vacate the 
appraisement before a sale occurs thereunder. 


2. To justify the setting aside of a sale on the ground that 
the property was appraised too low, the actual value of the prop- 
erty must so greatly exceed its appraised value as of itself to 
raise a presumption of fraud in the making of the appraisement. 


APPEAL from the district court of Lancaster county. 
Heard below before T1BBETs, J. 


Adams & Scott, for appellant, cited: Demaray v. Litile, 
19 Mich., 244; Capital Bank of Topeka v. Huntoon, 35 
Kan., 577; Morris v. Robey, 73 Ill., 462; Sinnett v. Oralle, 
4 W. Va., 600; Gould v. Gager, 18 Abb. Pr. [N. Y.], 32; 
Griffith v. Hadley, 10 Bosw. [N. Y.], 587; King v. Morris, 
2 Abb. Pr. [N. Y.], 296; Seller v. Lingerman, 24 Ind., 
264; Davis v. McGee, 28 Fed. Rep., 867; Carden v. Lane, 
28. W. Rep. [Ark.], 709; Bean v. Hoffendorfer, 25. W. 
Rep. [Ky.], 556; In re Palmer, 13 Fed. Rep., 870. 


B. F. Johnson, contra, cited: Neligh v. Keene, 16 Neb., 
407; Crowell v. Johnson, 2 Neb., 146; Day v. Thompson, 
11 Neb., 123; Wilcox v. Raben, 24 Neb., 368. 


Ragay, C. 


On the 9th day of October, 1890, the district court of 
Lancaster county, sitting in equity, rendered a decree of 
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foreclosure of a mortgage against lots 5 and 6, in block 
230, in the city of Lincoln. The amount of the decree 
was $1,200, and was to draw interest at the rate of ten per 
cent per annum from the date of its rendition. It was in 
favor of Jennie T. Vought and against Jefferson H. Fox- 
worthy e¢ al. September 28, 1891, an order of sale was 
issued, and on November 17, 1891, the land was sold at 
public auction by the sheriff to one H. B. Straut for $350. 
The land was appraised at $500. November 25, 1891, a 
motion to confirm the sale was filed by the purchaser and 
the complainant in the decree; and the court made an order 
requiring the defendants to the foreclosure proceedings to 
show cause on Monday, November, 30, 1891, why the sale 
should not be confirmed. On Tuesday, December 1, 1891, 
no objections to the confirmation of such sale having been 
made, the court duly confirmed it, ordered the sheriff to 
execute a deed to the purchaser of the property, and ren- 
dered a deficiency judgment against Jefferson H. Foxworthy 
and Alice Foxworthy for $1,042.07, to draw interest at the 
rate of ten per cent per annum. December 2, 1891, Jef- 
ferson H. Foxworthy filed a motion to set aside the con- 
firmation of said sale and said deficiency judgment on the 
grounds (1) that the confirmation and deficiency judgment 
were procured by the fraudulent practices of counsel for 
Mrs. Vought; (2) that the property was not appraised at 
anything near its actual value. The court overruled this 
motion and Mr. Foxworthy brings the case here. 

In support of the first ground of his motion Foxworthy 
filed the affidavit of himself and one Wade, stating that 
prior and subsequent to the sale he had an agreement with 
Mrs. Vought and her counsel that Foxworthy should pay a 
certain sum of money in compromise of the decree. If 
Foxworthy did not make this payment prior to the close 
of the term of court then sitting, Vought’s counsel should 
file his motion to confirm in time to procure a confirmation 
during the term then in session ; that on Saturday, No- 
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vember 28, 1891, Foxworthy sent by Wade a note to 
Vought’s counsel. The note is as follows: “Dear Sir: 
What have you done as yet, if anything, about the con- 
firmation of the sale in the Vought case? I am going out 
to my farm tomorrow and will not be in until Tuesday 
noon, Answer.” That the counsel to whom this was ad- 
dressed “told me (Wade) to tell Mr. Foxworthy that he 
had done nothing as yet except file a motion for confirma- 
tion, but that he would go up to the court house Monday 
and look after it;” that counsel for Vought had promised 
Foxworthy to keep him posted on what he (Vought’s 
counsel) was doing and going to do in the case; that he re- 
lied on counsel’s promise and understood from the message 
sent by Wade that counsel would take his order to show 
cause on Monday, if he (Foxworthy) did not make the 
compromise payment agreed on; that he was absent from 
the city when the sale was confirmed. 

To support the second ground of his motion, that the 
property was appraised very much below its value, his af- 
fidavit fixed the value of the property as high as $3,000 in 
trade; but no facts are offered showing, or tending to show, 
that the appraisers acted in bad faith, or that there was any 
fraud or deceit practiced by any one in regard to the ap- 
praisement. 

The affidavits filed in opposition to this motion show that 
Mrs. Vought and her counsel, about the time the order of 
sale was issued, agreed with Foxworthy to take a certain 
sum in compromise of the decree if the same was paid be- 
fore the sale of the Jand under the decree; that Foxworthy 
made no payment before the sale and did not appear 
thereat; that after the sale Foxworthy informed Vought’s 
counsel that he (Foxworthy) was about to procure a loan of 
$500 on the property from Zeigler & Ward’ for the pur- 
pose of making the compromise settlement; that Vought’s 
counsel immediately called-on Zeigler & Ward in regard to 
this and was by them informed that they would not make 
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a loan on this property ; that counsel for Vought sent word 
on Saturday, November 28, to Foxworthy by Wade that 
the motion to confirm the sale was on file and would be 
called up on Monday, December 1, 1891, and that Mr. 
Foxworthy had better be present. The record does not 
disclose any offer or tender by Mr. Foxworthy to pay the 
amount agreed on in compromise at any time. We cannot 
say the court erred in overruling this motion. More than 
a year elapsed between the date of the decree and the sale. 
The entire proceedings were regular. Foxworthy knew on 
Saturday afternoon there was a motion on file to confirm 
the sale, and Wade told him that Vought’s counsel said he 
would go to the court house Monday and see about it. | 
Mr. Foxworthy ought not to have been misled by: this. 
It was not intended to lull him into a feeling of security. 
The confirmation of this sale was not procured through 
sharp practice or unprofessional or discourteous conduct on 
the part of Vought’s counsel. The record does not dis- 
close when the term of court closed, but the sale was con- 
firmed on the fifty-seventh day of the term; and no show- 
ing was made on the hearing of the motion to set the sale 
aside, that Mr. Foxworthy was then ready to carry out 
the compromise. 

Appraisers of property about to be sold under execution 
act judicially, and the value fixed by them on property ap- 
praised can only be assailed for fraud. Inadequacy of the 
appraised value alone is not sufficient cause for setting aside 
a sale in the absence of fraud. To justify the vacation of 
afale on the ground that the appraisement was too low, 
the actual value of the property must so greatly exceed its 
appraised value as to raise a presumption of fraud. All 
the affidavits filed in this case on the question of the value 
of the property were immaterial. There was no averment 
in the motion to set the sale aside of any fraudulent con- 
duct on the part of the appraisers in making this appraise- 
ment; nor averment of auy fraud or unfair means resorted 
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to by the appraisers at the sale, or other party to the suit, 
conducing to the making of this appraisement. No facts 
were stated in the affidavits showing any fraudulent con- 
duct on the part of any one in the making of the appraise- 
ment, nor can any such inference be drawn from the facts 
stated. The appraisement is assailed for error of judgment 
upon the part of the appraisers, and this furnishes no 
ground for setting the sale aside. (Harris v. Gunnell, 9 
8. W. Rep. [Ky.], 376.) It remains to be said that the 
value of the property, as shown by the affidavits filed in 
support of the motion to set the sale aside, does not so 
greatly exceed its appraised value as to raise a presumption 

of fraud. Parties desiring to make objections to the 
value fixed on property appraised for sale under execution, 
whether on the ground that such valuation is too high or 
too low, should make and file such objections in the court 
where the case is pending, together with a motion to set 
aside such appraisement before the sale occurs. The party 
seeking the sale of the appraised property would thus have | 
notice of the objections to its appraised value, and he could 
either proceed to sale and take his chances of the appraise-~ 
ment being finally set aside, or could stay the sale until 
such time as the court should decide the question as to the 
correctness of the appraisal made. The judgment of the 
district court is right and is 


AFFIRMED. 


CHarutes W. Lyman v. Ciry oF LINCOLN ET AL. 
FILED JANUARY 4, 1894. No. 5230, 
i. Building Contracts with City: Construction: BuILD- 


ERs’ Bonps. L. & S. contracted with the city of Lincoln to 
furnish the material and labor to erect for said city two engine 
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houses.. They gave a bond to the city to faithfully perform all 
the terms of the contract, which provided: ‘‘The contractors 
shall file with the board of public works receipts of claims from 
all parties furnishing them with material and labor in the con- 
struction of such engine houses.’ One L. sued the contractors 
and their sureties for lumber used in the construction of the 
buildings. The sureties demurred to the petition on the ground 
that it did not state a cause of action against them. Held, (1) That 
the clause quoted above from the contract was a promise on the 
part of L. & S. to pay for all Jabor and material furnished them 
in constructing said engine houses; (2) that the statement of L. 
in his petition, that L. & S. owed him for lumber furnished to 
and used by them in said buildings, was a sufficient averment 
of a breach of said hond; (3) that the awarding of the contract 
by the city to L. & S. was a snfficient consideration to support 
their promise to pay for the labor and material furnished them 
iu the performance of said contract; (4) that the promise they 
made to the city of Lincoln was for the benefit of all persons 
who furnished labor and material used insaid contract, and such 
persons could sue on said bond; (5) that the existence of an ex- 
press statute or ordinance of the city of Lincoln was not neces- 
sary to the authority of the city to require of L. & S. a bond to 
pay their material-men and laborers; (6) that the demarrer 
should be overruled. 


: Part PERFORMANCE: ACTION ON Bonp: DAMAGES. A 
contractor wbo furnishes labor and material to a city under a 
contract which reserves to the city the right of cancellation is 
entitled, after a termination of such contract by the city, to re- 
cover from it the actual benefits the city has received from the 
contractor’s partial performance, and this is found by ascertain- 
ing the reasonable worth to the city of such partial performance 
appropriated or received by the city at the time of such receipt 
or appropriation, and deducting therefrom all payments made to 
the contractor and all actual damages the city has sustained by 
his defaults. 


Error from the district court of Lancaster county. 
Tried below before Freon, J. 


The facts are stated in the opinion. 


Leese & Stewart, for plaintiff in error: 


The petition states a cause of action against McMurtry 
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and McBride. (Sample v. Hale, 34 Neb., 220; Sepp v. Me- 
Cann, 50 N. W. Rep. [Minn.], 246.) 

The evidence shows a strict compliance with the contract 
on the part of Layne & Sweet, except when the city waived 
performance. The finding of the court that the city right- 
fully terminated the contract is contrary to law. (Mercer v. 
Harris, 4 Neb., 82; Fitzgerald v, Allen, 128 Mass., 232; 
Adams v. Hill, 16 Me., 215; Boettler v. Tendick, 11 S. W. 
Rep. [Tex.], 499; Linch v. Paris Iwmber & Grain Ele- 
vator Co., 15S. W. Rep. [Tex.], 213 ; Barr v. Van Duyn, 45 
Ia., 228; Lawson v. Hogan, 938 N. Y., 39; Snow v. In- 
habitants of Ware, 13 Met. [Mass.], 50 ; Henderson Bridge 
Co, v. O Connor, 11 S. W. Rep. [Ky.], 18, 957; Elizabeth- 
town & P. R. Co. v. Geoghegan, 9 Bush [Ky.], 56; Foster 
v. Woodward, 6 N. E. Rep. [Mass. ], 853 ; South Fork Canal 
Co. v. Gordon, 6 Wall. [U.S.], 561; Grand Rapids & B. 
C. BR. Co. v. Van Dusen, 29 Mich., 481; Smith v. Cedar 
Rapids & M. R. R. Co., 43 Ta., 239; Taylor v. Renn, 79 
Il]., 181.) 

The contract was wrongfully annulled by thecity. The 
plaintiff, as assignee of the contractors, is entitled to recover 
the full value of the work done, for extras and for damages 
for not being permitted to complete. (Sanger v. Chicago, 65 
Ill., 506; Guerdon v. Corbett, 87 Ill., 272; 2 Sutherland, 
Damages, 519, 520.) Assuming the city rightfully putan 
end to the contract, the finding of the court was wrong. 
(Graves v. White, 87 N. Y., 463; Martin v. Boyce, 49 
Mich., 122; 2 Jones, Liens, sec. 1513.) 


John P. Maule, for defendants in error McMurtry and , 
McBride, cited : Brennan v. Clark, 29 Neb., 385. 


N. C. Abbott, City Attorney, and Abbott, Selleck & Lane, 
for defendant in error City of Lincoln: 


Where a contract is silent as to the time of performance, 
the law implies that it was to be performed within a rea- 
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sonable time. The contract was properly annulled. (7'd- 
jengren Furniture & Lumber Co. v. Mead, 44 N. W. Rep. 
[Minn. ], 306 ; Driver v. Ford, 90 Ill., 595; Stone v. Har- 
mon, 19 N. W. Rep. [Minn.], 88; Hart v. Barnes, 24 
Neb., 782.) 


Raa@ay, C. 

Charles W. Lyman brought suit in the district court of . 
Lancaster county against the city of Lincoln, Layne & Sweet, 
copartners, Joseph C. McBride, and J. H. McMurtry, and 
in his petition alleged: That on June 5, 1889, the city of 
Lincoln entered into a contract with Layne & Sweet, by 
the terms of which they agreed to furnish material and 
labor and construct for said city two buildings for the use 
of its fire department. -The buildings were to be accord- 
ing to certain plans and specifications, made part of the 
contract ; to be completed, one July 15 and the other Au- 
gust 1, 1889; the city was to pay for them $5,968; pay- 
ments to be made on monthly estimates of completed work 
furnished by the city’s engineer; such payments to be eighty 
per cent of the estimate, and the remainder of the contract 
price to be paid when the buildings were completed and 
accepted by the city; that it was also provided in said con- 
tract as follows: ‘‘ The contractors shall file with the board 
of public works receipts of claims from all parties furnish- 
ing materials and labor in the construction of such engine 
houses before the final estimate is paid and the work accepted 
from the hands of the contractors.” That on the date of 
the execution of said contract said Layne & Sweet, as prin- 
cipals, and McBride and McMurtry, as sureties, in consid- 
eration of said contract between said city and said Layne 
& Sweet, made and delivered to said city a bond in words 
and figures as follows’: “That the above mentioned John 
Layne and Charles A. Sweet shall well and truly execute 
all and singular the foregoing stipulations by them to be 
executed, or on default thereof we, jointly and severally, 
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bind ourselves * * to pay the city of Lincoln all dam- 
ages which may result from such default,” etc. That the 
plaintiff furnished Layne & Sweet lumber and material 
used by them in the construction of said buildings for said 
city of the value of $2,155.58, $500 of which had been paid, 
leaving a balance due him on said account of $1,655.58 ; 
that Layne & Sweet entered upon the construction of said 
buildings, the city afterwards waiving their completion at 
the time fixed therefor in said contract, and were prosecut- 
ing their construction with reasonable diligence and in all 
respects according to the contract, when the city of Lincoln, 
on September 6, 1889, wrongfully refused to permit Layne 
& Sweet to further prosecute the work, canceled said contract, 
took possession of the unfinished buildings, completed them, 
and appropriated to its (the city’s)-use the labor and mate- 
rials performed and furnished by Layne & Sweet in the par- 
tial construction of said buildings, which labor and materials 
were of the value of $4,000; that the city had previously 
paid Layne & Sweet on said contract $2,400, and no more ; 
that plaintiff was the owner by assignment from Layne & 
Sweet of their cause of action against the city of Lincoln 
arising out of this contract. Layne & Sweet made no ap- 
pearance. McBride and McMurtry submitted to the peti- 
tion a demurrer, on the grounds that the petition did not state 
facts sufficient to constitute a cause of action against them. 
The answer of the city, outside of the admission of the exe- 
cution of the contract and boud, and the cancellation by 
the city of the contract, consisted of a general denial and 
an affirmative averment that the city had expended a larger 
sum in the building of said buildings, according to Layne 
& Sweet’s contract, than they were to receive for their con- 
struction, and that Layne & Sweet were indebted to the 
city. The court sustained the demurrer of McBride and 
McMurtry and dismissed Lyman’s suit as tothem. Judg- 
ment was rendered by default against Layne & Sweet in 
fayor of Lyman, and on the final hearing the court, sitting 
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without a jury, found the issues for and rendered a judg- 
ment in favor of the city of Lincoln, and Lyman brings 
the case here on error. 

There are three points which we notice: 

1. Did the court err in sustaining the demurrer of Mc- 
Bride and McMurtry? It is to be observed that there are 
in this petition three causes of action, though not separately 
stated: (a) Lyman sues Layne & Sweet on an account for 
lumber sold and delivered to them; (6) Lyman sues Layne 
& Sweet, as principals, and McBride and McMurtry, as 
sureties, on the bond they gave to the city of Lincoln for 
the faithful performance by Layne & Sweet of their con- 
tract with the city ; and (c) Lyman, as assignee of Layne 
& Sweet, sues the city for the reasonable worth of the labor 
performed and material furnished and used by them in the 
partial construction of the buildings they undertook to. 
build for the city under the contract, and which contract, it 
is alleged, the city wrongfully canceled. The clause, “The 
contractors shall file with the board of public works re- 
ceipts of claims from all parties furnishing them with ma- 
terial and labor in the construction of such engine houses,” 
found in the contract between the city and Layne & Sweet, 
liberally and fairly construed, means that Layne & Sweet 
promised the city that they would make payment to those 
who furnished them material or labor on said buildings; 
and the sureties in their bond guarantied that Layne & 
Sweet would perform this promise. The averment of Ly- 
man in his petition, that Layne & Sweet still owed him a 
balance of $1,655.58 for lumber which he had furnished 
them to use in said buildings, under their contract with the 
city, was 2 sufficient allegation of a breach by Layne & 
Sweet of their contract and bond. Counsel for the sureties 
contend that the waiver by the city of the time for thecom- 
pletion of said buildings by Layne & Sweet released the 
sureties, That might be correct were this a suit by the 
city against the sureties for a failure on the part of Layne 
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& Sweet to complete their work in the time fixed by the 
contract; but this waiver cannot be urged here against Ly- 
man. A second contention of counsel for the sureties is: 
“The sum total of obligation of the sureties here is to pay 
the city of Lincoln the damages it may sustain by reason 
of Layne & Sweet’s not filing receipts,” ete. If this con- 
tention is correct, the clause referred to in the contract. is 
meaningless. ‘Thecity of Lincoln could suffer no damages 
by the failure of Layne & Sweet to pay for the labor or 
material used in the construction of these buildings; and 
no lien for such labor or materials could be asserted against 
such buildings. (Ripley v. Gage County, 3 Neb., 397.) But, 
the nature of the contract and bond considered, counsel’s 
contention is too narrow a construction. Obviously, the 
city of Lincoln intended by this bond to protect from de- 
faults of its contractors all those who might labor on or 
furnish material for its buildings. The petition assailed 
sets out no statute or ordinance authorizing the city of 
Lincoln to do this, but we do not deem such a statute or 
ordinance indispensable. The awarding of the contract to 
Layne & Sweet was a sufficient consideration to them and 
their sureties to support their promise to pay for this labor 
and material. The promise they made to the city of Lin- 
coln was for the benefit of all who labored on these build- 
ings and all who furnished material that was used in their 
construction; and since Lyman had furnished material’ to 
these contractors which was used in these buildings for the 
city, the bond inured to his benefit and he can maintain a 
suit thereon. (Shamp v. Meyer, 20 Neb., 223; Cooper v. 
Foss, 15 Neb., 515; Stewart v. Snelling, 15 Neb., 502; 
Sample v. Hale, 34 Neb., 220.) The court erred in sus- 
taining the demurrer. : 

2. The second point made by counsel for Lyman is that 
the court erred in finding as a conclusion of fact that the 
city of Lincoln rightfully terminated its contract with Layne 
& Sweet. On July 30, 1889, the city engineer gave Layne 
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& Sweet an estimate for $2,200. This estimate was ap- 
proved by the board of public works and city council, and 
eighty per cent thereof paid. One of the buildings, known 
as the “F Street Building,” was not finished at this time 
though by the contract it was to be completed July 15. 
When August 1st arrived, the other building was not fin- 
ished as it should have been by the terms of the contract. 
The city did not at either of said dates exercise its right to 
terminate the contract by reason of such defaults on the 
part of Layne & Sweet; on the contrary it gave them the 
estimate of July 30 and paid it, and after August 1st per- 
mitted Layne & Sweet to continue the work. This conduct 
of the city waived on its part the time fixed by the contract 
for the completion of the work. August Ist having passed, 
the buildings remaining unfinished, the city not having an- 
nulled the contract by reason thereof, but having permitted 
Layne & Sweet to continue the work without any new 
agreement as to when it should be completed, the law then 
presumes a contract on the part of Layne & Sweet to build 
these buildings within a reasonable time. (Driver v. Ford, 
90 Ill., 595; Stone v. Harmon, 19 N. W. Rep. [Minn.], 88.) 
Section 13 of the contract provided that if the contractors 
should neglect or refuse to comply with the instructions of 
the board of public works, ther the city should have the 
right to annul and cancel the contract. Now there is evi- 
dence in this record that this work was not at any time 
prosecuted with due diligence; that the city constantly 
urged Layne & Sweet to push the completion of the build- 
ings, which urging they disregarded; that when September 
arrived, neither of the buildings was ready, the work not 
progressing rapidly, and the engines, horses, and men of 
the fire department were housed in tents. Under these 
circumstances, the city, by the resolution of its mayor and 
council, annulled and canceled the contract and took posses- 
sion of the partially completed buildings. The evidence 
supports the court’s conclusions of fact, that Layne & Sweet 
65 
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did not comply with the reasonable instructions of the city 
to prosecute diligently the work; that the month of Au- 
gust was ample time in which to complete the buildings 
had the contractors done their duty; and that the city was 
justified in canceling the contract. 

3. Thethird assignment of error is that the decree of the 
court, in that it found that the city of Lincoln is not in- 
debted in any sum to Layne & Sweet, is contrary to the 
law of the case. It must be borne in mind that we are now 
considering the suit of Layne & Sweet in the name of their 
assignee, Lyman, against the city to recover the value of the 
labor and material done and furnished by Layne & Sweet 
under the contract. Counsel for the city contend, and the 
court below, it seems, held, that Layne and Sweet’s meas- 
ure of damages was the contract price for the buildings 
less the amount paid them on the contract, and less, also, 
the amount it cost the city to complete the work according 
to Layne & Sweet’s contract. This rule is based on the 
mistaken assumption that this is a suit against the city on. 
the contract, which it isnot. This rule wrongfully assumes. 
that the contract is in force; but the city canceled it. It 
canuot annul a contract for one purpose and keep it in 
force for another. Counsel for the city say: “The city 
then having the right to take the work out of the contract- 
ors’ hands, and having done so, it had the right, both 
in law and under the special agreement of clause seven 
of the contract, to go on and finish the work and charge 
whatever it should fairly and honestly cost the contract- 
ors.” The substance of this clause seven of the con- 
tract is that, if the contractors shall not furnish sufficient 
workmen or material for the rapid construction of the 
buildings, the city may purchase material and employ 
workmen on the buildings and charge the cost thereof to. 
Layne & Sweet. Thecity did not avail itself of this clause 
of the contract. If Layne & Sweet did not prosecute the 
work on said buildings as speedily as they should, the city 
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(1) could have purchased material and employed men on 
the work and charged the same to Layne & Sweet, and (2) 
‘sue them and their sureties on their bond for a breach of 
contract, or (8) cancel the contract. It chose the latter 
course, and took what Layne & Sweet had done under 
it, and they sue for its value. What is the measure of 
their damages? In Fitzgerald v. Allen, 128 Mass., 232, 
it is said: “ The result of the cases is that if the special 
contract is terminated by any means other than the volun- 
tary refusal of the plaintiff to perform the same upon his 
part, and the defendant has actually received benefit from 
the labor performed and materials furnished by the plaint- 
iff, the value of such labor and materials may be recovered 
upon account upon a quantum meruit, in which case the 
actual benefit which the defendant receives from plaintiff is 
to be paid for, independently of the terms of the contract. 
The contract itself is at an end. Its stipulations are as if 
they had not existed. But this does not imply that the con- 
tract may not be put in evidence and its terms referred to 
upon the question of the real value to the defendant of the 
plaintiff’s labor and materials. If the time of perform- 
ance is extended very far beyond the time fixed by the 
contract, if the materials furnished are of a very different 
quality from that provided for by the contract, these facts 
have necessarily a bearing upon the real value of the ser- 
vices and labor. The original contract price, too, is an 
important element in determining the value of the labor 
and materials, and the proportion in value which the work 
done bears to the whole value of the contract Jabor and ma- 
terials is also important in determining the quantum me- 
ruit.” We think this case states the law correctly. Layne 
& Sweet did not voluntarily abandon or refuse to perform 
the contract, and they are entitled to recover from the city 
the actual benefits it has received from their partial per- 
formance. This actual benefit is found by ascertaining the 
reasonable worth to the city of the labor and materials fur- 
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nished by Layne & Sweet and received and appropriated 
by the city, such value to be determined at the date of such 
receipt or appropriation, and deducting therefrom all pay- 
ments made to Layne & Sweet and any actual damages 
sustained by the city by reason of any defaults of Layne 
& Sweet. Tried by this rule, the judgment of the court, 
that the city of Lincoln was not indebted in any sum to 
Layne & Sweet, is erroneous. The decree of the district 
court must therefore be reversed and the cause remanded 
for further proceedings in accordance with this opinion. 


REVERSED AND REMANDED, 


GeorcGE C. WASHBURN, APPELLANT, V. Mary K, 
OsgooD, APPELLEE. 


Finep JANUARY 4, 1894. No. 4654. 


Judgments: Executions: ATTORNEY AND CLIENT: SuBROGA- 
TIon. A. M. & Co. held a judgment against W. and instructed 
their attorney to collect the same by a levy upon and sale of 
W.’s land, if the attorney could thereby realize the money due 
on the judgment without A. M. & Co.’s having to become the 
purchasers of the land. The attorney had execution issned and 
levied upon W.’s land, and at the sale he purchased the land in 
the name of his wife at the fall amount of the judgment, inter- 
est, and costs, paid the costs, and receipted the sheriff ss A. M. 
& Co.’s attorney, for the amount of the bid. The sheriff re- 
ported the sale, and the same was confirmed and deed executed 
to the wife of the attorney. The attorney notified the general 
agent of A. M. & Co. of these proceediugs and was given per- 
mission by the agent, because of threats made on the part 
of W. to set the sale aside, to hold the remittance a reasonable 
time. The attorney finally remitted to A. M. & Co. the amount 
of the W. judgment less some fees which he claimed they owed 
him in other cases. A. M. & Co. refused to allow the attorney 
these fees in the settlement and returned his remittance for that 
reason. Thereupon W., with actual knowledge of the levy 
upon and sale of the land, the confirmation of the sale and its 
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conveyance by the sheriff to the attorney’s wife, paid A. M. & 
Co. the amount of the judgment to satisfy which his land had 
been already sold, and brought suit to set aside the sale and 
quiet the title iu himself. Held, (1) That the attorney acted in 
good faith aud according to the instructions of his clients; (2) 
that neither the attorney nor his wife held the land as trustee 
for A. M. & Co.; (3) that the rights of A. M. & Co., against the 
attorney were those of a creditor against his debtor; (4) that 
the judgment held by A. M. & Co. against W. was satisfied and 
extinguished by the levy upon and sale of his land; (5) that the 
payment made by W. to A. M. & Co. was a voluntary one, and 
that W. was not thereby subrogated to the rights of A. M. & 
Co. against the attorney, nor did he, by such payment, acquire 
any right as against the attorney, his wife, or the land bought by 
her at such sale. 


APPEAL from the district court of Johnson county. 
Heard below before Broapy, J. 


S. P, Davidson, for appellant: 


An attorney having control of a judgment for his client 
cannot, without the cousent of his client, expressed or im- 
plied, become a purchaser of lands at a sale under execu- 
tion issued thereon; and if he does so purchase, he becomes, 
like any, other agent, a trustee for his client. Such a trust 
arises by operation of law and continues until barred by 
lapse of time, or until terminated by an election to ratify 
the purchase, thus giving it validity. (Pearce v. Gamble, 
72 Ala., 341; Baker v. Humphrey, 101 U.S8.,494; Henry 
v. Raiman, 25 Pa. St., 354; Zeigler v. Hughes, 55 IIl., 288 ; 
Harper v. Perry, 28 Ta., 57; Wheeler v. Willard, 44 Vt., 
640; Case v. Carroll, 35 N. Ve 385; Weeks, Atiorneys, 
sees. 268-277; Yerkes v. Crum, 49 N. W. Rep. [N. Dak.], 
423; Cunningham v. Jones, 37 Kan., 477.) 


Cobb & Harvey and Daniel F. Osgood, contra, 


Ragan, C. 


George C. Washburn brought this suit in the district 
court of Johnson county agaust Mary K. Osgood, and 
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alleged in his petition that he was the owner and in pos- 
session of a certain piece of land in Johnson county, and 
that on the 18th day of March, 1889, one D. F. Osgood, 
an attorney of this court, without authority of or from 
Aultman, Miller & Co., caused an execution to issue to 
satisfy a judgment in favor of Aultman, Miller & Co. 
against the plaintiff, a transcript of which judgment was 
filed in the district court of said Johnson county; that 
Osgood caused said execution to be placed in the hands of 
the sheriff of said Johnson county, who levied the same 
upon the land of plaintiff; that a sale of said land was 
made by the sheriff under such execution, and that he 
struck off and sold said lands to the defendant, she being 
then the wife of said Daniel F. Osgood, for $125, which 
sum was bid at said sale by the said Daniel F. Osgood for 
his wife; that prior to said sale the lands were appraised 
at $1,200; that prior incumbrances on the land at the 
time did not exceed $960; that the value of plaintiff’s in- 
terest in the lands was at the time not less than $240; that 
_ said Daniel F’. Osgood caused the sale to be confirmed and 
the sheriff to execute to his wife, the defendant, a deed for 
said lands; that neither the said defendant nor ther said 
husband paid the amount bid for said land at the sale 
thereof; that all the proceedings, from the issuing of said 
execution to the confirmation of said sale, were done without 
the knowledge, consent, or authority of Aultman, Miller 
&°Co., who owned the judgment; that plaintiff had since 
paid said judgment and the same had been released ; that 
plaintiff had offered to pay the defendant and her hus- 
band all their legitimate expenses and costs paid out by 
them, and requested them to convey the land to plaintiff, 
which the defendant had refused to do; that plaintiff never 
discovered that the issuance of said execution and the 
making of said sale were without the authority of Ault- 
man, Miller & Co. until after the sale was confirmed. 
The prayer of the petition was that the sale might be set 
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aside and the title of the lands quieted and confirmed 
in the plaintiff. The answer averred that the execution 
under which the Jand was sold was issued under the direc- 
tion of Aultman, Miller & Co. and the sale duly confirmed 
in open court; that plaintiff was actually notified of the 
time and place of the sale; that defendant offered Wash- 
burn, after the sale, to reconvey the land to him. The 
court rendered a decree dismissing Washburn’s case, and 
he comes here on appeal. , 

The material issue in the case is whether D. F. Osgood, 
husband of the appellee, in having the execution issued 
and levied upon this land, and the same sold to satisfy the 
judgment of Aultman, Miller & Co. against Washburn, 
was an intruder, or was acting by authority of Aultman, 
Miller & Co. To this point the record contains the fol- 
lowing evidence: That on August 21, 1888, Aultman, 
Miller & Co., in the county court of Pawnee county, ob- 
tained a judgment against Washburn for $80.90 and costs; 
that on October 26, 1888, a duly certified transcript of this 
judgment was filed in the office of the clerk of the district 
court of Johnson county; that in February, 1889, D. F. 
‘Osgood had in his hands some business in the nature of 
collections or claims for Aultman, Miller & Co. On the 
2d day of February, 1889, he wrote Aultman, Miller & 
Co. in reference to these claims, and in said letter said to 
them: “There is a transcript on file here, from Pawnee 
county, of yours against G. C. Washburn. Would you 
like me to attend to that for you? If so, please answer 
soon.” On February 21, 1889, Aultman, Miller & Co. 
wrote Osgood in reply and said: “Yours of the 2d re- 
ceived in regard to sundry claims in your hands. You say 
there is a transcript on file there from Pawnee county, 
judgment taken against G. C. Washburn. We would be 
very glad to have you take charge of this matter for us; 
‘and if so, please advise us in your correspondence in refer- 
ence to this judgment.” March 19, 1889, D. F. Osgood 
wrote the following letter to Aultman, Miller & Co.: 
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“TEcuMSEH, Nes., March 19, 1889. 
“Aultman, Miller & Co., Akron, Ohio—DéEar Sir: We 
have to-day had an execution issued against G. C. Wash- 
burn. He has land in this county, and there is no doubt 
but the collection can be made with some trouble and ex- 
peuse. Perhaps it would be well for you to notify Story 
& Story, of Pawnee City, that the matter is in my hands, 

and am proceeding to collect, 
“Yours truly, D. F. Oscoon.” 


April 3, 1889, Aultman, Miller & Co. wrote to Osgood 
another letter as follows: 


“Axron, Ono, April 3, 1889. 

“D. F. Osgood, Esq., Tecumseh, Neb.— DEAR Sir: We 
are just in receipt of a letter from Story & Story, attorneys 
at Pawnee City, in answer to ours of March 27, in refer- 
ence to your action in the issuing of an execution on the 
judgment transcripted to your county by them against G. 
C. Washburn. They have rendered us a bill for services 
rendered up to date, and leave it for us to say whether they 
shall go ahead with the case or drop out and let you fin- 
ish it for us. We have decided upon the latter, and this 
day pay them for their services they have rendered us in 
this case. You will now proceed to get the money for us 
out of this land. We are sorry, however, that you have 
advertised this land for sale, because we were in hopes that 
the expense of this could be avoided and Mr. Washburn 
induced to pay this judgment without going to that ex- 
pense. If it is not too late yet to do this, we want you to 
do so and save this extra expense. Are there any other 
incumbrances upon this land? If there are, we don’t want 
you to sell this land unless you are sure you can get the 
money and take up prior claims, Let us hear from you 
by return mail and oblige. 

“Yours truly, R. H. Wriext, 
“Tr. Leohner,? 
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April 9, 1889, Osgood wrote Aultman, Miller & Co. 
that the land in controversy had mortgages on it for $886, 
and that he, Osgood, would see that they, Aultman, Mil- 
ler & Co., did not have to buy the land and that they got 
their money on their judgment. The land was sold at 
public auction by the sheriff April 24, 1889, and bid in 
by the appellee. Sale was confirmed and deed made to her 
May 8,1889. D. F. Osgood paid the costs of the sale and 
receipted to the sheriff in full for Mrs. Osgood’s bid, which 
was more than the execution called for; that is, more than 
the amount of Aultman, Miller & Co.’s judgment and in- 
terest and the costs of the sale. We have quoted this 
evidence somewhat at length and contrary to our usual cus- 
tom, and we do this because the correctness of the conduct 
of an attorney is challenged in this suit. Not only does 
the evidence not sustain appellant’s allegations in his peti- 
tion, but it affirmatively shows, and that without contra- 
diction, that D. F. Osgood had authority from Aultman, 
Miller & Co., as their attorney, to collect this judgment 
against Washburn by a levy upon and sale of the land in 
suit herein. This is sufficient to dispose of this appeal; 
but it is alleged in his petition by Washburn that neither 
the appellee nor her husband paid the amount bid for the 
land at the sheriff’s sale. This is not a matter to the prej- 
udice of or of which Washburn can complain. The sheriff 
could only sell the land for cash. D. F. Osgood re- 
ceipted in full to the sheriff for the amount of the judgment 
and interest, and he did this as Aultman, Miller & Co.’s 
counsel, and at once became their debtor for the amount. 
His receipt estops him from saying the sheriff did not pay 
him the amount of his client’s debt made by the levy 
and sale under this execution. The report of the sale by 
the sheriff estops him, as against Aultman, Miller & Co., 
from alleging he was not paid the bid; and while heand the 
sureties on his official bond might be liable to Aultman, 
Miller & Co. for the amount realized by the sale of the 
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and, neverthelesss the proceedings operated to satisfy the 
judgment of Aultman, Miller & Co. against Washburn. 
The learned counsel for appellant contends “that an at- 
torney having control of a judgment for his client cannot, 
without his client’s consent, become a purchaser of land at 
asale under execution issued thereon, and if he does so, 
will hold the land so purchased as trustee for his client.” 
We think the rule as stated by counsel has many, very 
many, exceptions, and is too broadly stated. But suppose 
it entirely correct. How does that help appellant? Ault- 
man, Miller & Co. are not seeking to have Mrs. Osgood 
declared their trustee in her holding of this land, and their 
own evidence is that they did not wish their attorney to sell 
the land under the execution, if such sale would result in 
their having to become purchasers of the land. Wash- 
burn, because he paid the amount of the judgment and in- 
terest to Aultman, Miller & Co., is not therefore entitled 
to have this sale set aside nor to be subrogated to their 
rights. Washburn made this payment voluntarily, with 
full knowledge that the land had been sold, the sale con- 
firmed, and a deed made to the appellee; that is, he paid 
to Aultman, Miller & Co. a debt that he knew, or was 
bound to know, had already been paid by the sale of his 
Jand. If Washburn supposed, he was still indebted on 
this judgment to Aultman, Miller & Co., he has never 
pleaded nor proved such supposition, and it would not 
enable him to invoke successfully, in this case, the doc- 
trine of subrogation had he done both. In tna Life 
Ins. Co. v. Middleport, 124 U. 8., 534, the supreme court 
of the United States say: “The doctrine of subrogation 
in equity requires, first, that the person seeking its benefit 
must have paid a debt due toa third party before he can 
be substituted to that party’s rights; and second, that in 
doing this he must not act asa mere volunteer, but on com- 
pulsion to save himself from loss by reason of a superior 
Jien or claim on the part of the person to whom he pays the 
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debt. * * * The right is never accorded in equity to 
one who is a mere volunteer in the paying of a debt of one 
person to another.” It is evident that Washburn has not 
brought himself within this rule, and on no other theory 
than that of subrogation can his case be maintained. But if 
he were entitled to be subrogated to the rights of Aultman, 
Miller & Co. against D. F. Osgood, the only right Ault- 
man, Miller & Co. have against D. F. Osgood is, not the 
right to regard him or his wife as holding this land as their 
trustee, but the ordinary right of a creditor against a debtor. 
There is evidence in the record showing that D. F. Os- 
good did not account to and pay over to Aultman, Miller 
& Co. the amount realized on the Washburn judgment; 
but there is also evidence that appellee authorized her hus- 
band to use a sum of money belonging to her and in his 
hands to purchase this land; that D. F. Osgood did so; 
that he advised Aultman, Miller & Co.’s agent that he, 
Osgood, had the money on the Washburn judgment and 
was, by the agent, given permission to hold it a reasonable 
time, as Washburn was threatening to institute proceedings 
to set aside the sale; that Osgood finally remitted the 
amount of the judgment and interest to Aultman, Miller 
& Co., deducting therefrom the amount of certain fees 
owing him by Aultman, Miller & Co. in other matters; 
-that Aultman, Miller & Co. refused to accept the amount 
remitted by Osgood, but not on the ground that he had ‘not 
_their authority to collect the Washburn judgment, by sale 
of the land, but on the ground of fees deducted in other 
cases; that they returned Osgood’s remittance to him; and 
that they did not return it to him. But whatever may be 
the materiality of this evidence, after a finding that D. F. 
Osgood acted in the premises by authority of Aultman, 
Miller & Co., and as their attorney, it, and the credibility 
and weight thereof, and the inferences and conclusions to 
be drawn therefrom, were for the trial court. The decree 
of the district court is right and is ; 
AFFIRMED. 
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Art E, ALEXANDER V. WILLIAM H. SHAFFER. 
FILED JANUARY 4, 1894. No. 5389. 


1. Tax Liens: FoRrcLosuRE: PLEADING. A brought suit against 
B and others to foreclose tax liens. 3B, in 1891, answered aver- 
ring that she had purchased portions of the premises in contro- 
versy in 1870 and in 187! for taxes, the last payment being made 
in 1874, and asking that her title, interest, and claim be decreed 
superior to A’s. Held, first, that treating the answer as setting 
up title in B under the tax sales and deeds issued thereunder, 
it failed to state any defense against A’s petition to foreclose 
liens for subsequent taxes; and, second, viewed as an assertion 
of tax liens, they appeared on the face of the answer to be 
barred by thestatute of limitations. 


2. An action to foreclose tax liens must be brought within 
five years after the expiration of the time to redeem. Helphrey 
v. Redick, 21 Neb., 80; D’Gette v. Sheldon, 27 Neb., 829; War- 
ren v. Demary, 33 Neb., 327, followed. 


3. Statute of Limitations: Tax Liens. When land has been 
sold for taxes and a suit to foreclose the lien therefor is not in- 
stituted within five years from the expiration of the time to re- 
deem, the lien is extinguisbed and ceases to be a charge upon the 
land. The statute in that respect does not merely operate to 
defeat the remedy, but limits the duration of the lien itself. 


: Priority. The holder of tax certificates, whose 
lien is barred by the statute of limitations, has no equity as 
against the holder of subsequent tax liens whereby he can re- 
quire such subsequent lienor to discharge the barred liens or ad- — 
mit their priority as a condition for foreclosing his own. 


4. 


. 


Error from the district court of Cass county. Tried 
below before CHAPMAN, J. 


S. P. Vanatta, for plaintiff in error, 
Beeson & Root, contra. 


Irving, C. 


Shaffer, the defendant in error, brought a suit in the dis- 
trict court of Cass county against the unknown heirs of 
Joseph Throckmorton, the plaintiff in error Art E. Alex- 


VoL. 38] JANUARY TERM, 1894. 813 


Alexander vy. Shaffer. 


ander, and others, the object of which was to foreclose tax 
liens upon certain property in that county. The petition 
alleged as toa portion of the property covered by plaintiff’s 
lien that Art E. Alexander claimed to have some lien on 
or title to the same, but averred that such title or lien was 
junior to that of the plaintiff. Alexander made default 
and a decree was rendered in accordance with the prayer of 
the petition, fixing the plaintiff’s lien and finding that the 
plaintiff in error had no lien upon the premises. The 
taxes for which the plaintiff below claimed a lien were taxes 
for 1885 and subsequent years, and were paid at different 
periods between 1886 and 1890. The suit was begun Sep- 
tember, 1890. Upon the 9th of February, 1891, the 
plaintiff in error filed a petition to set aside the decree and 
for leave to answer. A demurrer was filed to this petition, 
which was overruled, and the decree vacated so far as to 
allow the plaintiff in error to answer, setting forth her 
claim. An answer was then filed by the plaintiff in error, 
alleging that she claimed an interest in certain of the prop- 
erty described in the original petition; that a portion of 
such property she purchased September 4, 1871, at tax sale 
for the taxes of 1870, and that a portion she purchased at 
tax sale September 6, 1870, for the taxes of 1869, and 
that she had paid subsequent taxes on this property, the 
last payment being made May 1, 1874. The different taxes 
and dates of payment are set out at large in the answer. 
The answer further alleged that August 5, 1873, a tax deed 
was made for the lot sold in 1871, and that on May 8, 1874, 
a deed was made for the lot sold in 1870. The answer 
then averred that her title and claim was superior to that 
of Shaffer, and that Shaffer bought with notice of her in- 
terest, There was a prayer that her “title, interest, and 
claim ” be decreed superior to that of Shaffer, and for gen- 
eral relief. .A demurrer was filed to this answer, which 
was sustained and judgment entered accordingly. From 
this judgment error is prosecuted. 


814 NEBRASKA REPORTS. [VoL. 38 


Alexander v. Shaffer. 


The answer lacks much in certainty, but however it may 
be construed the judgment of the district court is right. If it 
is to be taken as pleading title in the plaintiff in error under 
her tax deeds issued in 1873 and 1874, it failed entirely 
to present a defense to plaintiff’s petition, for the reason 
that it made no denial of the facts set out in the petition es- 
tablishing a subsequent lien for taxes, and notwithstanding 
the answer, the plaintiff on his petition would still be en- 
titled to the relief granted him in the original decree. _ If, 
on the other hand, the answer be construed as setting up 
a tax lien superior to that of Shaffer, it is still fatally de- 
fective. The answer shows on its face that the last pay- 
ment of taxes was made in 1874, more than five years before 
the original action was begun, to say nothing of the time 
of filing the answer. The time of redemption expired as. 
to part of the property in 1872, and as to the rest in 1873. 
An action to foreclose tax liens must be brought within 
five years after the expiration of the time to redeem. 
(Helphrey v. Redick, 21 Neb., 80; Parker v. Matheson, 21 
Neb., 546; D’Gette v. Sheldon, 27 Neb., 829; Warren v. 
Demury, 33 Neb., 327.) 

Plaintiff in error says, however, that she is not in court 
prosecuting an action to foreclose a lien, but merely in de- 
fense of Shaffer’s action, and that the maxim that ‘He 
who seeks equity must do equity,” is to be applied; that 
Shaffer must be required either to admit the seniority of her 
lien, or else to pay it, as a condition of his obtaining relief. 
This claim raises two questions: First—Does the subse- 
quent tax sale cut out a former one for prior taxes? Second 
—If it do not, should the subsequent tax lienor, after the 
expiration of the period of limitations upon the former tax 
sale, be required to admit or discharge the prior lien? The 
conclusion reached upon the second question renders a de- 
cision of the first unnecessary. It was held in Wygant v. 
Dahl, 26 Neb , 562, that where the owner of property in- 
stitutes an action quia timet to remove the cloud cast by @ 
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tax title upon his property, he must, as a condition of relief, 
do equity by paying the holder of the tax title the taxes 
paid by him, with interest. Two observations are to be 
made upon this case. The first is that the decision was 
based partly at least upon the duty of the owner to pay the 
taxes when they became due. This is evident from the 
following language from the opinion: ‘He comes into 
a court of equity asking relief from consequences fairly 
traceable to his own failure to discharge a common duty 
which the state requires of all lot owners.” Second—The 
opinion also laid stress upon the fact that the statute provides. 
that “taxes upon real property are hereby made a perpetual 
lien thereupon,” and the opinion further states that “ this. 
right and lien is recognized as unaffected by the lapse of 
time.” But iu the subsequent case of D’ Getie v. Sheldon 
the following language is used: “ But it may be said that 
the statute declares taxes upon real estate to be a ‘ perpetual 
lien,’ and therefore they can be enforced at any time. This. 
provision of the statute, however, is to be construed in con- 
nection with that providing for a sale of the land at a speci-. 
fied time for the taxes due, and if not redeemed after notice 
to that effect within two years thereafter, then the tax pur- 
chaser may either take a tax deed or foreclose his tax lien. 
In either case, if he seeks the aid of a court of equity to en- 
force his lien, he must do so in five years. The word ‘ perpet- 
ual,’ therefore, was not intended to continue the delinquent 
taxes in force against real estate after the statute had barred 
aright of action thereon. The lien conferred by the stat- 
ute is fixed upon the land itself, and is primary, overriding 
all other liens, since a sale thereunder, if duly made, would 
extinguish all other claims, and the word ‘ perpetual’ seems. 
to be used in that sense;” and in the syllabus it is said 
that “it was not intended to continue a tax lien in force 
after the remedies to enforce it had ceased.” Section 180- 
of the revenue law provides that “if the owner of any such 
certificate shall fail or neglect either to demand a deed 
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thereon or to commence an action for the foreclosure of the 
same, as provided in the preceding sections, within five 
years from the date thereof, the same shall cease to be valid 
or of any force whatever, either as against the person hold- 
ing or owning the title adverse thereto and all other per- 
sons, and as against the state, county, and other municipal 
subdivisions thereof.” It seems, therefore, established by 
the statute and by the later decisions of this court that the 
limitation fixed in the revenue law is not merely a limita- 
tion as to the right of action, but it is a limitation upon 
the duration of the lien itself, and that upon the expiration 
of the period it is not merely the remedy to enforce the 
lien which expired, but the lien itself is extinguished ab- 
solutely. 

The maxim that “He who seeks equity must do equity” 
has never been so applied as to justify a court in imposing 
arbitrary conditions in order to carry out what, in the in- 
dividual opinion of the chancellor, would amount to sub- 
stantial justice between the parties. The rule only requires 
the plaintiff to do ‘equity;” that is, to do what upon 
established legal principles he should be required to do. 
It has sometimes been applied in cases where the defend- 
ant was not in a position to affirmatively seek relief him- 
self, but the vast preponderance of authority is that the 
maxim should never be applied so as to require that the 
plaintiff should perform an act not devolved upon him by 
established legal or equitable principles. (See 1 Pomeroy, 
Equity Jurisprudence, sec. 385 e¢ seg., and cases there 
cited.) In this case the plaintiff in error has not only lost 
her remedy to enforce her lien, but has lost the lien itself, 
so that there is no charge upon the land which a court can 
require to be paid. Moreover, there never was any duty 
devolving upon Shaffer to pay the taxes which were paid 
by plaintiff in error. He was not the owner of the land 
and not chargeable with those taxes, and if she had aclaim 
upon the land, it was her duty to pay them and not to per- 
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mit the land to be subsequently sold and subsequent taxes 
to be paid by Shaffer. 


AFFIRMED. 


Srate oF NrespraskKa Vv. NerrtAH B. KENDALL ET AL. 


FILED JANUARY 4, 1894. No. 5485. 


_ 


. Obstruction of Water-Courses: INroRMATION. An in- 
formation sufficiently charges an offense under section 228 of 
the Criminal Code, where it charges the erection and keeping 
up of a dam iu a stream whereby an artificial pond is raised and 
stagnant water is produced, whereby the air was, and now is, 
corrupted, offensive, and unwholesome, and manifestly injurious 
to public health and safety. 


2. It is not a fatal defect in an information that it charges 
an offense with unnecessary particularity. 


3. Where words appear in an information which might 
be stricken out, leaving an offense sufficiently charged, and 
such words do not tend to negative any of the essential aver- 
ments, the state should, upon motion, be permitted to strike out 
such words. 


4, When an information proves upon trial to be de- 
' fective, the trial judge should inquire as to whether probable 
cause exists for holding the defendant, and in the exercise of a 
sound legal discretion may then either discharge him from cus- 
tody or recognize him to answer at the next term of court. 


Exceptions to the decision of the district court for Lan- 
easter county, Haut, J., presiding. Filed by leave of the 
supreme court under the provisions of section 515 of the 
Criminal Code. : 


N. Z. Snell, County Attorney, and Thomas Ryan, for the 
state. 


Charles O. Whedon, for defendants. 
56 
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Irving, C. 


The defendants were informed against for that they, 
“on the 18th day of November, 1889, and continuously 
from that time until the 15th day of May, 1891, did and 
now do unlawfully and injuriously keep up a mill-dam 
across a stream of water known as ‘Salt creek,’ in said 
county and state, and thereby raised and now raise by means 
of the keeping up of said mill-dam an artificial pond which 
is situated near and adjacent to a common highway and the 
dwelling houses of divers persons who occupy the same 
with their families; and that the said artificial pond so raised 
by said mill-dam as aforesaid produced, and now produces, 
stagnant, corrupted, and impure waters, whereby the air in 
and around said dwelling houses and highway, and over and 
for a long distance around said artificial mill pond and 
stream known as ‘Salt creek,’ became, was, and now is cor-. 
rupted, infected, offensive, and unwholesome, and mani- 
festly injurious to the public health and safety, to the com- 
mon nuisance of all the people.’ To this information a 
plea of not guilty was entered, and upon the trial the de- 
fendants objected to the introduction of any testimony for 
the reason that the information did not state facts sufficient 
to constitute any offense punishable by the laws of the 
state. This objection was sustained. ‘Thereupon the state 
asked leave to strike from the information the words 
‘“‘ whereby the air in and around said dwelling houses and 
highway over and for a long distance around said artificial 
mill pond and stream known as ‘Salt creek’ became, was, 
and now is corrupted, infected, offensive, and unwhole- 
some.” This motion was overruled. .Thereupon the state 
asked leave to file an amended information, which would 
in substance be the same as the original, with the last 
words quoted stricken out. This motion was overruled. 
Finally, the state asked that the defendants be required to 
enter into a recognizance to appear on the first day of the 
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next term of court, and not to depart without leave, and to 
abide the further order and judgment of the court. This 
motion was also overruled. The court then instructed the 
jury to find for the defendants, which was done. The state 
brings the case here upon exceptions according to the statute. 

The first question presented is as to the sufficiency of the 
information. Section 228 of the Criminal Code is as fol- 
lows: “If any person shall build, erect, continue, or keep 
any dam or other obstruction in any river or stream of 
water in this state and thereby raise an artificial pond or 
produce stagnant waters which shall be manifestly injurious 
to the public health and safety, every person so offending 
shall be fined,” etc. We think that the information stated 
an offense against this statute. The argument is first made 
that the information did not state that the pond was mani- 
efestly injurious to public health and safety, but that because 
of the pond the air became so. This is a clinging to the 
bark. By section 251 of the Criminal Code it is provided 
that every law upon the subject of crime shall be construed 
according to the plain import of the language without re- 
gard to the distinction usually made between the construc- 
tion of penal laws and laws upon other subjects. The gist 
of the offense created by section 228 is the creation or 
maintenance of an artificial pond or stagnant waters to the 
manifest injury of the public health and safety. The means 
by which such waters may become so manifestly injurious 
may be varied. Usually in charging a statutory offense it 
is sufficient to follow the terms of the statute. The in- 
formation would have been sufficient had it charged the 
erection of the dam whereby an artfficial pond and stag- 
nant waters were created to the manifest injury of the 
public health and safety, without charging the manner in 
which public health and safety were affected. It would 
be a narrow and indefensible construction of the statute 
to say that in order to constitute the offense, the waters 
themselves must be directly injurious to public health 
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or safety. If such injury results directly or indirectly 
from the acts complained of, the offense is complete, 
and the averment in the information of the means by 
which the waters became so injurious, while it might re- 
quire proof according to the averment, did not vitiate the 
information, and was to the advantage of the accused rather 
than to his prejudice. Section 412 of the Criminal Code 
provides that no indictment shall be deemed invalid for any 
surplusage or repugnant allegation where there is sufficient 
matter alleged to indicate the crime or person charged nor 
for any other defect or imperfection which does not tend to 
the prejudice of the substantial rights of the defendant 
upon the merits. It is next argued that the information 
was defective because charging the erection of a mill-dam. 
Chapter 57 of the Compiled Statutes provides for the erec- 
tion of mill-dams, whence it is said that the erection of a 
mill-dam being a lawful act, section 228 of the Criminal 
Code cannot refer to mill-dams. Chapter 57 of the Com- 
piled Statutes, referred to, provides for an inquest by a 
jury. The jury is required to inquire, among other things, 
whether the health of the neighborhood will be injured by 
the stagnation of water, and whether such injury can be 
prevented; and by section 12 of that chapter the court is 
required to refuse permission to build such mill-dam if it 
appears that the health of the neighborhood will be affected. 
It is not therefore every mill-dam which is lawful, but the 
right to construct a mill-dam is subject to this qualification, 
among others, that it must not amount to a public nuisance 
injurious to health. The provision of the Criminal Code, al- 
teady referred to, requiring a reasonable, and forbidding a 
strict, construction of penal statutes, requires that we should 
apply section 228 of the Criminal Code to mill-dams as 
well as to other dams, provided they are manifestly injurious 
to public health and safety. We therefore think that the 
information charged an offense and that the court should 
have overruled the objection to the evidence. What we 
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have already said disposes of the two exceptions. which go 
to the overruling by the court of the state’s motion for 
leave to strike out the words already referred to, and to 
amend ihe information. We have already said that an in- 
formation omitting those words would have been sufficient. 
Had they been of such a nature as to negative the other 
averments, it is probable that the state ought not to have 
been permitted to strike them out, but inasmuch as they 
were entirely surplusage, the state should have had such 
leave, 

The only other question of importance is the refusal of 
the court to require that the defendants should be held to 
bail after their objections to the evidence were sustained. 
Section 480 of the Criminal Code provides that when it 
shall appear at any time before the verdict that a mistake 
has been made in charging the proper offense, the accused 
shall not be discharged if there appear to be good cause to 
detain him in custody, but the court must recognize him 
to answer to the offense on the first day of the next term 
of said court; and section 481 provides that when a jury 
has been impaneled in a case contemplated by the preced- 
ing section, such jury may be discharged without prejudice 
to the prosecution. The latter section shows that the 
former is intended to apply, not only where the defect is 
taken advantage of before trial, but that it also applies to 
defects objected to upon the trial and before verdict. The 
words of section 480, limiting the right to recognize the 
defendants to cases where there appears to be good cause to 
detain him, show that something is left to the discretion 
of the trial court. There is no reason why a defendant 
held to answer for a criminal offense should be forever dis- 
charged because of a formal defect in the indictment or in- 
formation; and for this reason the trial judge is permitted, 
in the exercise $f a sound legal discretion, either to discharge 
the defendant or to recognize him to appear at the next 
term of court. He becomesin such a case a quasi-examining 
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magistrate, In this case no evidence at all affecting the 
merits of the case had been received. It would seem that 
the court should have proceeded, even had the information 
been defective, far enough to ascertain whether there was 
probable cause for a prosecution under a proper informa- 
tion. Ina case where it appeared that a defective infor- 
mation could not be remedied in conformity with evidence 
it would undoubtedly be proper for the court to absolutely 
discharge the defendant. As there was no evidence re- 
ceived in this case we cannot say that the court abused its 
discretion. The error lay farther back, to-wit, in excluding 
the evidence offered. All that we can do in passing upon 
this exception is to say that it becomes the duty of the trial 
judge, when an information is found defective, to make in- 
quiry as to the probable guilt of the accused of an offense 
which might properly be charged against him, and after 
such inquiry, to exercise his discretion as to discharging the 
person or holding him to answer at the next term of court. 


EXCEPTIONS SUSTAINED. 


Bapcer LumMBer CoMPANY, APPELLEE, v. WILLMER 
Mayers anp New HampsHrre Fire JNsurance 
CoMPANY, APPELLANTS, ET AL., APPELLEES. 


FILep JANUARY 4, 1894. No. 5056. 


1. Bill of Exceptions: Review. Where, upon an inspection of 
the bill of exceptions, palpable omissions appear, and the bill is 
so illegible and so nnsystematically arranged that an intelligent 
examination is impracticable, the supreme court will upon re- 
view assume that there was evidence sufficient to sustain the 
findings of the trial court upon questions of fact. 


2. Mechanics’ Liens. Where one supplies lumber to a contractor 
for the erection of a building upon land of a third person with 
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the understanding between the vendor and vendee that it shall 
be used in the construction of such building, and delivers it to 
the vendee at a place other than the premises where the build- 
ing is constructed, and the vendee there manufactures such ma- 
terial into another form and so uses it in constructing such 
building, the vendor is in such case entitled to a mechanic’s 
lien upon the premises. 


3. Time Lien Attaches. As to whether a lien so acquired could 
antedate the actual delivery of the manufactured articles upon 
the premises where the building is constructed, quzre. 


Appeal from the district court of Lancaster county. 
Heard below before Haut, J. 


Lamb, Ricketts & Wilson, for appellants Mayes Bros.: 


Persons who furnish lumber and materials to manufact- 
urers, to be made up into articles used in the construction 
of buildings, cannot obtain liens against the buildings in 
which such articles are used. (Great Western Mfg. Co. v. 
Hunter, 15 Neb., 32; Pitts v. Bomar, 33 Ga., 96; Foster 
v. Dohle, 17 Neb., 631.) 


Harwood, Ames & Kelly, for appellant New Hampshire 


Fire Insurance Company : 


The materials mentioned in the second cause of action 
are not the proper subject of a lien. (Horton v. Carlisle, 2 
Disney [O.], 184; Arnold v. Budlong, 11 R. I., 561; 
Bennett v. Shackford, 11 Allen [Mass.], 444; Choteau v. 
Thompson, 2 O. St., 114.) 


Charles E. Magoon, for appellee Badger Lumber Com- 
pany : 

A lien may sometimes be established for work done away - 
from the premises if it is done upon articles which are in- 
tended for use in the building and are actually used in its 
construction, (2 Jones, Liens, sec. 1324; Hinchman v. Gra- 
ham, 28. & R. [Pa.], 170; Wilson v. Sleeper, 131 Mass., 
177; Dewing v. Congregational Society of the North Par- 
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ish of Wilbraham, 13 Gray [Mass.], 414; Sweet v. James, 
2 R.L., 270; Singerly v. Doerr, 62 Pa. St., 9; Bennett v. 
Schackford, 11 Allen [Mass.], 444.) 

Lumber furnished for a building with the understanding 
that it is to be used in the erection of the building may be 
delivered at a carpenter’s shop at a distance from it, and a 
lien will attach to the premises for the price of it, although 
it is never actually used in the building. (2 Jones, Liens, 
sec. 1329; White v. Miller, 18 Pa. St., 52; Singerly v. 
Doerr, 62 Pa. St., 9; Presbyterian Church v. Allison, 10 ~ 
Pa. St., 413; Odd Fellows’ Hall v. Masser, 24 Pa. St., 507 ; 
Hinchman v. Graham, 2 8. & R. [Pa.], 170; Harker v. 
Conrad, 12 8S. & R. [Pa.], 301; Wallace v. Melchoir, 2 
Browne [Pa.], 104.) 


Abbott, Selleck & Lane and M. L. Easterday, for other 
appellees. 


Irving, C. 


This was an action brought by the Badger Lumber 
Company against Willmer Mayes, George D. Mayes, and 
a number of other defendants for the purpose of foreclos- 
ing a mechanic’s lien upon a lot in the city of Lincoln, 
The petition states two causes of action. The first alleges 
the sale and delivery by plaintiff to the two Mayeses 
between November 16, 1888, and December 13, 1888, of 
material for the construction of a building upon the prem- 
ises. The second cause of action alleges the sale and de- 
livery between August 10 and November 15, 1888, of 
lumber and building material toone D. R. McCurdy for the 
construction of the same building; this count alleging that 
the Mayeses were the owners of the land, and that Mc- 
Curdy was a contractor with them for the inside finish of 
the building, for which it was alleged that the lumber was 
furnished. The New Hampshire Fire Insurance Com- 
pany, by answer, sets up a mortgage upon the premises, 
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executed by the Mayeses September 11, 1888, and recorded 
October 2, 1888; and Henry E. Lewis, by answer, sets up 


another mortgage dated and recorded upon the same 


days. One Korsmeyer and one Noll seem also to have set 
up mechanics’ liens upon the premises, although their 
pleadings do not appear in the transcript. L. B. Treman 
and F. A. Cropsey seem also to have set up mortgages upon 
the premises, but their pleadings do not appear in the 
transcript. The decree established the lien of the plaintiff 
upon its second cause of action, and the lien of Korsmeyer, 
as mechanics’ liens of equal priority and senior to all 
others, It establishes the liens of the New Hampshire 
Fire Insurance Company and Lewis, under their mort- 
gages, as of equal priority, and next junior to the me- 
chanics’ liens of plaintiff and Korsmeyer; the lien of the 
plaintiff upon its first cause of action, and that of Noll, 
as mechanics’ liens of equal priority and next in order; and 
the liens of Treman and Cropsey as junior to the others; 
and ordered foreclosure accordingly. The Mayeses appeal, 
and the New Hampshire Fire Insurance Company also 
asks that the decree be modified in so far as it establishes 
a lien on behalf of the plaintiff, superior to that of its 
mortgage. 

It appears by inference from the pleadings, and seems to be 
conceded in the briefs, that such material as was furnished 
by the plaintiff to McCurdy, and which forms the basis of 
the second cause of action alleged by plaintiff, consisted of 
lumber delivered not at the premises, but at the planing mill 
of McCurdy, where it is claimed it was worked up into 
finishing material for the building. Mayes Brothers, in 
support of their pleadings, urge first, that the claim or lien 
of plaintiff upon its second cause of action was not filed 
within time, and this becanse the evidence fails to show 
any delivery of material within sixty days of the filing; 
it being claimed that the single item of the account bring- 
ing the furnishing within that time is unsupported by the 
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evidence. It isnext claimed that the law does not provide 
for any lien for materials furnished at a place other than 
where the building is constructed, or for the purpose of be- 
ing worked over into other articles in which the original 
material is not distinguishable; and, finally, that there was 
failure of proof as to the amount and value of the lumber 
bought by McCurdy and actually used by him in the con- 
struction of this building. We think only the second of 
these points is properly presented to us for review. The 
bill of exceptions is in such a condition that it is exceed- 
ingly difficult, if not absolutely impossible, to ascertain 
just what the evidence was, and give it its due force; and 
we frankly state that after a conscientious and laborious 
effort to study the case upon this bill, that effort was 
abandoned as fruitless. The bill opens with an intelligible 
and intelligent stipulation as to certain material facts, and 
thereupon follows a record of certain objections and rulings 
upon questions and answers appearing in depositions at the 
end of the record; then follows the testimony of certain 
witnesses, which, from certain objections made, seems to be 
testimony in rebuttal, Next comes a group of original 
instruments offered in evidence, with no intelligible marks 
of identification. Then follows a great mass of testimony, 
type written, in all parts trying to the eyes, for the most 
part appearing to be a “carbon copy,” in some parts il- 
legible, and, in one place at least, showing that a portion 
has been omitted. Under the rule established in Dawson 
v. Williams, 37 Neb., 1, this palpable omission will be in 
itself sufficient reason for not considering any exceptions 
based upon the insufficiency of the evidence. But we 
think, in addition to this, that some consideration is due to 
the court, and that appellants should at least be required to 
present to this court a record written in a legible manner 
and arranged in such a way that the court may ascertain 
upon whose part the different portions of the evidence 
were offered, if not the order in which they were received, 
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and also without the difficulty of solving an enigma de- 
termine what evidence was before the trial court, and what 
excluded. If the appellants fail to do this, this court 
should presume, in matters not clearly appearing, that there 
was evidence justifying the trial court in its findings. We 
shall, therefore, presume, for the reasons just stated, that 
there was evidence before the trial court justifying its find- 
ings upon the controverted issues. It does appear from the 
pleadings, and is admitted in the briefs, that the material 
furnished by plaintiff, which forms the basis of its second 
cause of action, was not delivered where the building was 
erected, but at the planing mill of McCurdy, and we are 
by this brought to a consideration of the contention that 
no lien can be claimed on account of such delivery. 

In Great Western Mfg. Co. v. Hunter, 15 Neb., 32, the 
court, speaking through Copp, J., said: “I have no doubt 
that under the provisions of our statute then in force, lum- 
ber or other building material, sold on general book ac- 
count without regard to any particular building, if used by 
the purchaser in the erection or reparation of a building 
upon land of which he is the owner, the vendor of such 
lumber or other building material may have his lien.” 
And in Foster v. Dohle, 17 Neb., 631, it was said by 
MaxwELL, J.: “ This liability of the owner of a building 
which is being erected or repaired is not placed on the 
ground of a contract made with the owner by the person 
performing the labor or furnishing the material; because 
usually there is no such contract between them, and when 
there is, the right of the party to a lien is unquestioned ; 
but upon the ground that as the labor or material contrib- 
uted to the erection or reparation of the building of which 
the owner receives the benefit, the law imposes upon him 
the responsibility, for sixty days at least, of seeing that the 
claims are paid. * * * So faras it may be necessary 
to carry this purpose into effect, the law should be liberally 
construed.” In Marrener v, Paxton, 17 Neb., 634, it is 
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said: ‘We have no doubt that®in a proper case one fur- 
nishing materials in good faith for the erection of a build- 
ing under an agreement with a contractor for that purpose, 
may file a mechanic’s lien upon the structure and the lots 
on which it stands, The lien is given, however, not upon 
the ground that a contract was made by the owner with 
such subcontractor, but because the material so furnished 
was used in the erection of the building.” In Jrish v, 
Pheby, 28 Neb., 231, the court, commenting upon Foster 
v. Dohle, supra, say that the doctrine is “that the builder 
would be liable for such material as was actually put into 
the building, and might be held liable for material not ac- 
tually put into the building if those furnishing it to the 
contractor acted in entire good faith, and the material was 
delivered to the material-man at the site of the building.” 

In a number of cases the court has stated that the me- 
chanic’s lien law of this state should receive a liberal, and 
not a strict, construction; and the foregoing authorities, tak- 
ing the portions cited along with the questions there under 
consideration, lead to the conclusion that the doctrine of a 
subcontractor’s lien is not based upon any implied agency 
authorizing the contractor to obligate the owner, but upon 
an equity raised by the statute from the use of materials 
in the construction of a building on behalf of the per- 
son furnishing such material. In some cases it is not re- 
quired that the subcontractor should show, at least to make 
out a prima facie case, that the materials were actually 
used in the construction, delivery upon the premises being 
deemed prima facie evidence, and held to be notice to 
the owner of the furnishing of the material for that pur- 
pose. But in view of the policy of our law upon the sub- 
ject, we see no reason why one furnishing lumber at a 
planing mill, to be there worked into shape to put into a 
building, where it was intended by the vendor and pur- 
chaser that it should be so uséd, and where it has been in 
fact so used, should not be entitled to a lien as much as if 
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he had furnished it upon the premises, and had it there 
worked into proper form, the only difference arising upon 
the question of notice, which will be hereafter referred to. 

We think the law is well stated in 2 Jones, Liens, sec. 
1324, as follows: “A lien may sometimes be established 
for work done away from the premises if it be done 
upon articles which are intended for use in the building, 
and are actually used in its construction or repair. In 
such case the labor is to all intents and purposes per- 
formed in the erection, alteration, or repair of a building 
within the terms of the statute. Where, for instance, the 
inside finish for a house is sawed, planed, or moulded at a 
a mill, or the doors or windows are made at a carpenter 
shop, or the iron work is prepared at a blacksmith shop 
away from the premises, but really as a part of the work 
of construction, and the material upon which such work is 
done actually becomes a part of the building, a lien arises 
for such labor equally with the labor performed upon the 
land on which the house is erected. But it is essential that 
such labor be performed under an agreement that the arti- 
cles upon which the work is done are to be used in the 
construction of the building against which it is sought to 
enforce the lien. Thus, if the owner of a planing mill 
saws lumber for a builder without any agreement for its 
use in any particular building, though the lumber is in fact 
used in the construction of a building which the. builder 
was erecting at the time under a contract for another per- 
son, the mill-owner is not entitled to a lien on such build- 
ing.” This reasoning applies to subcontractors as well as 
' principal contractors. While the authorities are not in 
harmony in different states upon many questions arising 
under mechanic’s lien laws, this doctrine seems to receive 
substantial and reasonable support from the adjudications, 
Assuming, therefore, that the evidence justified the trial 
court in finding that the complainant furnished this lum- 
ber to McCurdy with the understanding that it should be 


830 NEBRASKA REPORTS, [Von. 38 


Davis v. Ballard. 


used in the construction of this building, and that it was in 
fact so used, we think the lien was correctly allowed. 
There remains only the question of priorities. It is 
probable that in such a case, in a contest between a lienor 
and mortgagee, the time when the material in its manufact- 
ured form was delivered upon the premises should be con- 
sidered the time when the lien attached. So if in this case 
the evidence showed that the mortgage of the New Hamp- 
shire Fire Insurance Company was executed before any de- 
livery of the manufactured material upon the premises, it 
would appear unjust to give the plaintiff priority of lien, 
although lumber may have been delivered for the purpose 
of manufacturing at the planing mill before the mortgage 
was made. The notice to subsequent lienors is derived 
from the condition of the premises (Henry & Coatsworth 
Co. v. Fisherdick, 37 Neb., 207; Holmes v. Hutchins, 38 
Neb., 601), and it would seem too much to require of a 
mortgagee that he should not only take notice of what was 
actually going on upon the premises, but should also inves- 
tigate as to whether or not materials had been purchased 
for an improvemert and had been delivered elsewhere. 
But in this case the presumption is that the evidence showed 
delivery upon the premises before the mortgages were made, 
and we can find no evidence to the contrary. ‘The judg- 
ment of the district court is 
AFFIRMED. 


Sopuia W. Davis v. Joun G. BALLARD ET AL 


FILED JANUARY 4, 1894. No, 5431. 


1. A district court obtains jurisdiction of a transitory 
action and of the person of the defendant when the defendant 
was within the county when the petition was filed and summons. 
issued,—the defendant leaving the county, however, before serv- 
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ice, and service having been obtained upon an alias summons 
issued after his return to the county. 


2, Alias Summons, For the purpose of determining the jurisdic- 
tion of the court in such a case the issuance of the alias sum- 
mons is to be treated as a recommencement of the action. 


3. Coffman v. Brandhoeffer, 33 Neb., 279, distinguished. 


Error from the district court of Lancaster county. 
Tried below before Haut, J. 


Talbot & Bryan, for plaintiff in error: 


All civil actions in Nebraska other than proceedings in 
attachment are commenced with the issuance of the writ of 
sumnrons which is served on the defendant. The filing of 
the petition is not the commencement of the action, and al- 
though a petition may remain on file before the time of the 
issuance of an alias summons, yet in law the action must 
be considered as commenced at the issuance of the summons 
which is actually served upon the defendant. (Oropsey v. 
Wiggenhorn, 3 Neb., 116; Baker v. Sloss, 13 Neb., 231; 
Gage County v. Fulton, 16 Neb., 5.) 

It is immaterial when the petition was filed. If it is 
said that the petition must be refiled at the time of the is- 
suance of each summons, then the court must conclude that 
the issuance of an alias summons is in law equivalent to 
the formal matter of refiling the petition. The jurisdiction 
of the court over the person is obtained by the service of 
process. (Wells, Jurisdiction, sec. 83; Johnson v. Jones, 2 
Neb., 136; Smelt v. Knapp, 16 Neb., 54; Frazier v. Miles, 
10 Neb., 113; Aultman v. Cole, 16 Neb., 5.) 


Leese & Stewart, contra, cited: Coffman v. Brandhoeffer, 
33 Neb.,279; Carlisle v. Corran, 2S, W. Rep. [Tenn.], 26. 


Irving, C. 


_ On the 10th day of aes 1891, Sophia W. Davis 
filed her petition in the district court of Lancaster connty 
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against John G. Ballard, Caleb Strickler, the First State 
Bank of Bertrand, and James A. Ruby, sheriff, to recover 
damages for a wrongful attachment of property alleged to 
belong to plaintiff, but to have been seized upon a writ di- 
rected against a third person, it being alleged that Ruby, 
as sheriff, levied the attachment; that Ballard, as plaintiff, 
directed the levy, and that the other defendants rendered 
aid and assistance in the act. Upon the same day a sum- 
mons was issued, which, upon September 23, was returned 
non est inventus. Upon the 1st day of March, 1892, an 
alias summons was issued which, upon March 3, was re- 
turned as having been served upon Ballard March 2; the 
other defendants not found. Ballard entered a special ap- 
pearance and objected to the jurisdiction of the court, first, 
because none of the defendants was present in Lancaster 
county at the time of the commencement of the action ; 
second, because the petition was filed September 10, 1891, 
and permitted to remain on file until March 1, 1892, when 
the alias summons was issued; third, because the action 
was not commenced in the county in which any of the de- 
fendauts reside or could be summoned. These objections 
were sustained and the action dismissed for want of juris- 
diction. 

The evidence was in the form of affidavits, which are 
preserved in the bill of exceptions. The affidavit of John 
G. Davis is to the effect that Ballard was in Lancaster 
county on the 10th of September, when the petition was 
filed and the original summons issued, and that he remained 
in that county afew days thereafter, but evaded service; 
also, that upon March 1, 1892, Ballard was in the county 
before the alias summons was issued and at the time of its 
issuance. Ballard’s affidavit is that upon September 10, 
1891, and for several years prior thereto, he was a resident 
of Phelps county, and has ever since resided in that county ; 
that the other defendants are all residents of Phelps county ; 
‘“‘that none of the defendants have ever been in Lancaster 
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county since the 10th day of September, 1891, and for a 
a long time prior thereto, except this affiant, who was tem- 
porarily present in Lancaster county on March 1, 1892.” 
There was no evidence outside of these two affidavits. 
Davis’ affidavit is positive in its averment that Ballard 
was in Lancaster county upon September 10, when the pe- 
tition was filed and original summons issued. Ballard’s 
affidavit is equivocal and does not deny this. It is true that 
he says that none of the defendants have been in Lancaster — 
county since the 10th day of September and for a long time 
prior thereto, but his language seems to be carefully studied 
so as not to assert that none were in the county upon the 10th 
day of September, and the words ‘except this aftiant” seem 
also to be inserted in the place they occupy for the purpose 
of still further guarding this point. It must, therefore, be 
taken as established that when the petition was filed and 
the original summons issued, Ballard was within the 
county and might there at that time have been summoned. 
Again, it is admitted that Ballard was in the county on the 
lst of March, the day the summons was issued, which was 
served upon him on the 2d, and it is averred and not de- 
nied that he was there on that day at and prior to the time 
when the alias summons was issued. These facts take the 
case out of the rule in Cofman v. Brandhoefer, 33 Neb., 
279. In that case suit was begun in attachment by the 
filing of a petition and the issuance of summons, writ of 
attachment, and garnishment process April 3. Upon April 
25 the summons was returned not served. Prior thereto 
a motion to quash was filed. It appeared that the defend- 
ant was not in the county when the summons was issned, 
but the plaintiff relied upon proof that it was issued upon 
information that the defendant was then en route to Doug- 
las county, and that plaintiff expected and intended that 
the summons would be served before the return day. It 
was held that upon these facts the court had no jurisdiction. 
Section 60 of the Code, providing that such actions “ must 
57 
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be brought in the county in which the defendant, or some of 
the defendants, reside or may be summoned,” was construed 
as meaning that the suit, if not instituted in the county 
where the defendant resides, must be brought in a county 
where the defendant was at the time the suit was begun, 
and that the summons must be served upon him while in 
that county. In other words, it cannot be said that an ac- 
tion is properly begun when a petition is filed and sum- 
mons issued without the present ability to proceed and 
serve the summons. To permit a contrary course would 
allow the plaintiff to select his forum, issue summons after 
summons, and lie in wait for a chance coming of. the de- 
fendant. It would open a door to fraud upon the jurisdic- 
tion of the court. No such state of affairs exists here and 
the reasons do not apply. When the petition was filed and 
the original summons issued, Ballard was in Lancaster 
county and legally liable to service there. The action was 
rightfully commenced in Lancaster county, at that time; 
but aside from that consideration the proceedings of March 
1, 1892, amounted toa new commencement of the action 
at a time when Ballard was in the county, when an action 
could rightfully be commenced and when as a matter of 
fact it was proceeded with and service obtained. The 
mere fact that the petition had remained on file presents 
no reason for denying the jurisdiction of the court. It is 
clear that had the same petition been taken and refiled 
upon March 1, when the alias summons was issued, no 
question could be raised. The commencement of an action 
depends not only upon filing a petition, but the issuance of 
summons, For some purposes it is not deemed com- 
menced until the summons is served, although after service 
the commencement of a suit may relate back to the date of ¢ 
the summons. In no case is an action, where jurisdiction 
depends upon actual service, deemed commenced by the 
mere filing of a petition unaccompanied by the issuance 
of summons. In order that an action should be com- 
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menced there must in every case be a petition on file and a 
summons issued based upon that petition. Both these es- 
sentials existed upon March 1, as soon as the alias sum- 
mons was issued. The first summons having proved abor- 
tive, the issuance of the alias summons for the purposes of 
this case must be deemed the commencement of the action, 
and for the reasons stated we think the learned judge erred 
in sustaining defendant’s objections. It must be remem- 
bered that the only service had was upon Ballard, the 
plaintiff in the attachment suit. The acts complained of. 
were tortious in their nature, and Ballard might be sued 
without joining other tort-feasors. We are not, therefore 
to be understood as determining any questions which might 
arise in consequence of any action taken for the purpose 
of bringing the sheriff into the case by summons issued to 
another county and there served upon him. 


REVERSED AND REMANDED. 


Epwarp ROoSEWATER V. FRIEDRIEKA PINZENSCHAM. 
FILED JANUARY 16, 1894. No. 6103. 


1. Notice of an application for a license to sell intoxi- 
cating liquors must be published at least two weeks in a 
newspaper published in the county having the largest circula- 
tion therein, before any action can be taken on the application. 
When the notice is inserted in a daily paper, it must be pub- 
lished daily for the statutory period. 


2. The affidavit of the publisher of a newspaper, accompa- 
nying and annexed to such a notice, stating, after giving the 
name of the paper, ‘‘that said newspaper has the largest circula- 
tion in Douglas county, and that the printed notice hereto at- 
tached was, to his personal knowledge, published daily in the said 
daily newspaper from the 15th day of December, 1892, to the 28th 
day of December, 1892,” is prima facie evidence of the publica- 
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tion of the notice, and that the same was inserted in the proper 
newspaper. The affidavit may be impeached by competent evi- 
dence. 


3. A license board has no authority to designate the newspaper in 
which the publication of such notices shall be made. 


4. The statute relating to the publication of notices of 
applications for liquor licenses contemplates that the newspaper 
in which such notices are to be published must be one having 
bona fide subscribers. The circulation of the paper is not to be 
determined alone from the number of subscribers in the county, 
but from such subscription list and the bona fide average sales of 
the publication combined. 


5. Whether or not several editions of a daily paper are 
separate and distinct publications is a question of fact to be de- 
termined, from the evidence, by the license board. 


6. Notice of application for liquor license. Where the mat- 
ter published in each of several editions of a daily paper is not 
substantially the same, and each edition has a different head- 
ing or name, and is sent to a different set of snbscribers, liquor 
notices should be inserted in but one edition thereof, and the 
circulation of which alone will determine whether the notice was 
inserted in the proper paper. 


r 


Powers of License Board. A license board, on the hearing 
of a remonstrance agaiust granting a liquor license, has power to 
compel the attendance of witnesses, the production of books and 
papers, and to commit for contempt a witness if he persists in 
refusing to answer questions, or if he willfully refuses to produce 
books and papers before the board. 


Error from the district court of Douglas county. Tried 
below before Krysor, J. 


The opinion contains a statement of the case, 


Edward W. Simeral, for plaintiff in error: 


The law regards each daily edition as a separate news- 
paper. (State v. City of South Omaha, 33 Neb., 876; Rus- 
sell v. St. Paul, M. & M. R. Co., 31 N. W. Rep. [Minn.], 
692; Scammon v. City of Chicago, 40 Ill., 146; Hull v. 
Chicago, B. & Q. R. Co., 21 Neb., 371.) 
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Hall & McCulloch, contra, cited: Fairchild v. City of St. 
Paul, 49 N. W. Rep. [Minn.], 325; Lambert v. Stephen, 
29 Neb., 283. / 


Norvat, C. J. 


This is a proceeding in error to reverse the judgment of 
the district court of Douglas county affirming an order of 
the board of fire and police commissioners of the city of 
Omaha granting a saloon license to defendant in error. 
In December, 1892, Friedrieka Pinzenscham filed with the 
secretary of the board of fire and police commissioners of 
the city of Omaha a petition, signed by the requisite num- 
ber of qualified petitioners, praying a license to sell intox- 
icating liquors in said city during the year 1893. Notice 
of the application in due form was published in all of the 
daily editions of the Omaha Daily World-Herald,’ from 
the 15th day of December, 1892, to the 28th day of the 
same month. Edward Rosewater filed with said board a 
remonstrance against the issuing of a licence to defendant 
in error, on two grounds: First, that the notice of said ap- 
plication was not published in the newspaper having the 
largest circulation in Douglas county; second, that at the 
time said notice was published in the World-Herald the 
applicant knew said paper did not have the largest cir- 
culation in said connty. On. the 12th day of January, | 
1898, a hearing was had upon the remonstrance, before the 
board of' fire and police commissioners, and upon consid- 
eration of the testimony adduced it was ordered by said 
board that the remonstrance be overruled, that the appli- 
cant’s bond be approved, and that a license be granted. 
The remonstrator prosecuted error to the district court, 
where the decision of the board was sustained. 

Section 2174 of the Consolidated Statutes (sec. 2, ch. 50, 
Comp. Stats.), relating to notice of applications for liquor 
licenses, provides that “no action shall be taken upon said 
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application until at least two weeks’ notice of the filing of 
the same has been given by publication in a newspaper 
published in said county, having the largest circulation 
therein, or if no newspaper is published in said county, by 
posting written or printed notices of said application in 
five of the most public places in the town, precinct, village, 
or city in which the business is to be conducted,” etc. The 
foregoing provision is mandatory and imperative. Unless 
the statutory notice has been given, the license board has 
no jurisdiction or power to issue a license. Manifestly 
it was the intention of the legislature that the notice should 
be- published in the newspaper, in case one is published 
in the county where the liquors are to be sold, having 
the largest bona fide circulation therein, (Lambert v. 
Stevens, 29 Neb., 283.) In the case cited it was held, in 
effect, that, even though the notice is published in a news- 
paper not having the largest circulation, the publication is 
sufficient, provided the applicant acted in good faith in the 
making of the choice of the paper; and upon a re-exam- 
ination of the question, we are satisfied that the rule an- 
nounced in the decision alluded to is correct, and should 
be followed. 

In State v. South Omaha, 33 Neb., 876, it was decided 
that a notice of an application for a license to sell intoxi- 
caling liquors must be published for two weeks, in each 
issue of the paper. Where the paper containing the notice 
is a daily, the notice must be published daily; but in case 
the paper having the largest circulation in the county is 
published weekly, the notice must be published therein in 
every issue of such paper for two weeks. In the case at 
bar, no question is made as to the form of the notice, nor is 
it claimed that the notice was not inserted for the requisite 
length of time, but it is insisted by the remonstrator that 
the newspaper selected was not a proper one, for the reason 
that the World-Herald does not have as large a circulation 
in Douglas county as the Omaha Bee. This is the main 
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ground, and the only one which we deem necessary to notice, . 
upon which a reversal is asked. It might be observed 
that the notice given by the defendant in error of her appli- 
cation for a license, with proof of publication thereof, was 
filed with the license bond before any action was taken upon 
this application. A copy of this notice is contained in the 
record before us, Accompanying and annexed to the notice 
is the affidavit of Guy N. Stephens, the advertising clerk 
of the Omaha Daily World-Herald, which states “that said 
newspaper has the largest circulation in Douglas county, 
and that the printed notice hereto attached was, to his per- 
sonal knowledge, published daily in the said daily news- 
papers from the 15th day of December, 1892, to the 28th 
day of December, 1892.” This affidavit is prima facie 
evidence, not only of the publication of the notice, but that 
the same was inserted in the newspaper having the largest 
circulation in Douglas county. The affidavit, however, is 
not conclusive, but may be impeached by competent proof. 
(Code, sec. 370.) 

Does the evidence in the case disclose that the notice in 
question was not published in compliance with the provis- 
ions of the statute above quoted, relating to such notices? 
Upon the hearing before the board of fire and police com- 
missioners there were introduced in evidence, over the ob- 
jection of the applicant, the record of a resolution adopted 
by said board on the 30th day of October, 1892, requesting 
the publishers of the several newspapers in Douglas county 
to furnish the board with a sworn statement of the num- 
ber of subscribers each had in the county, to the various 
editions, during the period beginning August 1, 1892, and 
ending October 31, 1892; also the record of the following 
proceedings of the board at their meeting held on Novem- 
ber 14, 1892: 

“The secretary presented affidavits of circulation from 
the Omaha World-Herald and from the Omaha Bee as fol- 
lows, to-wit: From William H. Dox, city circulator of the 
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World-Herald, dated November 7, 1892, showing the av- 
erage daily circulation during the period beginning August 
1, 1892 and ending October 1, 1892, to be 10,112 copies. 
From N., P. Feil, of the Omaha Bee, dated November 7, 
1892, showing the average dusty circulation of the Bee for 
three months ending October 31, 1892, to be, Morning Bee, 
2,374 copies, and Evening Bee, 8,144 copies (total 10,518). 
From G. M. Hitchcock, of the World-Herald, dated No- 
vember 14, 1892, showing the circulation of the World- 
Herald for the month of October, 1892, as being 10,694. 
From N. P. Feil, of the Bee, dated November 14, 1892, 
showing the average daily circulation of the Evening Bee 
during October as 8,214 copies, and the Morning Bee, 
2,522 copies (10,736). 

“Thereupon, upon motion, the following resolution was 
adopted, to-wit: 

“Resolved, That the board finds from the affidavits filed 
by the World-Herald and from the affidavits filed by the 
Bee, that the Bee is the newspaper having the largest cir- 
culation in the county of Douglas, the two papers above 
mentioned being the only two newspapers which have filed 
any evidence of circulation.” 

The foregoing action of the board was had prior to the 
time Pinzenscham filed her petition for a license. We are 
unable to find any provision of statute, and our attention has 
not been called to any such by counsel, which makes it the 
duty of a license board to take testimony and determine 
in advance of the filing of an application for a license, 
which paper published in the county has the largest circu- 
lation therein. The action of the board, therefore, was not 
binding upon the applicant, nor was the same admissible 
for the purpose of showing which paper, the Omaha Bee or 
the World-Herald, had the larger circulation. We do not 
understand that counsel for plaintiff in error claims that the 
foregoing record of the proceedings of the board was com- 
petent evidence on the question of circulation, or that the 
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same was admitted for that purpose; but rather, since a 
copy of the record was served upon defendant in error, it 
was admissible as bearing upon the question whether or 
not she acted in good faith in the selection of the paper in 
which the notice was published. In our view, the validity 
of the notice in this case does not depend upon the good 
faith, or want thereof, of the defendant in error in the des- 
ignation of the paper. Therefore, said record of the pro- 
ceedings of the board of fire and police commissioners will 
not be further considered. 

The determination of the question of fact, namely, which 
of the two papers had the larger circulation, involves the 
consideration of the evidence. Upon the hearing of the 
remonstrance, testimony was introduced for the purpose of 
establishing that the notice was not published in the news- 
paper contemplated by the statute. 

W. H. Dos, being called as a witness for the remon- 
strator, testified that he was an employe of the publisher 
of the World-Herald; that the average daily circulation of 
the World-Herald in Douglas county, for the months of 
August and September, 1892, was 10,112; that during the 
month of October of that year it was between ten and 
eleven thousand; that during a portion of the montlis 
named there were three editions of the paper, viz., morn- 
ing, noon, and evening, and for the remainder of the time 
there were but two; that the figures given by the witness 
covered all the editions, including the paper issued on Sun- 
day. 

G. M. Hitchcock, business manager of the World- Her- 
ald, testified that generally four editions of his paper are 
published daily, namely, “Zarly Mail” edition, so called for 
the Burlington flyer, Morning World-Herald, Noon World- 
Herald, and Evening World-Herald; that subscribers of 
the morning and evening editions are rarely the same, 
probably twenty-five duplicates; that the noon edition is 
not sent to subscribers, but is sold by news-boys. Witness 
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declined to state the number of subscribers for the different 
editions separately, or the number sold by news-dealers, 
but insisted on treating all the editions as one newspaper. 
Witness was asked to produce the book containing a list of 
subscribers, but he failed to comply with the request. 

N. P. Feil, business manager of the Omaha Bee, testi- 
fied that during the months of August, September, Octo- 
ber, November, and December, 1892, there were three 
editions daily, except Sunday, known as Morning World-. 
Herald, Noon World-Herald, and Evening World-Herald; 
that the average daily circulation of the Omaha Evening 
Bee, for August, September, and October, 1892, six days 
in the week, excepting Sunday, on which no evening edi- 
tion is published, was 8,144, which is exclusive of returned 
papers from news-stands, or railroad papers delivered in 
Omaha; that the average circulation of the Evening Bee for 
December of the same year was 8,151, and for November, 
8,308. Witness further stated that in giving these figures 
he relied upon a memorandum made from the books of the 
Bee, and that he could not remember the circulation with- 
out refreshing his recollection from the books or a memo- 
randum. The board also ruled that witness should not 
state the circulation of the Morning Bee. 

F. M. Youngs, foreman of the press-room of the Omaha 
Bee, testified that the number of Evening Bees printed 
daily during December, 1892, was between ten and eleven 
thousand, of which number about seventy-six or seventy- 
eight hundred were delivered daily to Mr. Williams, the 
lessee of the city circulation of the paper; that from 250 
to 350 Evening Bees are delivered by witness daily to the 
news-boys; that the usual speed of a Potter press is 9,000 
per hour; that the publishers of the World-Herald have 
a Potter press, and also a Hoe press. 

William Nichol, helper in the press-room of the Bee, 
testified that he was familiar with the speed newspapers 
are printed on a Potter or web perfecting press, the same 
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being the kind used in the printing of the Evening World- 
Herald; that such a press will ordinarily print 150 papers 
per minute; that on December 22d, 23d, 24th, and 31st, 
1892, and on January 2, 1893, witness timed the running 
of the press on these dates, during the period the Evening 
World-Herald was being printed, and that the length of 
time consumed was from forty-seven to fifty minutes, ex- 
clusive of stops. . 

James Ryan testified that it requires about an hour to 
print the evening edition of the World-Herald. 

Edward Rosewater, president of the Bee Publishing 
Company, testified that he had examined the books and 
found that the circulation of the Bee was larger in Novem- 
ber than in October; that the circulation of the Evening 
Bee was greater by one hundred in December thau it was 
in October. Witness declined to give the circulation of 
the Morning Bee, but stated that “whenever Mr. Hitch- 

cock will come and tell now. many papers they print in the 
morning, I will tell ours.’ 

There is considerable more testimony in the record, but 
the foregoing is believed to be a fair synopsis of that por- 
tion relating to the circulation of the two papers. It will 
be noticed that the evidence-in the case is not of the most 
conclusive or satisfactory character. Instead of the books, 

_which show the circulation of the Bee and World-Herald 
respectively, being produced on the trial and introduced in 
evidence, witnesses were permitted to state what it is 
claimed appears on the face of the books. On the one side 
the witnesses refused to divulge the circulation of each edi- 
tion of the World-Herald, while those for the remonstrator 
declined to give the circulation of the Morning Bee. The 
books themselves were the best evidence of their contents, 
yet they were not required to be produced, nor was any 
attempt made to compel the witnesses on either side to 
answer many pertinent and proper questions put to them. 
Doubtless, this arose from the belief that the license board 
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had no authority either to enforce the production of the 
books, or to punish witnesses as for contempt for their re- 
fusal to testify. This court is, however, unanimously of 
the opinion that the board possessed such power. The 
proposition is too plain to require discussion or the citation 
of authorities in support thereof. 

It appears from the proofs in the case that defendant in 
error’s notice was inserted in all of the editions of the 
World-Herald, and that the aggregate daily circulation in 
Douglas county of all of said editions at the time was be- 
tween 10,000 and 11,000. The Evening Bee likewise had 
at the time of the publication a circulation in the county of 
8,150. The contention of the remonstrator is, and we are 
asked to so decide, that each edition of the World-Herald 
is a separate and distinct newspaper. A newspaper, in the 
usual popular acceptation of the word, is a publication is- 
sued at regular stated intervals, containing, among other 
things, the current news, or the news of the day. (16 Am. 
& Eng. Ency. of Law, 490.) In contemplation of the 
statute relating to the publication of notices of applications 
for liquor licenses, the newspaper in which such notices are 
to be published must not only be one having bona fide 
subscribers, but the publication must have the largest cir- 
culation in the county. By this we do not mean that the 
circulation is to be determined alone by the number of . 
subscribers residing in the county, but from the subscrip- 
tion list and average bona fide sales of the paper in the 
county, combined. A paper which is not distributed to 
subscribers, but is merely sold to news-boys and news- 
dealers for distribution, is not such a publication as the 
law requires notices like the one in question shall be in- 
serted in. (Scammon v. City of Chicago, 40 IIl., 146.) 

Counsel for plaintiff in error cites the case of Hull v. 
Chicago, B. & Q. R. Co., 21 Neb., 371, as sustaining his 
contention that the several daily editions of the World- 
Herald do not constitute one newspaper. In that case, no- 
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tice of proceedings to condemn real estate taken for right 
of way of a railroad was published in the Daily State Jour- 
nal a portion of the time, and the remainder of the time in 
the Weekly Stute Journal. It was held that the publication 
was invalid, for the reason that it was made in two distinct 
newspapers, instead of one; in other words, that the 
Weekly State Journal was a separate and distinct paper from 
the Daily State Journal. There the evidence conclusively 
established, and the trial court so found, that although such 
papers were published at the same office by the same pro- 
prietors, they were sent to different subscribers in different 
localities, and were in fact separate and different papers. 
There is nothing in the record before us from which we can 
say as amatter of fact that each daily edition of the World- 
Herald is a separate and distinct pub\ication. 

It is said in the brief of remonstrator “that the Morn- 
ing World-Herald and Evening World-Herald contain dif- 
ferent articles and news items.” This may be true asa 
matter of fact, but there is absolutely no proof in the rec- 
ord to show whether the matter contained in the various 
editions is the same or unlike. If there is such evidence, 
we have failed todiscover it. True, each edition was issued 
by the same publisher and each was sent to a different set 
of subscribers, from which we might conjecture, perhaps, 
that the several editions did not constitute one newspaper ; 
yet these facts alone are not sufficient to justify us in so 
holding. Whether or not the several editions of a daily 
paper are separate and distinct publications is a question of 
fact to be determined from the proof, in the first instance, 
by the license board. If the matter published in each edi- 
tion of a daily paper is not substantially the same, and 
each edition has a different heading or name, and is sent to 
different subscribers, it would be quite clear that the com- 
bined circulation of all cannot be counted, for the purpose 
of ascertaining the newspaper in which notices like the one 
in question should be published. 
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‘ Counsel for defendant in error calls attentjon to the case 
of State v. South Omaha, supra, and to the following Jan- 
guage used by the author of that opinion, viz.: “ This no- 
tice is to have as wide publicity as possible.” Again, “The 
object of the publication is to give the widest possible pub- 
licity to the application, in order that those who consider 
the applicant an unfit person to conduct a saloon, may have 
an opportunity to remonstrate against the issuing of license.” 
The foregoing must be construed with reference to the case 
that was there before the court. The question there in- 
volved was whether a notice of application for a license to 
sell liquors, which is published in a daily paper, must be 
published therein continuously each day for two weeks. 
The question now under consideration was not before the 
court. To give the*language above quoted the meaning 
contended for by defendant in error would not only require 
that the publication be made in each edition of a newspaper, 
daily, weekly, and tri-weekly, as well as in all the news- 
papers published in the county. Such was not within the 
contemplation of the statute. All that the law requires is 
that the notice shall be published in the newspaper having 
the largest circulation in the county. If several editions of 
a daily paper in fact constitute but one paper, then the no- 
tice must be published in each of said editions. If each 
edition is a separate and distinct publication, a publication 
in one, if the same has the largest circulation in the county, 
will be sufficient. But if we regard each edition of the 
daily World-Herald as a distinct publication, still the judg- 
ment below is right, since the evidence fails to disclose that 
any one of such editions, in which the notice was published, 
had a smaller circulation than the Evening Bee. The lat- 
ter publication may have a larger circulation in Douglas 
county than any single edition of the World-Herald, but 
if so, the evidence does not show it, owing to the fact that 
the record shows the aggregate circulation of the several 
editions of the paper merely, and not the circulation of 
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each edition separately. For the reasons stated the judg- 
ment will be 
AFFIRMED. 


OmaHA & REPUBLICAN VALLEY Rainway CoMPANY 
v. JoHN N. Rickarps. 


FILED JANUARY 16, 1894. No. 5187. 


es 


. Adverse Possession, AN EASEMENT in real estate may be 
acquired by open, notorious, peaceable, uninterrupted, adverse 
possession for the statutory period of ten years. 


Where a party enters upon and occupies land under color 
of title, such possession is regarded as co-extensive with the en- 
tire tract described in the instrument under which such pos- 
session is claimed. 


Aw 


. Hasements: ADVERSE PossEssion. Although color of title is 
not indispensable to adverse possession, yet where a railroad 
company enters upon aud takes possesssion of the real estate of 
another for a right of way without color of title, such possession 
is limited to the land actually occupied; and in such case the 
corporation will acquire a right of way of the width, and no 
more, which it has so used and occupied for the full period of 
limitations. 


= 


. Eminent Domain: PLEApiIne: Descriprion. In proceed- 
ings to condemn land of an individual for the use of a railroad, 
the petition must accurately describe the tract affected by the 
proceedings. Where the petition describes the land by govern- 
ment subdivision, the description is insufficient to authorize the 
condemnation of real estate within the limits of an incorporated 
city, which real estate has been laid out and platted into lots 
and blocks. 


Error from the district court of Gage county. Tried 
below before APPELGET, J. 


J. M. Thurston, W. R. Kelly, and E, P, Smith, for plaint- 


iff in error, 


Rickards & Prout, contra, 
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Norvat, C. J. 


This is an action of ejectment by John N. Rickards 
against the Omaha & Republican Valley Railway Com- 
pany to recover possession of a portion of lot 103, in South 
Beatrice, an addition to the city of Beatrice. The petition 
is in the ordinary form. The defendant answered by a 
general denial, and also pleaded the statute of limitations 
of ten years. Plaintiff replied, denying each allegation 
of new matter contained in the answer. There was a trial 
to the court, without the intervention of a jury, which re- 
sulted in a finding and judgment for the defendant com- 
pany that it has an easement in, and is entitled to the pos- 
session of, that part of said lot 103 embraced in the following 
description, to-wit: Commencing at the northeast corner of 
said lot 103, running thence south 27 feet; thence north- 
westerly to a point 56 feet west of the northeast corner of 
’ said lot; thence east 56 feet tothe place of beginning. The 
court further found for the plaintiff for so much of said lot 
103 as is described as follows: Beginning at a point 56 
feet west of the northeast corner of said lot, running thence 
west 43 feet; thence southeasterly to a point in the south 
line of said lot, 37 feet west of the sontheast corner of said 
lot; thence east 37 feet ; thence north 17 feet; thence north- 
- easterly to the point of beginning. The defendant prose- 
cutes error, alleging that the finding in favor of the plaint- 
iff is not sustained by sufficient evidence, and is contrary to 
law. The cause was tried upon the following agreed state- 
ment of facts: 

“ First—The property in controvery is situated within 
the limits of the east half northeast quarter of section 4, 
town 3, range 6 east of the sixth P. M. 

“Second—The legal title to said tract, and the disposi- 
tion thereof is shown, so far as the same appears thereon, 
by the abstract of the title thereto, hereto annexed, marked 
Exhibit ‘A’ and made a part hereof; other proceedings 
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and conveyances claimed to affect said property are as be- 
low stated. 

“Third—The abstract annexed, and its memoranda of 
conveyances, and also the statements and memoranda of 
other proceedings below written, are to be taken with the 
same effect as though the original instruments and pro- 
ceedings were themselves hereto annexed. 

“ Fourth—The track of the defendant and its road-bed in 
fact occupied, wheu constructed, and still occupies, the fol- 
lowing described ground, viz.: Commencing at the north- 
east corner of Jot No. 103 in South Beatrice, running 
thence south 27 feet; thence in a northeasterly direction to a 
point 56 feet. west of the northeast curner of said lot; thence 
east 66 feet to the place of beginning. 

“ Fifth—The Omaha and Republican Valley Railroad 
Company was, about the month of September, 1879, a 
railroad corporation of this state, and at said time located 
its line of railroad over and across the east half northeast 
quarter section 4, town 3 north, range 6 east, and by its 
line across said land in fact intersected and crossed Jots 104, 
103, 102, 110, 111, 112, 118, 114, 99, 100, 101, in South 
Beatrice, as shown by the plat thereof, referred to in the 
‘abstract of title hereto annexed, marked Exhibit ‘A.’ 

. “Sixth—That the Omaha & Republican Valley Rail- 
road Company finished and completed its line of railroad, 
as in this agreement mentioned, on or about January 1, 
1880, and has from thence hitherto, it and its successors, 
maintained, occupied and operated the same on the line of 
its original location. 

“ Seventh—That about the month of September, 1879, 
the Omaha & Republican Valley Railroad Company com- . 
menced and instituted certain proceedings in the county 
court of Gage county, Nebraska, to obtain a right of way 
for its railroad, and for such purpose duly filed its petition 
in said court, and that said court duly appointed a com- 
mission for such purpose as provided by law; that ou or 
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about November 13, 1879, proof of service of notice on 
the South Platte Land Company in said proceeding was 
filed in said court, a copy of which is hereto annexed, 
marked Exhibit ‘ B’; that afterwards on the 14th day of 
November, 1879, said commission filed in said proceed- 
ings a report of its doings in the premises, a copy of which 
is hereto annexed, marked Exhibit ‘C’; that on Novem- 
ber 18, 1879, the said Omaha & Republican Valley Rail- 
road Company deposited in said county court the amount 
of money awarded by said commission in said proceeding 
as stated and awarded in and by said Exhibit ‘C’; that 
afterwards, on December 29, 1879, there was filed in said 
county court, by said South Platte Land Company, a cer- 
tain order for the payment of money, a copy of which, 
with its indorsemenis, is hereto annexed, marked Exhibit 
‘D,’ and made a part hereof; that on January 9, 1880, the 
said county court paid out said money on said order and 
took a receipt therefor in writing, a copy of which is hereto 
annexed, marked Exhibit ‘ E,’ and the same is made a part 
hereof. The said commissioners so appointed by said county 
court were, before the making of the said appraisement and 
report set forth in said Exhibit ‘ C,’ qualified by taking the 
oath prescribed by law, a copy of which is hereto annexed, 
marked Exhibit ‘C C,’ and the same is made a part hereof. 
The said report and condemnation proceedings above re- 
ferred to were all of them recorded in the office of the 
county clerk of Gage county, Nebraska, on the 7th day of 
January, 1880, at 2 o’clock P. M. of said day, and entered 
in the numerical index and recorded in book ‘D’ of Mis- 
cellaneous Records, page 125, and following. 

“ Kighth—That on the 26th day of December, 1879, the 
said South Platte Land Company made, executed, aud de- 
livered to the said Omaha & Republican Valley Railroad 
Company its certain deed, a copy of which is hereto an- 
nexed, marked Exhibit ‘F,’ and the same is made a part 
hereof. 
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“ Ninth—The map or plat hereto annexed, marked Ex- 
hibit ‘G,’ made a part hereof, shows the location of the east 
half northeast quarter and of South Beatrice as laid out 
thereon, and the line of the original location and construc- 
tion of said railroad over and through the same, the track 
shown thereon crossing near the northeast corner of lot 103 
being the line of original location. 

“Tenth—The heavy white Jine on said map shows the 
line which defendant and its predecessor claims and has 
claimed as its exterior boundary lines under said condem- 
nation proceedings and the said deed to the Omaha & Re- 
publican Valley Railroad Company, the particular premises 
within lot 103 so claimed by it being described as follows: 
Commencing at the northeast corner of lot 103, running 
thence west on north line of said lot 99 feet; thence south- 
easterly to a point in the south line of said lot, 37 feet west 
of the southeast corner thereof; thence east 37 feet; thence 
north 44 feet to the place of beginning. 

“ Kleventh—The Omaha & Republican Valley Railway 
Company is a railroad corporation of the state of Nebraska, 
and is the successor to the Omaha & Republican Valley 
Railroad Company, and as such successor is vested with all 
the property, rights, and franchises of the said Omaha & 
Republican Valley Railroad Company. 

“ Twelfth—The said Omaha & Republican Valley Rail- 
road Company and its successor, this defendant, have been 
in the open, notorious, exclusive, and adverse actual pos- 
session of its said track and road-bed as a railroad, as con- 
structed on its said line of original location, for more than 
ten years before the commencement of this suit. 

“Thirteenth—The premises in the vicinity of the said 
railroad in the years 1879 and 1880, when said railroad 
was built over and across the said east half northeast quar- 
ter, were vacant and uninclosed lands or lots. The plat of 
South Beatrice had before that time been made and recorded, 
but the ground was vacant, uninclosed, and unoccupied. 
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“ Fourteenth—It is agreed that on August 24, 1877, the 
following streets and parts of streets, as shown on Exhibit 
‘G, were duly vacated, to-wit: Fifth, Sixth, Seventh, and 
Eighth, from the south line of South Beatrice to the south 
line of Perkins street, Ames street west of the center of 
Fourth street, also Fourth street, all except the east half of 
said street, lying north.of the south line of Perkins street; 
and afterwards, on April 26, 1879, a strip extending from 
the south line of Perkins street southwards was dedicated 
to the public, which strip was located on what was once the 
east half of Fifth street, before its vacation.” 

The abstract of title, which is attached to the foregoing 

- stipulation as an exhibit, shows a complete and perfect chain 
of title to the entire premises in controversy, by patent from 
the United States government to one John L. Carson, and 
from Carson, through other parties, to plaintiff. The rail- 
road company claims title to the real estate mentioned in 
the petition by reason of adverse possession. The portion 
of said lot 103 described in the fourth paragraph of the 
stipulation is occupied by the road-bed and track of plaint- 
iff in error, and it having been in the open, notorious, ex-_ 
clusive, adverse, actual possession thereof for more than 
ten years prior to the bringing of this suit, the corpora- 
tion thereby acquired an easement therein, and was en- 
titled to said strip of ground. The trial court having 
given the defendant below judgment for that portion of the 
lot, it is no longer involved in the case. 

The controlling, and we may say the only, question pre- 
sented for our consideration and decision is this: Did the 
railroad company acquire title to any portion of said lot 
which the trial court found belonged to Rickards, and which 
adjoins on the south the strip actually used and occupied 
by the road-bed and track of the corporation? As we 
have said, plaintiff in error claims the land in dispute by 
adverse possession. While the railroad company has been 
in the exclusive occupancy, for the statutory period, of the 
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strip used for the road-bed and track, there is nothing in 
the agreed statement of facts to show that it has been in 
possession of, or exercised any acts of ownership over, any 
other portion of said lot 103. The premises, when the 
‘road was constructed, were vacant, uninclosed, and unoccu- 
pied. There is no claim ‘that the Omaha & Republican 
Valley Railroad Company, or its successor, plaintiff in 
error, has ever inclosed the land in dispute with a fence, 
or that when the road was located, or at any other time, 
it staked out the width of its right of way across lot 103. 
So far as this record discloses, the company has never used 
any portion of the lot for its right of way, except the strip 
which was awarded it by the district court. The presump- 
tion of law is always in favor of the owner of the record 
title, and the burden of proving adverse possession rests 
upon the party relying thereon, It did not devolve upon 
plaintiff below to establish that he and his grantors have 
been in the actual occupancy of the premises during the 
statutory period. 

Counsel for the railroad company call attention to the 
tenth paragraph of the stipulation of the parties above 
mentioned, which reads: “The heavy white line on said map 
shows the line which defendant and its predecessor claims 
and has claimed as its exterior boundary lines,” etc. There 
can be no doubt that it is established that the company has 
ever claimed its right of way, where the road crosses lot 
103, consisted of a strip of land 100 feet in width, being 
50 feet on each side of the center line of its road-bed, and 
the land here demanded is within such limits; but it does 
not necessarily follow that the plaintiff in error, or its pre- 
decessor, has held adverse possession of the ground next 
south of the twenty-seven feet which has been occupied by 
its track and road-bed. Whether the adverse possession 
of the twenty-seven feet constituted a similar possession of 
the whole fifty feet south of the center of its track depends 
upon whether its occupancy has been under color of title. 
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There is a marked distinction between a possession acquired 
under a claim of right or color of title, and where possession 
of land is taken and held by a mere usurper or intruder. 
Where a party’s occupancy is under a color of title, his pos- 
session is regarded as being co-extensive with the entire 
tract described in the instrument under which possession is 
claimed. On the other hand, where one enters without color 
of title, his possession is confined to the land actually occu- 
pied. It is firmly settled in this state that while color of title 
is not indispensable to adverse possession, yet, when the 
occupancy is without color of title, possession is limited to 
the land actually occupied. (Gatling v. Lane, 17 Neb., 80; 
Haywood v. Thomas, 17 Neb., 237.). The rule stated ap- 
plies to corporations and individuals alike. 

Did the railroad company take possession of any part of 
lot 103, and hold and occupy the same under and by virtue 
of a color of title? Neither the condemnation proceedings 
mentioved in the seventh paragraph of the stipulation, nor 
the deed referred to in the eiglith paragraph, conferred any 
authority upon the company to take possession of, and con- 
struct its road over, lot 103, as we shall proceed to show. 
In the condemnation proceedings, no reference is made to 
lot 108, in South Beatrice, or any other lot. The real es- 
tate in the notice of condemnation of right of way, and in 
the report of the commissioners appointed by the county 
judge of Gage county to appraise and assess the damages 
caused by the location of the railroad, is described as the 
east half of the northeast quarter of section 4, township 3 
north, range 6 east. It appears from the abstract of title 
that the northeast quarter of the northeast quarter of said 
section 4, in June, 1872, was platted by the owner thereof 
as South Beatrice, which plat was duly recorded: on the 
12th day of the same month. The condemnation proceed- 
ings were not commenced until! more than seven years there- 
after, and, at the time they were instituted and the railroad 
was located and constructed, the real estate in controversy 
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was Within the limits of an addition to the city of Beatrice. 
The description of the property in the condemnation papers 
was insufficient to include lands which had theretofore been 
laid out and platted into lots and streets; therefore, by the 
proceedings to condemn, the railroad company acquired no 
right of way over lots in South Beatrice. And this is the 
construction placed upon the condemnation proceedings by 
the railroad company, for on the 26th day of December, 
1879, in consideration of $750, it procured a deed from the 
South Platte Land Company, the owner of the lots in South 
Beatrice, for right of way, a strip fifty feet wide on each 
side of the center of its railroad track as then located through 
lots 99, 100, 101, 102, 110, 111, 112, 113, and 114, in 
South Beatrice. If the railroad company acquired a right 
to pass over the foregoing mentioned lots under the law of 
eminent domain, there was no necessity of its afterwards 
obtaining the deed alluded to. This deed was insufficient 
to create a color of title to the premises in litigation, for 
the obvious reason that lot 103, of which they form a part, 
is not mentioned in the conveyance. For some cause or 
other, not disclosed by the record, this lot was not included 
in the descrintion therein. From the fact that in the no- 
tice of condemnation, as well as in the report of the com- 
missioners appointed to assess the damages, the land sought 
to be acquired for right of way is described as being “a 
strip of ground 100 feet in width upon the line as located,” 
it cannot be inferred that the railroad company claimed or 
occupied a strip that wide where its track passes over lot 
103. A right of way of a railroad is generally 100 feet 
wide, and probably, where real estate is sought to be appro- 
priated for that purpose by the power of eminent domain, 
and the width required for right of way is not specified in 
the proceedings, or where a deed conveys to a railroad 
company a right of way over a particular tract of land, 
and no mention is made in the conveyance of the width ot 
the land conveyed, it might be held that the customary or 
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usual right of way was acquired. Some of the authorities 
cited by plaintiff in error go to that extent; but it requires 
no argument to show that such decisions have no applica- 
tion here, since the railroad company entered upon and con- 
structed its road across the lot in question without authority 
so to do from the owner, and without complying with the 
statute which confers upon a railroad company the power 
to appropriate lands for right of way against the consent 
of the owner. Where a railroad company enters upon land 
without any pretense of title, in the absence of a designa- 
tion of boundaries, there is no presumption that the corpo- 
ration has appropriated for its right of way a strip of the 
usual width, or all that the statute allows it to take for that 
purpose. 

Attention has been called to the statute of this state re- 
lating to eminent domain. We cannot conceive that it has 
any bearing upon the subject under discussion. As we 
have already shown, the railroad company acqnired no right 
to cross lot 103 by the condemnation proceedings. Again, 
the statute does not fix the exact width of a railroad right 
of way, but, on the other hand, it expressly provides that 
“the lands held, taken, and appropriated, otherwise than by 
the consent of the owner, shall not exceed 200 feet in 
width, except for wood and water stations and depot 
grounds, unless where greater width is necessary for exca- 
vations, embankments, or depositing waste earth.” The 
legislature has specified the maximum width, merely, where 
land is appropriated for a right of way against the consent 
of the owner, and this court has held that the right is re- 
stricted to so much real estate as is essential for the location, 
construction, and convenient use of the road. (Forney v. 
Fremont, E. & M. V. R. Co., 23 Neb., 465.) It must be 
presumed, in the absence of a showing to the contrary, that 
the portion of lot 103, which has been actually used and 
occupied by the railroad company for the past ten years, 
was all that was reasonably necessary to the convenient and 
proper use and maintenance of the railway. 
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The principal authority on which counsel for plaintiff in 
error rely is Hargis v. Kansas City, C. & 8. R. Co., 100 
Mo., 210. That was a case where a land owner verbally 
agreed to donate and convey to the railroad company the 
usual right of way across his land, and in pursuance thereof 
the company entered upon the land and staked off a right 
* of way of the customary width of 100 feet, and constructed 
its road thereon, but exercised actual and exclusive posses- 
sion of only 25 feet along the center of the strip, under a 
claim and color of title to the whole 100 feet. It was held 
that such possession for the necessary length of time gave 
the company a title, under the statute of limitations, for the 
strip of 100 feet in width. We find no fault with that de- 
cision, but it is clearly inapplicable to the facts of the case 
at bar. There the corporation entered upon and occupied 
the land under a license given by the owner, and the 
boundary of the right of way was marked by stakes. The 
parol agreement to convey was sufficient to constitute a 
good color of title (Niles v. Davis, 60 Miss., 750; MeClel- 
lan v. Kellogg, 17 Ill., 498; Teaboul v. Daniels, 38 Ia., 
158; Rannels v. Rannels, 52 Mo., 108); and the actual 
possession of a portion of the strip under a claim and color 
of title to the whole was constructive possession of the en- 
tire 100 feet. In the case we are considering, there was no 
designation of the boundaries of the 100 feet now claimed 
as aright of way, nor did the railroad company enter under 
a license, parol or otherwise, from the owner of the lot. It 
took possession without a shadow or claim of right, therefore 
such possession is limited to that portion of the lot actually 
occupied by the company. It is not deemed necessary to 
refer to the other cases cited in the brief of couusel for 
plaintiff in error. Weare of the opinion that, for the rea- 
sons already stated, the judgment of the district court is 
right, and it is 

AFFIRMED, 
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Hartwia Carsrens v. W. G. McDona.p. 
FILED JANUARY 16, 1894. No. 5474. 


1. Breach of Contract: CuHgck as EVIDENCE. Defendant con- 
tracted to sell and deliver to plaintiff in a reasonable time ae 
quantity of corn, $50 of the purchase price being paid at the time 
by the check of the purchaser. A memorandum of the transac- 
tion between the parties, stating the number of bushels and price 
per bushel, was made by plaintiff at the time, on the face of the 
check, in the presence of the defendant. In an action against 
the seller for a breach of the contract, it was held that the check 
was competent evidence. 


2. Action for Damages for Breach of Contract: WHEN Ac- 
. CRUES. A mere declaration by a party to a contract, before per- 
formance is due, that he does not intend to comply with the 
terms of his agreement, will not constitute a breach so as to au- 
thorize the other party to maintain an action for damages before 

the time fixed for performance has elapsed. 


3. Instructions: HarmMLess Error: Revizw. The giving of an 
erroneous instruction, where it does not have the tendency to 
confuse and mislead the jury, is not sufficient cause for reversing 
the judgment. 


Where a jury has been fully instructed 
on agiven point, it is wholly unnecessary to give another instruc- 
tion covering the subject, and to do so may be sufficient cause 
for reversal; but it will not have that effect where it is clear that 
the jury were not thereby misled. 


Error from the district court of Pierce county. Tried 
below before Powrrs, J. 


J. B. Smith, for plaintiff in error. 
Douglas Cones, contra. 


Norvat, C. J. 


This action was brought in the court below by W. G. 
McDonald against Hartwig Carstens, to recover damages 
for an alleged breach of an executory contract for the sale 
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of corn. There was a verdict and judgment in plaintiff’s 
favor for $6.25, and defendant prosecutes error to this court. 

Defendant in error is in the stock business in Pierce 
county, and plaintiff in error is engaged in farming in said 
county. The proof shows that on the 7th day of Novem- 
ber, 1890, McDonald went to Carstens’ farm for the pur- 
pose of buying the latter’s crop of corn, and, after some 
negotiations between the parties upon the subject, Carstens 
finally agreed to sell, and deliver in a reasonable time a 
quantity of corn at the agreed price of thirty-five cents per 
bushel. Fifty dollars of the purchase price was paid at the 
time by McDonald giving his check on the bank for that 
sum, and the purchaser agreed to pay the balance upon the 
delivery of the corn, One hundred and forty-one bushels 
and a half of corn, and no more, were delivered upon the 
contract early in December, 1890. Carstens informed de- 
fendant he would deliver enough more to make 600 bushels, 
to which McDonald replied that he would not receive the 
same, unless he would deliver 1,000 bushels. The dispute 
on the trial was as to the quantity of corn sold. Plaintiff 
below claims that he purchased 1,000 bushels, while Cars- 
tens insists that no definite number of bushels was men- 
tioned at the time the contract was made, but that the 
agreement covered merely his yellow corn,—that which had 
been gathered and piled on the ground, as well as the por- 
tion then in the field ungathered. The total amount of 
the yellow corn was afterwards ascertained to be about 600 
bushels. , 

The first assignment in the petition in error is based 
upon the admission in evidence of the check above men- 
tioned, of which the following is a copy: 


“Pierce, Nes., Nov. 7, 1890. No. . 
“The Farmers & Merchants State Bank, pay to Hartwig 
Carstens, or order, ($50) fifty dollars. 
*©35c, per bushel for 1,000 bus. corn. 
“W. G. McDona.p.” 


° 


860 NEBRASKA REPORTS. [Vor 38 


Carstens v, McDonald. 


The ground of objection to the introduction of the in- 
strument, as stated in the record, is “that it is admitted by 
the defendant, Mr. Carstens, that he received the $50 as 
part payment, and that is all this check can be used for.” 
Had this check been offered for the purpose of proving 
payment, the error in the introduction thereof, if any, 
would have been without prejudice, since the payment of 
the $50 is admitted by the defendant’s answer; but the 
writing was not put in evidence for such purpose, but to 
corroborate the testimony of the plaintiff below as to the 
quantity of corn purchased. It will be noticed that on the 
face of the check appear the words “35c. per bushel for 
1,000 bus. corn.” They were made by the drawer of the 
check.’ True, there is a dispute in the testimony as to the 
precise time they were written, but according to the testi- 
mony of plaintiff in error, which is not contradicted by 
any other witness, they were, at least, on the instrument 
when plaintiff received the money thereon from the bank, 
and he knew they were there at that time. According to 
the testimony of defendant in error, they were written by 
himself in the presence of Mr. Carstens at the time the 
contract was entered into, and prior to the delivery of the 
check, as a memorandum of the agreement. We think it 
competent evidence of the transaction as against plaintiff 
in error. 

Another ground urged for a reversal is that the verdict 
is not sustained by sufficient evidence. There is a sharp 
conflict in the testimony relating to the number of bushels 
of corn sold. As to the other matter there is little dispute. 
We do not think the weight of the evidence is so clear and 
decided against the contention of the plaintiff below as to 
call for a reversal of the judgment. If the agreement was 
that Carstens should deliver 1,000 bushels of corn, as there 
is abundant evidence in the record to show, and which the 
jury found to be true, then the contract was broken by 
plaintiff in error. 
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The court charged the jury, in the seventh paragraph of 
the instructions given on its own motion, that “a breach of 
a contract occurs when one of the parties to it refuses and 
declines to carry out its terms, and the other party to such 
contract may then treat it as broken; and in this case, if 
the defendant, after making the contract, and before the 
time of furnishing all of the corn expired, refused to de- 
liver more, or placed himself in a condition that he could 
not perform the contract, the plaintiff was then justified in 
treating the contract as broken by the defendant, and pro- 
ceeding to enforce a recovery of its breach.” Asa legal 
proposition, the foregoing is inaccurate. A mere declara- 
tion by a party to a contract that he does not intend to 
carry out the terms thereof before performance is due, will 
not constitute a breach, so as to authorize the other -to at 
once maintain an action; for the party, at any time before 
the period fixed for performance, has the right to recant and 
comply with his agreement; but if he fails to withdraw 
his declaration before the time comes for performance, it 
will excuse the default of the other party. (Daniels v. New- 
ton, 114 Mass., 530.) Plaintiff in error could not have 
been prejudiced by the giving of the instruction complained 
of, inasmuch as the suit was not instituted until after the 
time for performance had elapsed, and there is no claim 
that plaintiff in error ever offered to comply with the agree- 
ment set up in the petition. On the contrary, the defendant 
below, both in his answer and in his evidence, denies the 
making of said contract, and he contested ‘the cause in the 
court below through the entire trial, upon that theory. 
The jury therefore could not have been misled by the 
charge. The giving of an erroneous instruction, when it 
does not have the tendency to confuse and mislead the jury, 
is.not sufficient reason for vacating the judgment and 
granting a new trial. 

’ Exception is taken to instruction No. 10, which reads as 
follows: “If you find for the plaintiff, you will then de- 
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termine the damage he has sustained, which will be the 
difference between the agreed price of corn and its market 
price at the time it should have been delivered under the 
contract for the number of bushels offered, viz., 600, and 
render your verdict accordingly.” The objection urged 
against the instruction is that, as the substance of it had 
already been given in the fifth paragraph of the charge, 
undue prominence was thereby called to the subject. It 
is useless to give an instruction where the substance of it 
has once been given, and to do so may be sufficient ground 
for reversal; but it will not have that effect where it ap- 
pears that the jury were not thereby misled or confused. 
(Seabrock v. Fedawa, 30 Neb., 424.) In the case at bar 
plaintiff in error has no just cause to complain of the 
amount of damages. In no view of ‘the testimony would 
the jury have been warranted in returning a verdict for the 
plaintiff below for a smaller sum. 

The defendant requested the court to charge the jury not 
to take into consideration the memorandum on the check, 
which request was refused. What has been said by us on 
the introduction of the check disposes of the request to 
charge. There is no reversible error in the record, and the 
judgment is 

AFFIRMED. 


James P. Pantin v. STATE oF NEBRASKA. 
FILED JANUARY 16,1894. No. 5995. 


1. Rape: Evinencs. Ona trial of an information for an assault 
with intent to commit a rape, it is not necessary to prove the 
commission of the offense on the particular day named in the- 
information, provided the same be within the time limited by 
statute for the prosecution of the offense. 
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2. : . Asa general rule, it is incompetent for the state 
in a criminal prosecutiou to prove that the prisoner at some 
other time committed an offense similar to the one with which 
he stands charged. This rule has its exceptions; but whether 
the crime of rape, or an assault with intent to commit that of- 
fense, falls within the rule or its exceptions, is not decided. 


3. Criminal Law: Proor or Distinct CRIMES: PRACTICE. 
Where a single crime is charged in an information, and the state 
on the trial, for the purpose of proving the offense alleged, in- 
troduces testimony tending to prove similar, but distinct crimes, 
the proper practice is for the accused to move the court to re- 
quire the prosecutor to elect on which transaction he will rely 
for a conviction. 


4. The word “abuse,’’ in the sense it is used in section 12 of the 
Criminal Code, is synonymous with ‘‘ravish.”’ 


5. Criminal Law: PRESUMPTION oF INNOCENCE: REASONABLE 
Dousr. In a criminal prosecution the-court instructed the 
jury, in substance, that the law presumed the accused innocent 
of the crime charged, and that such presumption continued un- 
til his guilt should be established by competent evidence beyond 
« reasonable doubt. Held, Sufficient to apprise the jury that 
their verdict must be based upon the evidence in the case alone, 
and that it was not error to refuse an instruction that ‘‘the in- 
formation in this case is of itself a mere accusation or charge 
against the defendant, and is not, of itself, any evidence of the 
defendant’s guilt; and no juror in this case should permit him- 
self to be, to any extent, influenced against the defendant be- 
cause or on account of the information in this case; that your 
personal opinion as to facts not proven cannot properly he con- 
sidered as the basis of your verdict. You may believe as men 
that certain facts exist, but as jurors you can only act upon evi- 
dence introduced upon the trial, and from that alone you must 
form your verdict, unaided, unassisted, and uninfluenced by 
any opinion or presumption not formed upon the testimony.’’ 


6. Argument in Absence of Court: Misconpuct oF ATTOR- 
ney. On thetrial of a criminal cause the county attorney made 
a portion of his closing address to the jury while the trial judge 
was absent from the court room, and in said address said prose- 
cutor, over the objection of the accused, misquoted the testi- 
mony in a materia) matter, to which counsel for the prisoner at 
the time objected, but, owing to the said absence of the judge, 
no ruling was had tle:eon. Held, Such error as demanded a 
reversal. 7 
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Error to the district court for Lancaster county. Tried 
below before TrpseEts, J. 


W. B. Comstock and Reese & Gilkeson, for plaintiff in 


error. 


George H. Hastings, Attorney General, for the state. 


Norvat, C. J. 


At the September term, 1892, of the district court of 
Lancaster county, an information was filed by the county 
attorney, charging the plaintiff in error, on the 11th day 
of July, 1892, with assaulting one Maud Shaffer, a female 
child of the age of six years, with the felonious intent to 
carnally know and abuse her with her consent. Upon the 
trial thejury returned a verdict of guilty against the plaint- 
iff in error, whereupon his counsel filed a motion for a 
new trial, which was overruled by the court, and an excep- 
tion taken. Thereupon plaintiff in error was sentenced 
to confinement in the penitentiary for the term of four 
years. 

The first assignment of error is based upon the ruling of 
the trial court on the admission of testimony. It appears 
that the prosecution was permitted to proye by the witness 
McGrew, over the objection of the defendant, that the ac- 
cused, on the Friday preceding the 11th day of July, 1892, 
committed an assault upon the child Maud Shaffer with 
the intent to ravish her. It is insisted that said testimony 
tended to prove a similar, but a separate and distinct of- 
fense from the one with which the accused was charged in 
the information, and was therefore reversible error. This 
court in numerous cases has held that in criminal prosecu- 
tions, except in cases where it is necessary to show guilty 
knowledge, it is incompetent for the state to prove that the 
prisoner, at another time and place, committed an offense 
similar to the one with which he stands charged. (Smith v. 
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State, 17 Neb., 358; Cowan v. State, 22 Neb., 519; Berg- 
hoff v. State, 25 Neb., 213.) Such, undoubtedly, is the 
general rule, but whether the principle should be applied 
in a prosecution for rape, or an assault with intent to com- 
mit that crime, is not so clear. In the case of Parkinson 
v. People, 25 N. E. Rep, [Ill.], 764, it was ruled that, on 
a trial for rape, proof of two acts of rape committed by the 
prisoner on the prosecuting witness on different days is in- 
admissible. The following authorities hold that the ad- 
mission of such evidence, in prosecutions like the one at 
bar, is not reversible error, but is competent for the pur- 
pose of showing the intent with which the assault charged 
was committed: Sharp v. State, 15 Tex. App., 171; Will- 
dams v. State, 8 Humph. [Tenn.], 585; Commonwealth v. 
Lahey, 14 Gray [Mass.]}, 91; Commonwealth v. Nichols,114 . 
Mass., 285; State v. Wallace, 9 N. H., 515; State v. Mar- 

vin, 35 N. H., 22; State v. Knapp, 45 N. H., 156; Law- 
son v. State, 20 Ala., 65; People v. Jenness, 5 Mich., 305. 
As we view the record, it is not necessary for us to now de- 
cide between the conflicting authorities. The testimony of 
the witness McGrew was objected to on the ground “ that 
they have charged this man with an offense committed on a 
certain day, and now they are attempting to prove a differ- 
ent crime.” The acts proved by the witness tended to es- 
tablish the identical crime laid in{the information, although 
they occurred prior to July 11, 1892, which is the day the 
information alleges that the offense was committed. The 
allegation in the information as to the time the crime was 
committed is not material. The state was not required to 
prove that the transaction occurred on the day alleged, but 
it was sufficient, if proven to have been committed within 
the time limited by statute for the prosecution of the of- 
fense. (Yeoman v. State, 21 Neb., 171.) True, the state 
introduced evidence of two distinct attempts of improper 
faniliarities on the part of the plaintiff in error with the 
child, one on the date named in the information, and the 

59 
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other on the Friday preceding. The testimony of the acts 
committed on July 11th was the last introduced on the trial 
and was received without any objection being interposed 
thereto by the plaintiff in error. Had the acts occurring 
on July 11th been first proved, possibly the state would 
have been required to confine its evidence to the transaction 
occurring on that day; at least the defendant would then 
have been in a position to raise the question in this court 
whether or not the evidence of what took place on Friday 
was admissible. Where an information charges a single 
crime, and on the trial the state, for the purpose of proving 
the act charged, introduces evidence tending to establish 
similar, but separate and distinct offenses, the proper prac- 
tice is for the defendant to move the court to require the 
prosecutor to elect on which transaction he will claim a 
verdict. (Maxwell, Crim. Proc., 517; State v. Crimmins, 31 
Kan., 376; State v. Chicago, M. & St. P. R. Co., 77 Ia, 
442.) No motion to elect was made in the case at bar. 

It is further contended that the court erred in giving in- 
struction No. 5, which reads as follows: ‘The informa- 
tion charges the defendant with an assault with an intent 
to commit rape. You are instructed that the attempt con- 
templated in this charge must be manifested by acts which 
would end in the consummation of the particular offense 
but for the intervention of circumstances independent of 
the will of the accused; and although you find from the 
evidence that the defendant did, at the time charged in the 
information, take hold of the said Maud Shaffer, expose 
her private parts, and make an indecent exposure of his own 
person, yet if he desisted in his attempts to have sexual 
intercourse or abuse her, upon his own volition, without the 
intervention of circumstances independent of his own will, 
the law would presume that he did not intend to carnally 
know or abuse said Maud Shaffer; but, on the other hand, 
if you should find from the evidence, and beyond a reason- 
able doubt, that the defendant proceeded in efforts to car- 
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nally know or abuse the said Maud Shaffer, and desisted 
therefrom by reason of some intervening circumstance not 
dependent upon his own will, or by the intervention of 
some third party, then the law would presume that he did 
intend to carnally know or abuse the child in question; and 
this would be true even though you should believe from the 
evidence that sexual intercourse between the defendant and 
the said Maud Shaffer would be impossible, and that the 
only physical possibility in the attempt at sexual inter- 
course was to place the genital organs of the defendant in 
contact with the genital organs of the said child.” The 
contention of plaintiff in error is, that the use of the word 
“abuse” in the instruction renders it erroneous and mis- 
leading. Section 12 of the Criminal Code provides that 
“Tf any person shall have carnal knowledge of any other 
woman, or female child, than his daughter or sister, as afore- 
said, forcibly and against her will; or if any male person, 
of the age of eighteen years or upwards, shall carnally 
know or abuse any female child under the age of fifteen 
years, with her consent, every such person so offending shall 
be deemed guilty of a rape, and shall be imprisoned in the 
penitentiary not more than twenty nor less than three years.” 
It will be noted that the section quoted above uses the 
words “carnally know or abuse,” and the instruction fol- 
lows the language of the statute in that particular. The 
jury could not have inferred from the language of the court 
that they might find the prisoner guilty of the offense 
charged, even though they believed he did not intend to 
have sexual intercourse with Maud Shaffer. Webster de- 
fines the verb “abuse” thus: “to violate; to ravish;” 
and the noun “abuse” the same authority defines as ‘‘ Vio- 
lation; rape; as abuse of a female child.” The jury 
doubtless understood that, unless the defendant attemptei| 
to have illicit intercourse or connection with the prosecu- 
trix, there could be no conviction of an assault with intent 
to commit a rape. 


868 NEBRASKA REPORTS. [Vou. 38 


Palin v. State. 


Error is assigned because the court refused the following 
instruction requested by counsel for the prisoner: 

“1, The mere verbal solicitation of a female child un- 
der the age of consent to permit sexual intercourse is not 
an attempt to commit rape, as the evil purpose, so long as 
it exists in contemplation only, is not within these provis- 
ions of the law. The attempt contemplated by the statute 
must be manifested by acts which would end in the consum- 
mation of the particular offense but for the intervention 
of circumstances independent of the will of the accused ; 
and although you find from the evidence that the defend- 
ant did, at the time charged in the information, take hold 
of the said Maud Shaffer, and expose her private parts, 
and make an indecent exposure of his own person, yet if 
he desisted without having sexual intercourse with the said 
Maud Shaffer, and such desistance was caused by the de- 
fendant’s own volition, and without the intervention of 
circumstances independent of the will of the defendant, the 
law presumes that the defendant did not intend to have 
sexual intercourse with the said Maud Shaffer, and your 
verdict should be an acquittal of the crime as charged in 
the information, but the defendant might be guilty of an 
assault, or assault and battery.” 

The above request to charge was fully covered by the 
fifth instruction given by the court on its own motion; 
_ therefore, it was not error to refuse said request. (Olive v. 
State, 11 Neb., 1.) 

Complaint is also made of the refusal of the court to 
give to the jury the defendant’s instructions 2 and 3, which 
read : 

“2. The jury are further instructed that the information 
in this case is of itself a mere accusation or charge against 
’ the defendant, and is not, of itself, any evidence of the de- 
fendant’s guilt; and no juror in this case should permit 
himself to be to any extent influenced against the defend- 
ant because or on account of the information in this case. 


Vou. 38) JANUARY TERM, 1894. 869 


Palin v. State. 


“3. Your personal opinions as to facts not proven can- 
not properly be considered as the basis of your verdict. 
You may believe as men that certain facts exist, but as 
jurors you can only act upon evidence introduced upon 
the trial, and from that, and that alone, you must form 
your verdict, unaided, unassisted, and uninfluenced by any 
opinion or presumption not formed upon the testimony.” 

It is true that a criminal information is no evidence of 
the guilt of the accused; but it was not necessary to so 
charge the jury in this case, nor was it error to refuse de- 
fendant’s third request to charge, since the court in its in- 
structions told the jury repeatedly, in substance, that the 
law presumes the defendant is not guilty of the crime 
charged in the information, and that this presumption of 
innocence continues until his guilt is established by com- 
petent evidence beyond a reasonable doubt. The jury knew 
from the charge of the court that their verdict must be based 
upon the evidence alone, and that if they entertained a 
reasonable doubt of his guilt, it was their duty to acquit. 
Plaintiff in error has no just cause for complaint on account 
of the instructions to the jury, or the court’s refusal to 
charge as requested. 

We are asked to reverse the case on the ground that the 
verdict is not sustained by sufficient evidence. Since there 
must be a new trial, for the reasons hereinafter stated, we 
refrain from expressing an opinion upon this branch of the 
case. 

On the hearing of the motion for a new trial it was 
shown by the affidavit of W.B. Comstock, one of the 
prisoner’s counsel, that the presiding judge, during the final 
argument of the cause, left the bench and retired from the 
court room in which thie trial was being held, and allowed 
the argument of the cause to proceed in the absence of said 
judge, and that while the trial judge was thus absent, and 
after the argument for the defendant had closed, the county 
attorvey, during his closing argument to the jury, stated 
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that he had noted carefully the evidence as it was given by 
the witnesses on the stand, and the evidence showed that 
the front door of the building in which the crime charged 
is alleged to have been committed was shut; that, when 
said statement was made, counsel for the prisoner objected 
thereto, and that on account of the judge being absent from 
the court room no ruling upon the objection could be made; 
that the county attorney continued his argument and in- 
sisted that the evidence did show that the said door was 
shut, The county attorney filed an affidavit in which he 
admits the facts substantially as stated above, except he 
denies that he insisted the door was shut, after his attention 
was challenged to the same by opposing counsel, but avers 
that as soon as objection was made to the statement he 
ceased addressing the jury until the judge returned to the 
court room, when the judge admonished the prosecutor to 
keep within the record, and the county attorney then said: 
“You jurors have heard the testimony. If I am wrong in 
my statement, I ask you not to consider it, but to be guided 
solely by the testimony. It may be that I have confused 
the testimony of the witnesses concerning the outer door 
with the inner door, or rather applied it to the inner door 
when it was given in reference to the outer.” The undis- 
puted evidence shows that the building in which it is al- 
leged the offense was committed is situated on P street in 
the city of Lincoln ; that the windows in the building were 
unobstructed, and that the front door facing ou P street 
was not closed, but was standing wide open. It is claimed 
that the act charged in the information occurred in broad 
daylight in a building situated on one of the principal 
streets of the capital city. The accused took the witness 
stand in his own behalf and positively denied that he at- 
tempted any improper familiarities with the little girl, 
Owing to the conflicting character of the testimony, the fact 
of the door of the building being open at the time of the 
alleged occurrence was an important fact to be considered 
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by the jury in arriving ataconclusion. Considerable lati- 
tude should always be allowed counsel in the discussion 
of facts before the jury; but an attorney, and especially a 
prosecutor in a criminal trial, has no right in arguing a 
cause to state asa fact any matter not borne out by the 
testimony. The argument in this case was clearly beyond 
legitimate bounds and was highly prejudicial to the accused. 
The trial judge likewise erred in permitting the argument 
to be made while he was absent from the court room. 
(Thompson v. People, 32 N. E. Rep. [Ill.], 968.) For the 
errors mentioned, the judgment is reversed and the case 
remanded for further proceedings according to law. 


REVERSED. 


GREEN S. GRAVELY v. STATE OF NEBRASKA. 
FILED JANUARY 16,1894. No. 6143. 


1, Criminal Law: BuRpEN oF PrRoor. In criminal prosecutions 
the burden of proof never shifts, but, as to all defenses which 
the evidence tends to establish, rests upon the state throughout; 
hence a conviction can be had only when the jury are satisfied, 
from a consideration of all the evidence, of the defendant’s guilt 
beyond a reasonable doubt. . 

That rule applies not alone to the case as made 

by the state, but to any distinct, substantive defeuse which may 

be interposed by the accused to justify or excuse the act 
charged. 


3. Homicide: SELF-DEFENSE. Where, in @ prosecution for mur- 
der, there is evidence tending to prove that the killing was jus- 
tifiable on the ground of self-defense, the jury, in order to con- 
vict, must be satisfied beyond a reasonable doubt that the killing 
was not done in self-defense. 


4. Instructions: SzLr-DEFENsE. It is error to instruct that the 
accused is required to justify the act charged in the indict- 
ment, on the ground of self-defense, by a preponderance of the 
evidence, 
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Error to the district court for Lancaster county. Tried 
below before Trspets, J. 


William B. Price and Cobb & Harvey, for plaintiff in 


error: 


It. was error for the court to instruct the jury that it 
devolves upon the defendant to justify his act, on the 
ground of self-defense, by a preponderance of the evidence. 
(People v. Coughlin, 32 N. W. Rep. [Mich.], 905; State 
v. Cross, 26 N. W. Rep. [Ia.], 62; State v. Coleman, 6 S. 
Car., 185; Prewitt v. People, 5 Neb., 378; Vollmer v. State, 
24 Neb., 838; Farris v. Commonwealth, 14 Bush [Ky.], 
363; Buckner v. Commonwealth, 14 Bush [Ky.], 601; 
Commonwealth v. York, 9 Met. [Mass.], 93; Bush v. Com- 
monwealth, 78 Ky., 268; State v. Coleman, 3 Am. Crim. 
Rep. [S. Car.], 180; Erwin v. State, 29 O. St., 186.) 


George H. Hastings, Attorney General, for the state, to 
sustain the instruction, cited: United States v. Kan-Gi- 
Shun-Ca, 14 N. W. Rep. [Dak.], 437; People v. Milgate, 
5 Cal., 127; Statev. Neely, 20 Ia., 108; Commonwealth v. 
York, 9 Met. [Mass.], 93; People v. Schryver, 42 N. Y.,1; 
People v. McCann, 16 N. Y., 58; Patterson v. People, 46 
Barb. [N. Y¥.], 625; People v. Arnold, 15 Cal., 476; 
People v. Stonecifer, 6 Cal., 405; State v. Knight, 43 Me., 
11; Commonwealth v. Knapp, 10 Pick. [Mass.], 484; Fife 
v. Commonwealth, 29 Pa. St., 429; Silvus v. State, 22 O. 
St., 90; State v». Turner, Wright [O.], 20 ; Commonwealth 
v. Webster, 5 Cush. [Mass.], 305. 


Post, J. 


. This was a prosecution in the district court of Lancaster 
county on the charge of murder in the first degree. A trial 
was had at the September, 1892, term, at which the ac- 
cused was convicted of murder in the second degree, and 
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which he now seeks to reverse by means of a petition in 
error addressed to this court. The only question which 
calls for notice is that presented by the following instruc- 
tion given by the court on its own motion: 

“Tt is incumbent upon the state to show by proof, beyond 
any reasonable doubt, that on the 28th day of May, 1892, 
the defendant Green S. Gravely fired a pistol shot at Charles 
Thomas, and said shot took effect upon the person of said 
Charles Thomas, and from the effects of said shot, so fired, 
the said Charles Thomas died ; that said act took place in 
Lancaster county, state of Nebraska ; that said act of the 
defendant was done purposely, with deliberation and pre- 
meditation and malice. After the state has established its 
case, as above, it then devolves upon the defendant to justify 
his act, on the ground of self-defense, and this he is re- 
quired to do only by a preponderance of the evidence.” 

The particular objection to this instruction is the direction 
contained in the last sentence thereof, requiring the prisoner 
to justify the killing of the deceased, on the ground of self- 
fense, by a preponderance of the evidence. It is true there 
are many cases which sustain the rule as given by the trial 
court, but the decided weight of recent authority, including 
commentaries as well as decisions, is to the contrary. The 
rule seems to be that in criminal prosecutions the burden 
of proof never shifts, but rests upon the state throughout; 
and before a conviction can be had the jury must be satis- 
fied, upon all the evidence, beyond a reasonable doubt, of 
the affirmative of the issue presented, viz., that the prisoner 
is guilty in manner and form as charged. This rule ap- 
plies, not alone to the case as made by the state, but to any 
distinct, spbstantive defense which may be interposed in 
order to justify or excuse the act charged. (See 1 Greenleaf 
Ev. [15th ed.], 81, notes; 3 Greenleaf, Ey., 28, and note a; 
People v. Riordan, 117 N. Y., 71; People v. Downs, 123 N. 
Y., 558; Tiffany v. Commonwealth, 121 Pa. St., 165; Rudy 
v. Commonwealth, 128 Pa.St.,500; Commonwealth v. McKie, 
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67 Mass., 61; People v. Coughlin, 65 Mich., 704; Lilien~ 
thal’s Tobacco v. United States, 97 U.S., 237; Howard ». 
State, 50 Ind., 190; 1 Bish., Crim. Proced., 1048, 1051, 
1066; 2 Bish., Crim, Proced., 669, 673.) Even in those 
jurisdictions in which the burden of proving a distinct de- 
fense rests upon the prisoner, the rule is generally held not 
applicable where it is sought to justify the act charged on 
the ground of self-defense. (See Tweedy v. State, 5 Ia., 434; 
State v. Donahoe, 78 Ia., 486; State v. Wingo, 66 Mo., 181; 
People v. Rodrigo, 69 Cal., 601.) This case is clearly 
within the principle stated in Wright v. People, 4 Neb., 
407, although the defense interposed therein was insanity. 
In the opinion of the court in that case Lakg, C. J., after 
conceding the rule to be different in England, concludes: 
“By this rule the burden of this defense is shifted from the 
prosecution to the defendant, which we think ought never 
to be done.” 

If a distinction can be said to exist on principle between 
self-defense and insanity in the application of the rule 
which imposes upon the state the burden in criminal cases, 
it is in favor of the first named defense. This is obvious 
from the rules applicable to homicides, For instance, to 
constitute the crime of murder the prisoner on trial must 
have killed the deceased purposely and with malice, If 
the killing was justifiable, it was not malicious within any 
definition of the term; hence, it was not murder, nor even 
manslaughter. Thus it is apparent that the prisoner is not 
required to establish the facts relied upon as a justification 
by a preponderance of the evidence. If, upon a consider- 
ation of all of the evidence, the jury entertain a reasonable 
doubt of any fact essential to establish guilt, such doubt 
should be resolved in his favor. But this rule does not 
affect the presumption of sanity, or of malice, where the 
killing is wholly unexplained. Hence, the state is not 
required in the first instance to prove that the prisoner was 
sane at the time of the commission of the act charged; and 
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where, on the case as made out against him, there is ne 

- evidence tending to rebut the presumption of sanity, evi- 
dence to the contrary must be produced by him; and 
where the evidence of the state discloses no circumstances 
tending to establish a justification of the act charged, the 
prisoner is required to produce evidence sufficient to create 
a reasonable doubt of his guilt in order to entitle him to 
an acquittal on that ground. In that sense the burden 
may be said to be upon the prisoner, but as to all defenses 
which the evidence tends to establish, the burden rests upon 
the state. As indicated by the instruction given, there was 
in this case evidence which tended to prove that the killing 
of the deceased was justifiable on the ground that the fatal 
shot was fired by the prisoner in defense of his person. 
The burden was, therefore, upon the state, and it was not 
entitled to a conviction unless the jury were satistied be- 
yond a reasonable doubt that the shooting was not justifi- 
able. It follows that the giving of the instruction com- 
plained of is error, for which the judgment must be reversed 
and the case remanded for a new trial. 


REVERSED. 


A. H. Werr & ComPpaNy, APPELLANTS, vy. W. B. 
BARNES ET AL:, APPELLEES. 


FILED JANUARY 16, 1894. No. 4920, 


1. Mechanics’ Liens: MATERIALS FURNISHED. The lien of a 
material-man for materials furnished for the erection of a build- 
ing by virtue of an agreement with the contractor extends to 
such materials only as are used in, or delivered at, the building 
for use therein. 


2. Evidence examined, and held not sufficient to entitle the plaint- 
iff, a material-man, toa lien for materials furnished by virtue 
of au agreement with the contractor. 
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APPEAL from the district court of Lancaster county. 
Heard below before Haut, J. 


Marquett, Deweese & Hall and A. G. Greenlee, for ap- 
pellants, cited: Stewart-Chute Lumber Co. v. Missouri P. R. 
Co., 28 Neb., 44; White v. Miller, 18 Pa. St., 52. 


N. Rummons, contra. 


Post, J. 


This is an action to enforce a mechanic’s lien against 
certain property in the city of Lincoln and comes into this 
court by appeal from the decree of the district court of 
Lancaster county in favor of the answering defendant, 
MeNeill, the owner of the property described in the peti- 
tion, upon which in the summer of 1890 was erected a 
dwelling house, his co-defendant Barnes being the con- 
tractor. Plaintiffs, it is admitted, furnished material to 
Barnes which was used in the erection of said building. 
The lien is resisted, however, on the ground that it was not 
filed within the statutory time after the furnishing of said 
material. It is not necessary to set out the pleadings, 
which are in the usual form, or to make an extended refer- 
ence to the issues, since the controversy in this court is con- 
fined to a single charge in the itemized account filed with 
the petition, viz., 100 feet of No. 4234 moulding, under 
date of June 17, 1890. The last item charged previous to 
the date above named was under date of June 2, and the 
account was filed with the county clerk on the 14th day of 
August following. It is apparent, therefore, that unless 
the 100 feet of moulding is chargeable to defendant under 
the provisions of the mechanics’ lien law, plaintiffs cannot 
recover, for the reason that they were required to file a 
sworn statement of the amount due them from the con- 
tractor within sixty days from the furnishing of the mate- 
rial. (Sec. 2, ch. 54, Comp. Stats.) As said by the late 
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chief justice in Foster v. Dohle, 17 Neb., 633: “The con- 
tractor, however, unless expressly constituted such, is not 
the agent of the builder, and cannot bind him by contracts 
for materials not put into the building or delivered at the 
same for use therein.” 

The evidence upon the question at issue is as follows: 
Plaintiffs were in the habit of delivering material at the 
place it was required for use, and most of the lumber 
charged in their account was so delivered. On the day in 
question Burton Barnes, son of the contractor, with his 
father’s team, procured from plaintiffs at their lumber yard 
100 feet of moulding. At the time said moulding was 
delivered a ticket was made out and signed as follows: 

“LrncoLn, Nres., June 17, 1890. 
“A. H. Weir & Co. 

“For McNeill, job No. 2, 100 ft. MI’d. 4324. Del. at yd. 

“Received above items. Burton Barnes.” 

There is no evidence that the party above named was 
acting for W. B. Barnes, the contractor, or that he claimed 
such authority, or that he even represented that the mould- 
ing was for use in this particular building. A dealer who 
delivers material in good faith on the premises where a 
building is in process of erection, or reparation, is entitled 
to his lien, although it may have been wasted or destroyed. 
In other words, after delivery it is at the risk of the owner. 
But one who entrusts material to a third party, thereby 
assumes the risk of its delivery upon the premises sought 
to be charged. (Foster v. Dohle, supra; Irish v. Pheby, 28 
Neb., 231.) In this case there is no evidence whatever of 
a delivery of the moulding in controversy. Had mould- 
ing of the character and quality charged been used in the 
finishing of defendant’s house, that fact was susceptible of 
proof and would, at least, have been a circumstance tending to 
sustain the plaintiffs’ claim; but no such proof was offered. 
It is true that defendant testifies on cross-examination that 
there is moulding in his house, but plaintiffs’ counsel did 
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not pursue the subject to the extent of inquiring the kind 
or quality thereof, or when it was placed therein. It also 
appears that defendant was engaged in the erection of more 
than one building, for the charges in plaintiffs’ books, in- 
troduced in evidence, are all against Barnes on account of 
“MeNeill job No. 2.” Assuming that we are warranted, 
from the circumstances of the case, in presuming that the 
moulding was ordered for the contractor, there is still no 
proof that it was used in or delivered upon “job No. 2.” 
Experience has demonstrated the wisdom of the mechanics” 
lien law. It is likewise settled by abundant authority that 
it should be liberally construed in favor of the mechanic 
or material-man, by means of whose labor or capital the 
property has been enhanced in value. But by no liberal 
or reasonable construction can the owner of property be 
charged in a case like this. The filing of the lien within 
the statutory time is just as essential as the furnishing of 
the material. Having failed to take the steps necessary to 
charge the property of the defendant for the material fur- 
nished to the contractor, plaintiffs must look to the latter 
for their satisfaction, The judgment of the district court is 


AFFIRMED. 


AULTMAN, Minter & Company v. WILLIAM GRIMES. 
FILED JANUARY 16, 1894. No. 4772. 


1. Liability of Sheriffs for Failure of Duty in Serving 
Writs. A sheriff who has received for service an order of at- 
tachment, and garnishee notices for alleged debtors of the de- 
fendant, will not be held liable in an action by the plaintiff in 
the attachment suit on the sole ground that he procured like- 
notices to be served on the same parties as garnishees in a suit 
by attachment, in which he is plaintiff against the same defend- 
ant, after the receipt of the notices first mentioned and before- 
Service thereof. 
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2. Pleading. Petition examined, and held not to state a cause of 
action. : 


Error from the district court of Johnson county. Tried 
below before Broapy, J. 


Daniel F. Osgood, for plaintiff in error. 
S. P. Davidson and J. Hall Hitchcock, contra. 


Post, J. 


This was an action by the plaintiff in error in the dis- 
trict court of Johnson county against the defendant in er- 
ror, William Grimes, on his official bond as sheriff of said 
county. The allegations of the petition are substantially 
as follows: On the 20th day of October, 1888, the plaintiff 
in error commenced an action in the district court of John- 
son county against one George H. Dennett to recover the 
sum of $1,417, and caused an order of attachment to be 
issued in said action, aud also garnishee notices for Charles 
M. Chamberlain and the Chamberlain Banking Company, 
as supposed debtors of the defendant therein, which writs 
were, on the day above named, delivered to defendant in 
error as sheriff for service; that the latter intentionally 
ueglected and refused to serve said writs until the 22d day 
of October; that in the meantime defendant in error had 
commenced an action in the county court of said county 
against said Dennett, to recover the sum of $ , and 
caused an order of attachment to be issued in said action, 
and also garnishee notices for the said Charles M. Cham- 
berlain and the Chamberlain Banking Company, which 
last named notices defendant in error, as sheriff, served on 
the aforesaid garnishees previous to the service of the 
notices issued in the action of plaintiff in error; that on 
the 14th day of December, 1888, said garnishees answered 
in theaction of the defendant in etror, admitting that they 
had in their possession property and money of the defend- 
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ant Dennett amounting in the aggregate to $2,900, as se- 
curity for a debt of $2,700 due and owing by the latter to 
them, whereupon they were ordered to pay into court a sum 
sufficient to satisfy the judgment of defendant in error, with 
costs, to-wit, $162.85; that the last named sum was paid 
into court by the garnishees, in obedience to the order of 
the county court, on the 5th day of February, 1889, and 
turned over to the defendant in error; that subsequently 
_ the action against Dennett came on for trial in the district 
court and judgment was rendered therein for plaintiff in 
error in the sum of $1,417, which remains wholly unsat- 
isfied ; that had defendant in error served said notices in 
the order in which they were received by him, the said 
sum of $162.85 would have been due and payable on thie 
claim of the plaintiff; wherefore it is damaged, etc. The 
answer is in the nature of a demurrer to the petition. A 
second cause of action set ont in the petition need not be 
noticed, since it is not referred to in the brief of counsel. 

A trial in the district court resulted in a verdict and judg- 
ment for the defendant in error. 

Practically the only question argued in this court is that 
of the sufficiency of the petition. It will be observed that 
the wrong complained of is not a failure to serve the no- 
tices upon the garnishees, but the previous service of like 
notices in his own ease by the defendant in error. It does 
not appear from the petition that the garnishees have ever 
answered or been discharged in the action of plaintiff, or 
that they have not in their possession sufficient property to 
satisfy the judgment in the district court. The only alle- 
gation on the subject is that the garnishees in the action, by 
defendant in error, in the county court answered that they 
had in their possession property and money of Dennett of 
the value of $2,900, to secure an indebtedness of the latter 
to them of $2,700. It is not insisted that there exists any 
special provision of statute making a sheriff liable for pro- 
curing a writ of attachment to be served in an action to 
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which he is a party, although the effect thereof may be to 
defeat the claims of other creditors ; nor is there any claim 
that the garnishee notices were not served and returned 
within the statutory time. If defendant in error is to re- 
spond in damages for the acts complained of, it must be on 
the ground that plaintiff in error has suffered damage in 
consequence thereof; but on that question the petition is 
silent. In order to state a cause of action for the wrong 
complained of, it should have been alleged either that the 
amount paid into court to satisfy the judgment of defend- 
ant in error exhausted the fands of Dennett in the hands 
of the garnishees, or that the latter had answered and been 
discharged in the action against Dennett in the district 
court; nor is it alleged that Dennett is insolvent, or that 
the amount of the judgment could not be made on execu- 
tion against him. There is a further question presented by 
the record, viz., the validity of the service by defendant in 
error of the garnishee notices in his own action, which will 
not be noticed, as the judgment must be affirmed for rea- 
sons already stated. 
AFFIRMED. 


MARGUERITE ALTSCHULER V. WiniiaM CosurNn, 
SHERIFF. 


FILED JANUARY 16, 1894. No. 4670. 


1. Trial: Cross-ExamMiInation: Fraup. <A wide latitude will 
generally be allowed in the cross-examination of witnesses where 
the issue is fraud, especially of witnesses who are parties to the 
alleged fraudulent transaction. 


2. Replevin: Evipence. Where property in the possession of M. 
is taken to satisfy an execution against F., declarations of the 
former in disparagement of his title held admissible in an action 

py A. to recover tle property from the sheriff, there being evi- 
dence tending to prove a conspiracy between A., F., and M. to 


60 
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defraud the creditors of F. by investing M. with the apparent 
title thereof. 


3. Instructions: BURDEN oF PRooF. It is not error to instruct 
that the party on whom the burden rests is required to establish 
his cause of action or defense by a fair preponderance of the evi- 
dence. 


4. Review: HARMLEsS ErRoR. A judgment will not be reversed 
on account of errors which are not prejudicial to the complain- 
ing party. 

5. Evidence examined, and held to sustain the judgment of the 
trial court. 


Error from the district court of Douglas county. Tried 
below before Doang, J. 


B. G. Burbank, for plaintiff in error: 


The court erred in giving the following instruction : 
“The burden of proof in this case is on the plaintiff to 
show by a preponderance of the testimony lier right to the 
possession of the property in controversy at the commence- 
ment of this suit ; and unless she has satisfied you, by a fair 
preponderance of the testimony, of her right to such pos- 
session, she cannot recover in this action.” It requires the 
plaintiff to produce before the jury a greater degree of evi- 
dence than required by law. (Search v. Miller, 9 Neb., 26; 
Marz v. Kilpatrick, 25 Neb., 118.) 


Hall & McCulloch, contra: 


The use of the words “fair preponderance” in the in- 
struction was not error. (Dunbar v. Briggs, 18 Neb., 97.) 

Transactions between relatives by which creditors are 
deprived of their just dues should be scrutinized strictly, 
and the bona fides of such transactions clearly established. 
(Fisher v. Herron, 26 Neb., 130; Bartlett v. Cheesbrough, 
23 Neb., 767; Plummer v. Rummel, 26 Neb., 142.) 

Transactions between a failing debtor and his relatives 
are always suspicious. They are to be regarded with strict 
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scrutiny. They are badges of fraud unless clearly ex- 
plained. (First Nat. Bank of Omaha v. Bartlett, 8 Neb., 
319; Auliman v. Obermeyer, 6 Neb., 260; Thompson v. 
Loenig, 13 Neb., 386; Stevens v. Carson, 30 Neb., 544; 
Lipscomb v. Lyon, 19 Neb., 511; Hill v. Fouse, 32 Neb., 
638.) 


Post, J. 


This was an action of replevin in the district court of 
Douglas county in which the plaintiff in error, Marguerite 
Altschuler, sought to recover certain personal property, 
which is thus described: “All the goods and chattels now 
being contained in the two-story building known as ‘No. 
623 North Sixteenth Street,’ in the city of Omaha, and all 
the fixtures and other personal property connected with the 
saloon in said building contained, of the value of $5,000.” 
A trial resulted in a verdict and judgment for the defend- 
ant below, whereupon the case was removed to this court 
by petition iu error. 

The plaintiff claims to be the owner in her own right of 
the property in controversy, while the defendant claims, as 
sheriff of Douglas county, by virtue of a levy to satis!y 
certain executions against one John A. Freyban. From 
the bill of exceptions it appears that for some time prior to 
September, 1886, Freyhan had been engaged in the saloon 
business in Omaha. Some time in said month he failed, and 
is still owing more than $10,000 of debts contracted pre- 
vious to his failure. In the month of April following, 
according to the contention of the plaintiff, she opened a 
saloon in Omaha, with one McGrath as manager, and that 
the property seized to satisfy the executions against Freyhan 
consists of the fixtures and a part of the stock of liquors 
owned by her, while the theory of the defendant is that the 
saloon in question and the liquors and fixtures therein 
were, at the time they were taken by him, the property of 
Freyhan, and that the plaintiff’s alleged ownership is a 
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mere pretense for the purpose of assisting him, Freyhan, 
to defraud his creditors, The plaintiff, who is Freyhan’s 
sister, resides with her husband at Missouri Valley, Lowa, 
and does not appear to have visited Omaha at the time she 
claims to have embarked in the business of saloon-keeping 
in that city, and if she ever took an active part in the man- 
agement of the business, that fact is not apparent from the 
record. On the 16th day of May, 1887, which was about 
a month subsequent to the opening of the saloon, Freyhan 
and McGrath entered into an agreement in writing which, 
so far as material in the controversy, is as follows: 

“This agreement, made at Omaha this 16th day of May, 
1887, by and between John A. Freyhan, as agent, of Omaha, 
party of the first part, and S. M. McGrath, of the same 
place, party of the second part, witnesseth: 

“That said party of the second part shall open and con- 
duct in his own name a wholesale and retail liquor and 
cigar business in said city of Omaha, under the direction 
of said party of the first part. 

“That all of the assets and property used in and about 
said business, consisting of fixtures, wines, liquors, cigars, 
etc., and all the moneys, accounts, and other assets arising 
out of or accruing from or furnished to be used in said 
business shall belong to, and be and remain the property 
of, the party of the first part, as agent, as aforesaid, the 
intention being by this agreement to cover all property now 
held by said McGrath for said purpose, and all which may 
hereafter be purchased for or furnished for use in said busi- 
ness and the receipts, issues and profits thereof. 

* * * * * * * 

“Said party of the second part shall, if directed by said 
party of the first part, execute to all parties who may have 
furnished, or may hereafter furnish, property, or stock, or 
cash for use in said business a note or notes, or obligations 
therefor, and secure the same by mortgage on the fixtures, 
stock, and property aforesaid, or any part thereof. And 
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said party of the second part shall carry on said business 
at all times as directed by said party of the first part as 
agent aforesaid. 

* * * * * * * 

‘Nothing herein contained shall be ever construed so as | 
to allow the party of the second part to call in question the 
agency of the party of the first part or the party whom he 
represents, 

“Tn the event that said party of the second part shall 
fail to comply with any of the agreements herein contained 
on his part to be performed, then said party of the first part 
shall, at his option, be entitled to immediate possession of 
all the property, fixtures, and assets used in and about said 
business, and all moneys arising in any manner out of the 
same, and to the immediate possession of the buildings and 
premises whereon said business is being conducted, and the 
business there being carried on and being conducted within 
or in any manner thereunto appertaining, the possession of 
this agreement being sufficient authority upon which the 
party of the first part, his agents or assigns, may demand, 
enforce, and receive the immediate possession of said prem- 
ises, property, and business aforesaid. 

“This agreement is made by said party of the first part 
with said party of the second part as a personal agreement, 
which said party of the second part shall have no right to 
assign, transfer, or in any manner dispose of, and an at- 
tempt so to do will terminate this contract at the option of 
the party of the first part. 

“Witness our hands the day and year first above written. 

“Joun A. FREYHAN. 
“S. M. McGrata. 
“Witness to signatures: 
“W. J. Martin. 
“Gro. F. Wirrum.” 


It will be observed that the name of Freyhan’s alleged 
principal is not mentioned in the above agreement, nor does 
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it appear that the identity of the party represented by him 
was ever disclosed to McGrath. The latter, it is admitted, 
applied for and received the license in his own name, and 
by a sign over the door announced that he was proprietor 
of the saloon. The business continued under his manage- 
ment until some time during the fall of 1887, from which 
time, until it was closed out by the sheriff in January fol- 
lowing, it was conducted by a bartender employed by Frey- 
han. <A fact which should be noted in this connection is 
that McGrath was not produced as a witness; nor did the 
plaintiff testify in her own behalf. A written power of 
attorney was introduced in evidence which appears to have 
been executed by the plaintiff on the 2d day of April, 
1887, in which it is recited that “John A. Freyhan is ap- 
pointed her lawful attorney with power to sell and convey 
by good and sufficient deed, with full covenants and war- 
ranty, any and all of the real estate now owned by me or 
may hereafter be purchased by me, hereby giving and 
granting to my said attorney full power to do and per- 
form every act necessary to be done in the premises as 
fully as I could do myself if personally present, also giv- 
ing and granting unto my said attorney, John A. Frey- 
han, full power and control over every species of per- 
sonal property which I may now be in possession of, 
or may hereafter become possessed of, allowing and del- 
egating to him authority to draw checks, make, sign, 
deliver and execute notes, contracts, and each and every 
kind of business which I myself could do relative to my 
own individual property, and that he is hereby empowered 
to do the same as fully as I myself could do were I per- 
sonally thereat, hereby ratifying and confirming all that 
my said attorney shall do by virtue hereof.” 

It appears that the original stock of liquors, as well as 
additions thereto, were purchased on credit from Samuel 
Westheimer, of St. Joseph, Missouri. Referring to the 
first order Freyhan testifies: 
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Q. Did Mrs. Altschuler order the goods, or did you? 

A. No, sir; Mr. McGrath placed the orders with Mr. 
New, the agent of Mr. Westheimer, in my presence, and I 
acted for Mrs. Altschuler. 

Q. In guarantying and confirming the payments of ac- 
counts, Mr. McGrath did so under your instruction ? 

A. Yes, sir. 

Q. Mrs. Altschuler wasn’t present? 

A. No, sir. 

It does not appear, except from statemenis rendered Sep- 
tember 14 and October 27, that the plaintiff was known to 
Westheimer, the business with him having been transacted 
in the name of McGrath. It is admitted that she ad vanced 
no money to pay for the liquors previous to the commence- 
ment of this action, and that all payments prior thereto 
were made from receipts of the saloon, but that the sum of 
$1,100 was paid October 25 from the proceeds of the prop- 
erty taken under the writ of replevin. The testimony of 
Freyhan is in some respects unsatisfactory and apparently 
evasive. For instance, he cannot tell positively whether 
the surety on the replevin bond was procured by the plaint- 
iff or himself. We are not disposed to comment upon the 
facts above stated. The jury found Freyhan, and not the 
plaintiff, to be the owner of the property in controversy, 
and that finding we must accept as conclusive. 

2, Exception was taken to the ruling of the court in per- 
mitting the defendant to cross-examine Freyhan with re- 
spect to the disposition of certain property by him. Coun- 
sel for the plaintiff overlooks the fact that the witness named 
had testified on his direct examination that plaintiff was 
the owner of the property, and in effect that his transac- 
tions with her were in good faith and not fraudulent as to 
his creditors. But assuming that he did not expressly or 
by implication assert that such transactions were free from 
the taint of fraud, we think the facts disclosed by him, 
giving them the most favorable construction, are of so 
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suspicious a character as to fully warrant the examination 
allowed. A wide latitude will generally be allowed in 
cross-examinations, where the issue is fraud, especially of 
witnesses who are parties to the alleged fraudulent transac- 
tion. (See Anderson v. Walter, 34 Mich., 118.) 

3. The next assignment is the admission in evidence 
over the objection of the plaintiff of certain records of the 
county court, to-wit, the petition, affidavit for attachment, 
motion to discharge attachment, affidavit for garnishment, 
and prior execution and return thereof, all in the case of 
Groff v. Freyhan. It should be mentioned that a second 
execution to satisfy the judgment above named is one of 
the writs upon which the defendant relies in the action, 
and the petition therein was properly received in evidence. 
The other records were received as tending to establish the 
insolvency of Freyhan, a fact which the jury were au- 
thorized to consider in determining the issue of fraud. 
Whether or not the records were admissible for that pur- 
pose we need not now determine, since if the ruling com- 
plained of was erroneous, it was error without prejudice, 
for the reason that Freyhan’s insolvency had been con- 
clusively established by his own testimony. 

4, Exception was taken to the admission in evidence of 
the numerical index of deeds to show the record title of 
the south 20 feet of lot 12, block 80, in South Omaha. 
That evidence was material upon one proposition only, and 
which was collateral to the main controversy. The de- 
fendant attempted to show by the cross-examination of 
Freyhan that he (the witness) had indemnified the surety 
on the replevin bond, Moritz Meyer. The testimony of 
the witness, while not satisfactory, is to the effect that Meyer 
was secured by property in South Omaha, which the plaint- 
iff “had given to Westheimer as security.” The record 
introduced shows a conveyance of the property described 
by the plaintiff to Rachel Robinson by the latter to Sam- 
uel Westheimer, and by the last named to Moritz Meyer. 
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Its admission, if error, was harmless, since it tends to sus- 
tain rather than contradict the claim of the plaintiff. 

5. The defendant was permitted to prove declarations of 
McGrath while the latter was acting as manager of the 
saloon, in substance, that although it was conducted in 
his name it was owned by Freyhan, who could not carry 
on the business in his own name for the reason that he 
was still owing debts ‘contracted previous to his failure. 
The ground of the objection is that such statements do not 
relate to any matter within the scope of the authority of 
McGrath as the representative either of the plaintiff or 
Freyhan and are not therefore a part of the res geste. It 
does not follow, however, that the question presented by 
this ruling is to be determined by an application of the 
principles which govern the law of agency. The conten- 
tion of the defendant has been throughout that Freyhan 
was engaged with McGrath in a conspiracy to defraud the 
creditors of the former, in which he was aided and abetted 
by the plaintiff. It is sufficient to say that there was, in 
our judgment, evidence tending to sustain that contention, 
and sufficient as a foundation for the admission of the dec- 
Jaration offered. 

6. Exception was taken to the following instruction: 
“The burden of proof in this case is on the plaintiff to 
show by a preponderance of the testimony her right to the 
possession of the property in controversy at the commence- 
ment of this suit, and unless she has satisfied you by a fair 
preponderance of the testimony of her right to such pos- 
session, she cannot recover in this action.” The criticism 
of the instruction is directed to the expression “fair pre- 
ponderance” of the evidence used therein. In support of 
this exception weare referred by counsel to Search v. Miller, 
9 Neb., 26, and Marz v. Kilpatrick, 25 Neb., 118, in which 
the expression “clear preponderance of the evidence” is © 
condemned. But in Dunbar v. Briggs, 18 Neb., 94, an in- 
struction was approved which required a connter-claim to 
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be established by a fair preponderance of the evidence. 
The last case is in point and decisive of the question pre- 
sented by this exception. In the opinion of the writer, any 
attempt to qualify that term by subtle distinctions between 
a clear preponderance and a fair preponderance of the evi- 
dence is to be deprecated as an unnecessary refinement and 
tending to confuse rather than enlighten the average mind, 
“Preponderance” is defined by Webster thus: ‘An out- 
weighing ; superiority of weight.” There can be no prepon- 
derance while the evidence is evenly balanced, but when 
the scale inclines toward one side, we know the weight or 
superiority of evidence is with that party. Manifestly there 
can be no such outweighing unless there is both a clear pre- 
ponderance and a fair preponderance. As well might we 
attempt to apply degrees of comparison to the term “equi- 
librium” by holding the evidence in one case more evenly 
balanced than in another. Applicable in this connection 
is the language used in Stephen’s General View of the 
Criminal Law, p. 262, with reference to the term “reason- 
able doubt,” where it is said that an attempt to give a 
specific meaning to the word “reasonable” is “trying to 
count what is not number, and measure what is not space.” 

7. Lastly, it is argued that the court erred in the giving 
of the following instruction: “ The jury are instructed that 
conveyances by and transactions between a failing debtor 
and his relatives are always suspicious and to be regarded 
with strict scrutiny, and such transactions are badges of 
fraud, unless clearly explained.” It is not claimed that the 
instruction does not correctly state the law as an abstract 
proposition, but it is contended that it is not applicable to 
the facts disclosed by the evidence. To that proposition 
we cannot give our assent. Transactions like those shown 
between the plaiutiff and Freyhau are regarded with sus- 
picion and are universally held to be evidence of fraud. 
We find no prejudicial error in the record and the judg- 
ment is accordingly 

AFFIRMED. 
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OMAHA Loan & Trust CoMPANY, APPELLEE, V. J ARED 
B. AYER ET At., IMPLEADED WITH ALEXANDER 
LILIENCRON ET UX., APPELLANTS. 


FILED JANUARY 16, 1894. No. 5926. 


1. Appeal: LACHES oF APPELLANT: JURISDICTION. The provi- 
sion of section 675 of the Code, for the taking of appeals within 
six months after the date of the decree or final order appealed 
from, is mandatory, and a compliance therewith essential in 
order to confer jurisdiction upon this court, unless the failure is 
in nowise attributable to the laches of the appellant. 


2. Failure to File Transcript for Review: ‘BILL or Ex- 
CEPTIONS. The fact that the appellant, through no fault or 
negligence of his own, is unable to procure the allowance of a 
bill of exceptions within the time allowed for taking an appeal, 
will not excuse the filing of the transcript required by law 
within six months after the date of the decree or order appealed 
from. 


3. Permission to File Petition in Error Upon Dismissal 
of Appeal: Time. The appellant will be permitted to file a 
petition in error in this court upon the dismissal of his appeal 
in order to secure a review of the decree appealed from upon ex- 
ception, provided such proceeding be commenced within one 
year from the date of such order or decree. 


4. The case of Bazzo v. Wallace, 16 Neb., 290, distinguished. 


Motion by appellee to dismiss appeal from the district 
- court of Douglas county, and motion by appellants for 
leave to filea petition inerror. Appeal dismissed. Motion 
for leave to file petition in error overruled. 


John P. Breenand E. R. Duffie, tor appellants. 


Lake, Hamilton & Maxwell, contra, 


Post, J. 


This was an action by the appellee, the Omaha Loan & 
Trust Company, in the district court of Douglas county 
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for the foreclosure of a mortgage executed by J. B. Ayer 
on lots 1, 2, and 3, in block 10, in Rodgers’ addition to 
the city of Omaha. The appellants Alexander Liliencron 
and wife were made parties defendant, and answered, alleg- 
ing title to the mortgaged property. They allege further 
that their co-defendant Ayer, by means of fraud and false- 
hood, induced them to execute in his name a deed by which 
they conveyed to him the legal title to said property, and 
that while holding such legal title he executed the mort- 
gage described in the petition in fraud of their rights. 
They also charge that the plaintiff accepted said mortgage 
and made the loan represented thereby with full knowledge 
of their rights. The reply puts in issue all of the above 
allegations. On the 6th day of January, 1892, a final de- 
cree was rendered in favor of the plaintiff in accordance 
with the prayer of the petition. 

On the 5th day of January, 1893, appellants filed in 
this court their bill of exceptions and a transcript of the 
proceedings in the district court, accompanied by a motion 
in the following language: “And now on this 5th day of 
January, 1893, the defendant cross-petitioners herein, Al- 
exander Liliencron and Franciska Liliencron, file in this 
court their transcript of the record and bill of exceptions 
in this case and reserving the right to make application 
hereafter to this court to have this whole case reviewed on 
petition in error, if this court shall deem and decide that 
this appeal has not been taken in time, they ask that this 
case may be heard and considered as upon appeal, and shall! 
be heard and determined as though filed in this court -within 
six months from the rendition and filing of the decree 
herein. In asking this, and as a reason therefor, they 
refer to the showing on file with their bill of exceptions as 
to the diligence used in endeavoring to settle their bill of 
exceptions in the lower court, and the unavoidable delay in 
having their appeal perfected within the time provided by 
statute.” No action was taken on the above motion, nor 
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was it called to our attention until the 28th day of June, 
1893, on which day a motion was made by appellee to dis- 
miss the appeal on the ground that it was not takeu within 
the time allowed therefor by law. Appellants, it is con- 
ceded, show by the affidavits referred to in their motion that 
they were unable, through no fault or negligence of their 
own, to procure the allowance of a bill of exceptions until 
about the time of the filing of the case in this court. That 
fact will not, however, excuse the failure to file the trans- 
cript required by section 675 of the Code, within six 
months after the date of the decree appealed from. 

In Schuyler v. Hanna, 28 Neb., 604, it was held that the 
filing of a transcript of the pleadings and final decree will 
confer upon this court jurisdiction in cases brought here 
by appeal; and in Fitzgerald v. Brandt, 36 Neb., 683, it 
was held that the provision of the Code for the taking of 
appeals in equity causes within six months is mandatory, 
and a compliance therewith essential to give this court ju- 
risdiction, unless the failure is in nowise attributable to the 
laches of the appellant. It is not deemed necessary to ex- 
amine the earlier cases in this court, for whatever authority 
may be therein found for a different rule the law must be 
regarded as settled by the cases above cited. The motion 
to dismiss was accordingly sustained, whereupon the appel- 
lants moved for leave to file a petition in error in order to 
secure a reversal of the decree, on account of errors to be 
alleged therein. It is provided by section 592 of the Code 
that “no proceedings for reversing, vacating, or modifying 
judgments or final orders shall be commenced unless within 
one year after the rendition of the judgment or the making 
of the final order complained of,” etc. By section 584 it 
is provided that the proceeding to secure a reversal, vacation 
or modification of a judgment or decree by this court shall 
be by a pleading entitled “a petition in error,” and that 
‘thereupon a summons shall be issued and served, or pub- 
lication made, as in the commencement of an action.” The 
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Code further provides, section 19, that “an action shall be 
deemed commenced within the meaning of this title as to 
the defendant at the date of the summons which is served 
oo him.” A summons issued within the time authorized 
by statute will give the court jurisdiction, although served 
after the expiration of such period. But in all cases the 
summons must be issued before the bar of the statute is 
complete. (Rogers v. Redick, 10 Neb., 382; Baker v. Sloss, 
13 Neb., 230; Republican Valley R. Co. v. Sayer, 18 Neb., 
280.) The foregoing, like other provisions limiting the 
time within which appellate proceedings may be instituted, . 
are jurisdictional, and cannot be enlarged by the court. 
This case is clearly distinguishable from Bazzo v. Wallace, 
16 Neb., 290. The facts of that case do not clearly appear 
from the opinion of the court, but it is said therein that 
‘there was a general appearance of the defendant within 
the year by his attorney entering into an agreement in writ- 
ing to continue the case.” The inference from the above 
language is that the petition in error, which was essential 
in order to confer jurisdiction, was on file at the time of the 
appearance. We do not understand that case to be author- 
ity for the proposition that the filing of the transcript and 
evidence in this court within one year from the date of a final 
order or decree, will operate to enlarge the time allowed for 
proceeding by petition in error, and as authority it should 
be restricted to cases within the facts stated therein. Mo- 
tion to dismiss appeal sustained. Motion for leave to file 
petition in error overruled. 


JUDGMENT ACCORDINGLY. 
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New Excuanp Loan & Trust ComMPANY, APPELLEES, 
vy. JAMES KENNEALLY ET AL., APPELLANTS. 


FILED JANUARY 16, 1894. No. 5582, 


1, Fire Insurance: AssiGNMENT oF PoLicy. The general rule 
is that a fire insurance policy is a personal contract with the 
party insured, and does not run with the land or pass to the pur- 
chaser by a Sale of the property insured, and any assignment of 
the policy, to be valid and operative, must be with the knowl- 
edge and cousent of the insurer, especially where the policy, by 
its terms, requires the assignment, if any, to be assented to by 
the company. 


2. Foreclosure of Mortgage: INsuRANCE: SET-OFF AND 
CounTER-CLAIM. G., by purchase of property from K., who, 
prior to the sale to G., had mortgaged the property to N., and 
had obtained insurance on the property in his own name, the 
policy of insurauce having a clause attached by which the loss, 
if any, was made payable to N., the mortgagee, there being no 
assigument of the policy to G., does not acquire any right, in 
the event of the destruction of the buildings on said property by 
fire after the sale to him, to set-off or counter-claim the amount 
of said policy, or any part thereof, against the amount of the 
mortgage, in a suit by N. to foreclose the same, because of the 
neglect of N. to perform any of the conditions of the mortgage 
clause, and in which action a deficiency judgment is asked 
against G. as a part of the relief prayed for, G. having, in the 
sale of the property to him, assumed and agreed to pay the 
mortgage to N. 


3. Vendor and Vendee: LiaBiniry of PURCHASER FoR Pay- 
MENT OF MortGaces. Where a party, purchaser of property, 
buys the property subject to a certain mortgage of $1,200, and 
the interest thereon, which he assumes and agrees to pay, he 
does not become personally liable for the payment of a second 
mortgage on the premises which is not shown by the pleadings 
or evidence to be any part of the first mortgage, or any part of 
the interest thereon. 


APPEAL from the district court of Lancaster county. 
Heard below before Fretp, J. 
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Wooley & Gibson, for appellants. ' 
Balliet & Points, contra. 


Harrison, J. 


The New England Loan & Trust Company commenced — 
an action in the district court of Lancaster county to fore- 
close two mortgages, one in the sum of $1,200, and one 
in the sum of $ , executed and delivered to it Decem- 
ber 26, 1887, by James Kenneally and Eliza Kenneally, 
and covering the following property, situated in the county 
of Lancaster and state of Nebraska, to-wit: “Lot twelve 
(12), in block five (5), ‘Pleasant Hill’ subdivision of lots 
three (8), four (4), five (5), and six (6) of the northeast 
quarter of section thirty-six (86), township ten (10) north, 
of range six (6) east, of the sixth principal meridian, with 
all the appurtenances thereto belonging.” The petition 
contained the usual allegations of a petition in such actions 
and also a copy of the conditions of the mortgages, one of 
which provided that the Kenneallys should keep the build- 
ings on said premises insured in some responsible and ap- 
proved company or companies for the benefit of the mortga- 
gee, in a sum not less than $2,000, and deliver the policies 
and renewal receipts to mortgagee. The petition also con- 
tained the following allegation: That Benjamin A. Gibson 
and Francis N. Gibson each agreed and assumed to pay this 
plaintiff the said mortgages made and executed by James 
Kenneally and wife to this plaintiff, and that said agreement 
was a part of the purchase price of said land from Ken- 
neally to Gibson, and from Gibson to Gibson. There was a 
deed executed, as appears from the evidence, from the Ken- 
neallys to Benjamin A. Gibson, and one from Benjamin A. 
Gibson to Francis N. Gibson, in each of which there wasa 
clause whereby the grantee assumed and agreed to pay the 
$1,200 mortgage and the interest thereon. The prayer of 
the petition was for foreclosure of the mortgages and de- 
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ficiency judgments against the Kenneallys and the Gibsons. 
The Kenneallys did not appear, made no defense, and were 
defaulted. The Gibsons filed separate answers, but as the 
defenses were the same, and the pleadings in substance very 
similar, they may be considered together, and one statement 
here of the issues raised will suffice, These answers, after 
admitting the execution and delivery of the notes and mort- 
gages, and the purchase of the property from the Ken- 
neallys, alleged that such purchase was made January 10, 
1888. The deed to Benjamin A. Gibson is of date Jan- 
uary 25, 1888. This deed, it is shown by the testimony, 
should have been made to both the Gibsons, defendants 
herein, and was by mistake made to Benjamin A. Gibson 
alone. The deed from Benjamin A. Gibsou to Francis N. 
Gibson is of date June 18, 1888. The answers further al- 
leged that on the 10th day of January, 1888, in pursu- 
ance of the covenants in the mortgage contained, insur- 
ance policy No. 978 was procured by James Kenneally 
to be issued to him by the Insurance Company of North 
America, insuring the buildings on said premises against 
loss or damage by fire in the sum of $2,000. That the 
sum proven to be due on said policy in case of loss or 
damage by fire was, by the terms of the mortgage clause 
attached to said policy, made payable to the plaintiff, the 
New England Loan & Trust Company, mortgagee, or 
beneficiary, or its assigns, subject to the following stipula- 
tions, to-wit: 

“Tt is agreed that this insurance, as to the interests of the 
mortgagee, or beneficiary, or its assigns only, shall not be 
invalidated by any act or neglect of the mortgagor or 
owuer of the property insured, nor by the occupancy of the 
premises for purposes more hazardous than are permitted 
by the terms of this policy, nor by any change in title or 
possession, whether by legal process, voluntary transfer or 
conveyance of the premises, provided the mortgagee or 
beneficiary: shall notify this company of any change of 

61 
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ownership or increase of hazard which shall come to the 
knowledge of such mortgagee or beneficiary, and shall have 
permission for such change of ownership or increase of 
hazard duly indorsed on the policy.” 

There is a further averment that the policy was imme- 
diately forwarded by Kenneally to the plaintiff, and by 
plaintiff kept and retained; that defendants were not per- 
mitted to see and examine it, and were ignorant of its con- 
ditions until March, 1889. It is further alleged in the 
answers that the buildings on said premises, covered by the 
policy, were, on the 14th day of December, 1888, entirely 
destroyed by. fire, and that due proofs of loss were made. 
The answers further alleged that the plaintiff was notified 
immediately of the transfer and conveyance of the property 
by the Kenneallys to the Gibsons, and that plaintiff will- 
fully, negligeutly, and carelessly omitted and refused to 
give notice to the Insurance Company of North America ~ 
of such transfer, by reason of which negligence and fail- 
ure on the part of plaintiff to so notify the insurance com- 
pany, the said company refuses to pay the amount of the 
loss under the policy to the damage of defendants in the 
sum of $2,000. Defendants pray for a finding in their 
favor in the sum of $2,000, for a cancellation of the notes 
and mortgages, and a judgment against plaintiff for the 
balance, if any, of the $2,000, after deducting therefrom 
the amount of the notes and mortgages. The plaintiff 
filed replies to the answers, which were in effect general 
denials. A trial of the issues was had February 26, 1892, 
in the lower court, and findings made by the court that 
there was due on the first mortgage the sum of $1,589.85 ; 
that the defendants Benjamin A. Gibson and Francis N. 
Gibson had assumed and agreed to pay the same, and that 
there was due the plaintiff upon said note and mortgage 
from the defendants James and Eliza Kenneally and Ben- 
jamin A.and Francis N. Gibson the sum of $1,589.85. 
There was a further finding that there was due plaintiff 
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from James and Eliza Kenneally on the note secured by 
the second mortgage the sum: of $174.58. There was also 
a finding against the answer and counter-claim of Francis 
N. Gibson, and that he was not entitled to the relief prayed 
for in said answer. There was a decree of foreclosure -for 
said sums and interest at seven per centum per annum 
from date of decree, the date of the decree being June 17, 
1892, 

The evidence shows: The execution and delivery of the 
notes and mortgages by James and Eliza Kenneally to 
plaintiff; the issuance of the policy of insurance to James 
Kenneally with mortgage clause attached, as set forth in 
the answers, and that the same was sent to plaintiff and 
retained by it until sent to defendants Benjamin A. and 
Francis N. Gibson at their request, during February or 
March, 1889; that plaintiff was notified or informed of 
the transfer or conveyance of the property to the Gibsons 
on or about July 31, 1888; that plaintiff did not notify 
the insurance company of the transfer of the property to 
the Gibsons ; that on December 14, 1888, the buildings 
on the premises and covered by the policy of insurance 
were totally destroyed by fire; that the policy of insurance 
was never assigned to the Gibsons or either of them; that 
the insurance had been obtained on the buildings by James 
Kenneally prior to the sale of the premises to Benjamin 
A. Gibson, bat he. had not paid the premium and same 
was paid by the Gibsons, but the evidence does not show 
to whom they paid it, or whether they paid it for Kenneally, 
as his indebtedness to the company, or its agent, or on 
their own account; that the policy contained the following 
condition as to change of ownership of the property in- 
sured, and assignment of the policy: “If the assured shall, 
by voluntary transfer or conyeyance, dispose of the prop- 
erty covered by this policy, or of an undivided interest 
therein, or a change shall take place in the membership of 
the firm or copartnership for whose benefit the insurance 
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hereunder was effected, this policy may be assigned to the 
party or parties succeeding to the ownership of the prop- 
erty, provided the company shall first consent thereto by 
indorsement hereon; otherwise this insurance shall cease 
from the date of such change in ownership.” 

The coutrolling fact in this case as to the rights of the 
defendants Gibson in the proceeds of the policy of insur- 
ance, or its proper enforcement, or its being kept alive and 
in force by the plaintiff, if any such rights could in any 
event be or accrue to Kenneally or to defendants as as- 
signees of Kenneally, must clearly, it seems to me, depend 
upon whether or not the policy was ever assigned to the 
Gibsons, and it is unquestionably shown by the evidence 
that it never was. In this case the question is not left an 
open one, but by a condition of the policy it is made obliga- 
tory upon the party or parties receiving a conveyance or 
transfer of the property, to have the policy assigned and 
consent of the company to such assignment indorsed on the 
policy; if not, the insurance to cease. The general rule of 
law is, that a policy of fire insurance is a personal contract 
with the party insured and does not run with the land 
or pass to the purchasers by a sale of the premises or prop- 
erty insured, and any assignment of the policy must be 
with the knowledge and consent of the insurer. (Ayres v. 
Hartford Fire Ins. Co., 17 Ia., 183, and cases cited ; Sim- 
eral v. Dubuque Mutual Fire Ins. Co., 18 Ia., 319; Ana 
Fire Ins. Co. v. Tyler, 30 Am. Dee. [N. Y.], 90; May, 
Insurance, sec. 6.) The defendants not having received 
any assignment of the policy, acquired no rights to the 
proceeds thereof, and clearly were in no position to require 
an enforcement of the policy at the hands of the mortgagee, 
and were not damaged by his failure to give notice of the 
transfer to the insurance company and had no right to the 
relief prayed for in their answers. 

Tt may be claimed that as they paid the premiums, 
they thereby acquired a right to the proceeds of the policy 
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and to its enforcement by the mortgagee; but on this point, 
if it would avail them anything, the evidence does not go 
far enough to show that the insurance company knew that 
the premium was'paid by them. ‘The evidence is conclu- 
sive that they paid the premium, but the nearest we can 
come to any knowledge of how it was paid, or to whom, is 
in the evidence of one Epperson, who was a clerk in the 
real estate office where the sale from the Kenneallys to the 
Gibsons was effected and closed, and who.was the active 
party in said office in closing the sale and making the 
transfer. Said Epperson states on page 46, in answer to 
question No. 170, ‘Who paid the premium on the pol- 
icy?” “Mr. Gibson; his money paid it. He sent the 
money by mail.” The letter, if any, is not introduced, and 
there is no evidence as to whether the company was in- 
formed that Gibson paid it, or, if he did, whether he paid 
it for Kenneally or not, and whether it was paid as a part 
of the purchase price or not. As to these matters, we are 
left entirely in the dark and to conjecture, while on the 
other hand it is conceded that prior to this time the insur- 
ance was ordered by Kenneally and the policy issued to him, 
the mortgage clause attached, and the policy forwarded to 
the plaintiff; and it is not shown that the defendants, the 
Gibsons, ever made any effort in any manner to obtain 
possession of it, or have it assigned until after the property 
was destroyed by fire. There is nothing in the mere fur- 
nishing of the money to pay the premium upon which to 
found a claim to the proceeds, or the enforcement of the 
policy, or to obviate the necessity of an assignment of the 
policy. 

The appellee has asked in its petition in the lower court 
that the deficiency judgment be accorded it against the 
defendants Gibson as to both mortgages, and in its brief 
in this court it asks that the decree of the lower court be 
so modified as to give ft such relief, the lower court 
not having allowed it as against the defendants Gibson 
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any judgment as to the second mortgage. The agreement 
of the Gibsons was that they assumed and agreed to pay 
the mortgage of $1,200 and the interest thereon. In the 
absence of any testimony that the amount of the second 
Mortgage was to cover any part of the $1,200 note and 
mortgage, or any interest thereon, the finding and decree 
of the lower court was right and will not be modified or 
changed. 

As the conclusion which we have reached as to the 
rights of the appellants fully disposes of them, the decis- 
ion of the questions of what would have been their rights 
under the policy had they acquired any by proper assign- 
ment thereof, to have the notice of the transfer given by 
the mortgagee, and to recover damages if such notice was 
not given, is not necessary to a determination of the case as 
to them, and will not be discussed or decided. After 
thorough investigation of the record in the case, we are 
fully satisfied that the decree of the lower court was right, 
and it is 


AFFIRMED. 


Fanniké C. Stevenson, Executrrx, v. E. K, Vauen- 
TINE, ADMINISTRATOR. 


FiIngp JANUARY 16,1894. No. 4809. 


1. Administration: FILING AND ALLOWANCE OF CLAIMS: LIsi- 
TATIONS. An order of this court, which in the district court 
permitted the ascertainment of the amount of provable claims 
against the estate of a deceased person, did not excuse the filing 
and allowance of such claims in the county court of the proper 
county, wherein, bythe provisions of the constitution and stat- 
utes of this state, the settlement of such estate was required to 
be made. 


: PAYMENT OF UNALLOWED CLAIMS: STATUTE oF LIMI- 
TATIONS: PROVABLE CLAIMS. At the date of first pleading 


7 
Vor. 38] JANUARY TERM, 1894. 903 


Stevenson v. Valentine, 


his alleged right to reimbursement more than four years had 
elapsed since the claimant, as administrator de son tort, had volun- 
tarily paid unallowed claims against a deceased person’s estate. 
Whatever right to reimbursement he may have had was therefore 
fully barred by the statute of limitations when pleaded, and 
was not 9 provable claim against said estate. 


3. A provable claim is one not barred by the statute of limi- 
tations, and to establish which there is competeut evidence 
available. 


Error from the district court of Cuming county. Tried 
-below before Norars, J. 


A former opinion in this case is reported in 27 Neb., 
338. 


Uriah Bruner and M. McLaughlin, for plaintiff in error. 
E. Kx. Valentine and J. C. Crawford, contra. 


Ryay, C. 


The opinion of this court delivered by REEsE, C. J., 
on the former hearing of this cause will be found on pages 
338 et seg. of the 27th Nebraska. 

Preliminary to a discussion of the matters involved in 
the present proceedings in error, the facts will probably be 
sufficiently presented by a quotation of the findings recited 
in the opinion of Chief Justice Reese. The material 
part of said findings is as follows: 

“Virst. That the said B. M. Gay died intestate in Cum- 
ing county, Nebraska, on or about the 20th day of June, 
1883, leaving an estate therein consisting of real and per- 
sonal property, and also left surviving him a widow and 
three children living in the state of Connecticut, who are 
entitled to said property as the heirs of said Gay. 

“Second, That in about the month of July, 1883, the 
said R. F. Stevenson was the attorney for one Angeline 
Bromley, who claimed the property as her own, took pos- 
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session of, sold, and converted certain of the property of 
said estate of the value of $4,055. 

“Third. That said Stevenson was an attorney at law, 
and the only relation he sustained to said property was 
that of attorney for said Bromley, to whom he accounted 
for the same, 

“Fourth. That the time he so acted for said Bromley 
the said Stevenson was advised of the fact that said Gay 
left surviving him the widow and children as aforesaid, 
and that they were entitled to the property of said estate. 

“Fifth. That the said Valentine is the duly appointed 
and acting administrator of the estate of said Gay, and 
that Fannie C. Stevenson is the executrix of the estate of 
said Stevenson. 

‘And as a conclusion of law, that the acts of said Stev- 
enson in taking possession of and selling said property 
made him a wrong-doer, and liable for the conversion of 
said property to the estate of Gay; and that the plaintiff 
is entitled to recover from the defendant the sum of $4,055, 
together with interest from August, 1883, at the rate of 
seven per cent per annum. 

* * * * * * * 

“Tt is therefore considered, ordered, and adjudged that 
the plaintiff have and recover of the defendant the said 
sum of $5,316.53 damages so as aforesaid found due, to 
draw interest from this date. And plaintiff recover his 
costs,” 

The judgment above referred to was affirmed, but upon 
motion of the defendant, Mrs. Stevenson, executrix, the 
following order was made iv this court: 

“This cause came on to be heard upon the motion by the 
defendant to modify the order entered herein December 3, 
1889, and was sulmitted to the court, on consideration 
whereof it is considered by the court that the cause be, and 
it hereby is, remanded to the district court with directions 
to permit plaintiff in error to amend her answer so as to set 
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out the actual debts of the estate of B. M. Gay, deceased, 
and which were provable against said estate and paid by 
R. F. Stevenson, if she so desires, and the question of the 
amount of such provable debts paid by him be ascertained 
by evidence, and any such amount so found due will be de- 
ducted from the amount heretofore ascertained as having 
been received by said Stevenson ; the judgment of the district 
court as to the amount so received being hereby affirmed, 
and a proper judgment be entered for the amount due the 
defendant in error, and that the same be allowed against 
the estate of plaintiff in error and so certified to the county 
court.” 

One effect of this order was to recognize as a fixed quan- 
tity the amount due from the estate of R. F. Stevenson, 
by reason of the conversion by Mr. Stevenson of the assets 
of the estate of Dr. Gay. In the first trial no counter- 
claim or set-off had been pleaded on behalf of Mr. Steven- 
son’s estate on account of the debts of the estate of Dr. 
Gay properly paid by him. Another effect of this order 
was to permit of the filing of said claim by way of a set- 
off, as though such filing had occurred previous to the origi- 
nal trial in the district court. On the 6th of March, 1890, 
there was accordingly filed on behalf of the defendant in 
this action, in the district court, an amended answer, in 
which there were pleaded by way of set-off forty-three 
different items in favor of the estate of R. F. Stevenson 
as against theestateof B. M.Gay. The aggregate amount 
of these set-offs, as given by the defendant in said answer, 
was $2,625. None of these items was of date later than 
August 9, 1883, as stated in the defendant’s answer filed 
March 6, 1890. There was, therefore, between the accru- 
ing of the last cause of action set out in defendant’s answer 
by way of set-off, and its being first pleaded, a period of 
over six years. As there was no attempt to plead these 
matters of set-off until the date of the filing of the answer 
as authorized by this court, the commencement of suit in 
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respect to these items, as contemplated by the statute of 
limitations, must be construed as March 6, 1890,—a fact to 
be borne in mind in connection witli such reference as shall 
hereafter be made to tlie statute of limitations, 

The court instructed the jury to allow the defendant as 
set-off but the sum of $255.90, which was accordingly - 
done, as to which no complaint is made by defendant in 
error. The claims, by the instructions of the court with- 
drawn from the consideration of the jury, were without the 
support of any evidence under the rulings of the court, 
and this proceeding must be determined by the correctness 
of such rulings. In effect, the court held, as we under- 
stand the record, first, that, it was necessary that the claims 
pleaded and offered to be proved should have been filed 
and passed upon in the county court; and, second, that 
whatever claim might otherwise have existed was barred 
by the statute of limitations. With such variations as the 
name of the holders of the claims, the amounts and dates 
of payment respectively rendered imperative, each of the 
forty-three counts of the defendant’s answer was stated in 
the following language, used in setting out the first count, 
to-wit: “Said B. M. Gay, deceased, at the time of his 
death was justly indebted to the Consolidated Tank Line 
Company in the sum of $40.74, which said sum the said 
R. F. Stevenson, deceased, paid said Tank Line Company 
on or about June 29, 1883.” There was, of course, a gen- 
eral recitation in the answer of the indebtedness of Gay at 
the time of his death to a large number of persons, which 
the detailed statement above referred to immediately fol- 
lowed; the whole closing with the prayer that the amount 
of said claims, of the total of $2,625, with interest from 
August 1, 1883, should be deducted from the amount of 
the value of said Gay’s property which had been received 
by said R. F. Stevenson, and that said last named amount 
should be reduced accordingly. Parenthetically, it may be 
remarked that each of the allegations made in the answer 
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was denied; the plea of the statute of limitations was in- 
terposed, and the necessity for, as well as the lack of, filing 
the said several claims in the county court and the allow- 
ance of each as claims was set up; following which pleas 
the reply set forth that under the order of the county court 
the proof of claims against Gay’s estate was required to be 
made within six months from March 6, 1886, and that 
none of the aforesaid claims had ever been filed or allowed 
in said county court. In proof of the respective items 
set forth in the answer of the defendant by way of set-off 
there was produced evidence simply of payments made by 
Mr. Stevenson to the holders of alleged claims against Dr. 
Gay’s estate. It will scarcely escape notice that there was 
no proof, as there had been no pleading of the filing of 
any such claim or of action in respect thereto in the county 
court of Cuming county. By timely and proper objections 
these prerequisites were insisted upon, as well as was the 
lapse of time for presenting and proving claims. 

The plaintiff in error appeals to the order of this court 
above recited as sufficient to avoid these objections, We 
do not so understand the scope and effect of the order in- 
voked. Section 16, article 6, of the constitution of Ne- 
braska provides that “county courts shall be courts of 
record, and shall have original jurisdiction in all matters 
of probate, settlements of estates of deceased persons, ap- 
pointment of guardians and settlement of their accounts, 
in all matters relating to apprentices, and such other ju- 
risdiction as may be given by general law.” These con- 
stitutional provisions are supplemented by section 3, chap- 
ter 20, Compiled Statutes, by which it is provided that 
“the courts of probate in their respective counties shall 
have exclusive jurisdiction of the probate of wills, the ad- 
ministration of estates of deceased persons,” ete, This 
court could never have intended by its order to nullify 
these provisions of the constitution and statute of the state, 
as would the coustruction contended for by the plaintiff in 
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error. The order provided for the allowance by the dis- 
* trict court of all “provable” claims, In the district court 
no claim against the estate of a deceased person is provable, 
originally, except upon appeal as to the same from the 
county court. The district court, by the statute and con- 
stitutional provisions cited, has no jurisdiction to adminis- 
ter the estate of a deceased person; that jurisdiction, by 
restrictive terms, is confined to the county court. No 
order of this court could operate to remove this restriction. 
Hence, as the construction which we now place upon this 
order in question is the only one which does no violence to 
the statute and constitution, it must be accepted as the only 
admissible construction. The ruling of the district court, 
whereby a claim was not deemed provable unless it had 
been duly filed in the county court and there properly al- 
lowed, was correct. 

Equally effective was the statute of limitations to exclude 
from consideration the several claims urged, for more than 
four years had elapsed since the alleged payment of such 
claims by Mr. Stevenson before it was pleaded in the district 
court. In the trial of the cause, from the result of which 
the former error proceedings were taken, there was intro- 
duced in evidence a letter written by Mr. Stevenson to the 
pseudo Mrs. B. M. Gay (whose true name was Angeline 
Bromley). This letter was dated January 18, 1884, and 
recited the separate items for which Mr. Stevenson was 
debtor to the estate of B. M. Gay (known in Nebraska as 
“Gray”). Following this admission, Mr. Stevenson 
claimed credit in this letter for payment made by him to 
general creditors of Gay (alias Gray) in the sum of $2,- 
211.24, and for taxes paid of the amount of $54.70; in all, 
$2,265.94. The admission against his own interest was 
competent testimony as against Mr. Stevenson, or his estate, 
without doubt. We have been cited to no authority to 
sustain the present contention that the admission in his 
own favor is equally competent. If Mr. Stevenson him- 
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self was seeking the allowance of these credits, neither 
statute nor adjudication could be found to aid him; but 
how much more inadmissible becomes the proposed admis- 
sion in his own favor as proof, ignoring as it does the ex- 
istence and jurisdiction of the county court. 

It is quite possible that the result reached may work 
great hardship to the estate of Mr. Stevenson. Doubtless, 
to avoid such a result, this court allowed the representa- 
tive of said estate to plead and establish all “provable” 
claims against the estate of Dr. Gay, notwithstanding Mr. 
Stevenson had acted without authority in selling the prop- 
erty of Dr. Gay and with the proceeds of said sale dis- 
charging debts claimed to be due from Dr. Gay’s estate. 
This was the extreme limit of the power of this court. Mr. 
Stevenson, when in his own wrong he assumed to dispose 
of the estate of Dr. Gay, rendered himself liable for the 
value thereof and all incidental damages, no matter what 
his motives may have been. Section 185 of chapter 23, 
Compiled Statutes, was then, as now, in force, and its pro- 
visions were as follows: “If any person or persons, before 
the granting of letters testamentary or of administration, 
shall convert to his or their own use, or shall embezzle, . 
alienate, or destroy any of the moneys, goods, chattels, or 
effects of any deceased person, such person or persons shall 
stand chargeable and be liable to the executor or adminis- 
trator of the estate of such deceased person for the value of 
the moneys, goods, chattels, or effects so converted, embez- 
zled, alienated, or destroyed, and for all damages sustained, 
to be recovered by such executor or administrator, for the 
benefit of such estate, by acivil action in any court of com- 
petent jurisdiction,” etc. 

On the former hearing in this court, justice was so far 
tempered with mercy that the representative of the estate 
of Mr. Stevenson was permitted (o plead matters of set-off 
omitted on the first hearing in the district court. Its own 
rules of practice and procedure it was competent for this 
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court to modify, hold in abeyance, or wholly abrogate. It 
could not set aside constitutional or statutory provisions 
affecting and guarantying substantial rights. The trial had 
upon these new issues enabled the representative of the 
estate of Mr. Stevenson to establish as against the estate 
of Dr. Gay but $255.70. As no error is apparent in the 
record of the trial leading to this result, it follows that the 
judgment of the district court is 


AFFIRMED. | 
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Accounting. 
McConnell v. First Nat. Bank.....sovees eeeetee psctwwausteces sess we 252 


Actions. See LIMITATION OF ACTIONS. MUNICIPAL CORPO- 


1 


RATIONS, 1. 
Suit against justice of the peace and others for malicious 
prosecution is properly brought in county where plaintiff 
was arrested, though none of the defendants reside there, 
and all subsequent acts complained of were iu another 
county. Vennum v. Huston.....ccocsceeecssccneee voseesove reese 200, 300 


. The other defendants may be summoned by issuing writs 


to counties of their residence. Td...........scccersessseverceseee 300 


Action on bond of former state treasurer for failure to pay 
over money to his successor, and for taking money from 
treasury and loaning to banks in different counties, must 
be brought in county where seat of government is located. 
State V. Hill. .cccsesscscvsescevecveccasnecscceesenscassessseeeesasees 7102-708 
See. 174 of the revenue Jaw applies only to actions for 
getting money into the treasury from collectors; not to 
suits arising out of its subsequent misappropriation. Id., 
703, 704 
Common law remedies continue in force where Code has 
failed to provide others instead. Dfoline v. Curtis............ 520 
Name and form immaterial; pleader should state facts, 
and if they constitute a cause of action, the law affords a 
remedy. Skinner v. Skinner..........0008 sececscceeeccccsccsceecees TOR 
When defendant is in a county when petition is filed and 
summons issued, and afterward an alias summons is served 
upon him there, the action is properly brought in that 
county, though defendant was not there when the original 
summons was sought to be served. Davis v. Ballard...833-835 
For the purpose of determining the venue the issue of the 
alias summons is to be deemed a recommencement of the 
action. IJd.........eesesees eduideddsiathicccds secant odbesestssdtavenases 835 
Right to sue for breach of executory contract does not ac- 
crue upon mere declaration by the other party, before per- 
formance is due, that he does not intend to perform. Car- 
stens v. McDonald...... eateee eseey eaenee ft eeeeecencesenr encore ceisseven BEL 
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Actions Quia Timet. See ApvreRSE PossEssIoN, 6. 


Administration of Estates. 


1, 


Neither in county court nor in district court on appeal is 
administrator entitled to credit for payment of provable 
claims not presented to probate judge. Huebner v. Sesse- 
MAN .essovcercastecsvccnrecs sects nestneeteteece scenes enscer seneasses 153 G0, 89 


. Finding upon conflicting evidence that services of attor- 


ney, charged against estate, were not rendered for it, not 
reviewed by Supreme COUrt. Td.....cesseccseeenscencettescseees 89, 90 


. County court has exclusive original jurisdiction over es- 


tates; unless a claim is first filed there it cannot be proved 
in district court, though remanded from supreme court 
for that purpose. Stevenson v. Valentine .....ccccerescreces 907, 908 


- Provable claims defined. Id.....cccccessescererrersseteescssessers FOB 
. Right of administrator de son tort to reimbursement held 


barred by the statute of limitations. Jd.........cccccseeneeee 908 


. Under subdiv. 2, sec. 176, ch. 23, Comp. Stats., widow is 


entitled to an allowance from deceased husband’s reat 
estate, though disposed of by a will whose provisions she 
has accepted. Godman v. Converse...... oenccescescoveeeessss001—OOL 


Administrators. Sée ADMINISTRATION oF ESTATES. 


Adverse Possession. See VENDOR AND VENDER. 


1. 


=~ 


Occupation concurrent with that of holder of legal title is 
not. Smith v. Hitchcock ...... sseeanere revere sneessaenesseesecssosons 104 


. Permissive occupancy does not become, until claim of 


right is asserted with notice thereof. Jd. 


. Is notice to all the world of whatever rights the possessor 


may have. Scharman v. Schavman. ...ccccsvecersccersccessesceee 46 


Kahre v, Burden ccsccecsssescsesescsserssssereecresssassssesesseeee OLS 
Is interrupted by eats of Hanis in tax deed, ‘henge 
latter is void. Maxwell v. Higgins...... wa veeeeteaeedeteenees 671, 678 


. A claimant acting under power of attorney from an ad- 


verse claimant, and who leases the land in the latter’s 
name, is estopped, together with his grantees, from assert- 
ing that tenant’s possession inures to him. Id.......... 678-9 


. One cannot, in action to quiet title, assert against one de- 


fendant that conveyances to him were adverse to plaintiff 
and ask that they be canceled, and assert against another 
that first defendant’s possession was subordinate to plaint- 
iff’s title and a link in his chain of possession. Jd., 
672, 679 


. Railroad company entering without color of title, and act- 
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ually occupying only right of way, acquires no other 
part of land. Omaha & RB. V. R. Co. v. Rickards..,.....852-856 


8. Easements may be acquired by. Ld.....esesesserecccssvesseeese BAT 
Affidavits. See ATTACHMENT, 4, 5. 


Agency. See CoRPORATIONS. Liquors, 3. MECHANICS’ 
LIENs, 7, 9. 

1. Where a room is leased for the storage of goods to the 
agent for the sale of such goods, whose principal is undis- 
closed, and the contract is made with the agent individu- 
ally and not with reference to the principal's business, 
the latter cannot be held liable for the rent. Moline v. 
Neville sus iveodeiisescivesastsd dsb veaveuesotee ses scutease oneSeesseace 434, 436 
Conveyance of land by an agent who took notes for the 
purchase price and forwarded them to his principal, who 
retained them without objection for five years, is ratified. 
Swartz v. DUncan.ccssssessvccercescvens sesccsscerscces cessor sesess TQOrUOd 


~ 


Agistment. 
Action for balance due for pasturing cattle; defense, settle- 
ment, and counter-claim for injuries to and loss of cattle; 
instructions quoted and approved. Loomer v. Thomas...279~281 


Amendment, 
1. Refusal of, when allegations therein are immaterial, is not 
error. Bush v. Bank of Commerce........ senecerecsceccreecerseees 404 
2. Allowance of, discretionary with trial court, and it is not 
necessarily a fatal objection that proposed amendment 
adds a defense or cause of action, Omaha & RB. V. RB. Co. 
V. Boschel ......010-seeee sevesw nee eecenseeecesesseencssessosessoneersees 285 


3. Correction of party’s name by, discretionary with trial 
court and prejudice therefrom will not be presumed. 
Manning v. Viers ......... aesssdes scssseVedecsideseseesetsccecctsecavear: Ot 


Animals. See MAsTER AND SERVANT, 1. 


Appeal. See CERTIORARI. DismrssaL, 1,2. JUDGMENTS, 3. 
JUSTICE OF THE PEACE, 2. REVIEW. 
1. From district court may, after expiration of six months, 
be converted into error proeeeding by filing petition in 
error. Headley v. Coffman.........s0 absacdsinwsasieseepeswoseraeeese dO; 12 
2. Filing of transcript within six months, in appealing to su- 
preme court, is jurisdictional, and failure to do so is not 
excused by appellant’s inability to procure bill of excep- 
tions within that time. Omaha Loan & Trust Co. v. Ayer... 893 
3. The attempted appeal cannot be converted into an error 
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6. 


7. 


proceeding unless petition in error is filed within the year. 
Ud sciscseceassvzadeseatesceds Shussigedsseieusesacenyerees cresssebevenedecs 893, 894 


. While identity of issues must be preserved on, from lower 


to district court, pleadings need not contain the same alle- 


gations, but may state the facts more fully. Levi v. Fred, 


565, 566 


. Right of, from district court, waived by a successful ap- 


plication in the nature of a bill of review to modify decree. 
Wilson 0, Roberta. .cccsccessscecsee vosssveveooes fader vivessseeaeseesren 208 
And also by accepting eyen a portion of the benefits of 
the decree appealed from. Harte v. Casicifer.............574, 575 
Evidence held to show such acceptance. Id.......eesse00e 574-576 


Appealable Order. See FINAL ORDER. 
Appraisement. See JupICIAL SALES. 
Arbitration and Award, 


1. 


5. 


Oral agreements of attorneys for, are not enforceable, and 
evidence of the same are inadmissible. German-American 
Ins. Co. v. Buckstaff...cccccccccnscseeees seneee ceeaersccsreceecesses L40—143 


. Voluntary oral submission of parties sustained. Greer v. 


Can MGld, diss souiad (nas Seoasedeueiadsaes Sahel ce ehaveiaen 169 


. Award not invalidated by failure to swear witnesses and 


arbitrators. Td......ccccsseessesccnecteceeeceres eeagase o Ssdecb odecteace 175 


. Nor by the fact that the arbitrators met on Sunday to ac- 


commodate the party afterward complaining, the evidence 
not showing that the award was made on that day. Jd. 


Answer in action on award; sufficiency. Jd............169, 170 


Argumonts. See CriMINAL Law, 12. 

Arrest. See Maricrous Prosecution, 1. WARRANT, 
Assignment. See Lanp ConTRACTS, 1. 
Attachment. 


1. 


When sued out in an action upon notes of which at the 
time plaintiff was not owner, should be dissolved, though 
before motion to dissolve is heard plaintiff becomes 
owner, Farwell v. Wright.....cccecoscssccsccsccsesesee sesceveee 453-435 


2. A purchaser at attachment sale, to whom the sheriff has 


paid proceeds of sale to others of part of attached goods, 
and also collections due the attachment defendant, is lia- 
ble in accounting to the latter for the amount of such 
payments with interest. JécConnell v. First Nat. Bank of 
DANCOUR 3s leceies cxcccvoceescduetoucteses sles senteree essen steers 202, 266-268 


. Motion to dissolve, must be made, though it need not be 


ruled on, before judgment. Moline v. Curtis. .........00000.521-2 
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5. 


Affidavit purporting to be by a corporation, but evidently 
by its agent, is not void and may be amended even after 
motion to quash for that defect. Zd.......:scccccecsersnceesonee 523 
County judge has no authority to sign bill of exceptions 
embodying affidavits used on hearing of motion to dis- 
Charges —Td.wsc sivas verssesenvassccscesesoscetasessectescsuesssiavscencen: OO4 


Attorneys. See BRIEFS. 


1, 


Bail. 


The only competent proof of stipulations between, regard- 
ing the disposition of a cause, is testimony of one of the 
attorneys, or his written agreement filed with the clerk, or 
an entry on the records. German-American Ins. Co. v. Buck- 
GLUT cee ciced secadened deraredan sanauder oss sdoasteecs evescavseseseseese A40-143 
Laud purchased by an attorney in his wife’s name at an ex- 
ecution sale, in which the judgment debtor is his client, 
is not held in trust for the latter, where he has instructed 
the attoruey not to purchase the land for him. Washburn 
Ve OSGOOd .cccrcccrecrecssverees asiducsedasasee Weedcerratessoescaseasess, O1O 


. Matters to be considered in fixing amount of. In re 


COU etevessidcarseecvostcsssocascduessscuteocaiCedseseese tess waa sacs’ 508, 509 


. Order of district court fixing or increasing, though not final, 


will not be disturbed by supreme court unless amount 
is clearly unreasonable and disproportionate. Jd ......... 505-507 


. Requiring bond for $70,000 of party charged with embez- 


zling that amount is not excessive.  Id.........scceseeseservere OOD 


. Upon application for reduction of, between indictment and 


trial, there is a rebuttable presumption that accused is 
QUID GY. Td... secs ccccecnsccsrerccecscecvscccsceeneveessaseceseenees 001-008 


. Amount may be changed in habeas corpus proceedings. Id., 507 
. Ruling of trial court forfeiting recognizance affirmed 


where default was without sufficient excuse. Noll v. State, 587 


. But vacated where excuse was reasonable. Rawlings v. 


Slate... Sage vedovae cavalecsbvetiscdeesecsesssseseeudenesscessesses veeteveee: OOO 


Bastardy. 
Where county has been substituted as plaintiff instead of de- 


ceased mother in action of, the bond required of defendant 
is sufficient if conditioned to save the county ‘‘free from 
all expense on account of the support of said bastard 
child.’? Dodge County v. Kemmit2.....ccercocerecsensvesecsseeeses 5O4 


Bill of Exceptions. See APPEAL, 2. REVIEW, 12, 16. 


1. 


Origin, -history, and purpose of, discussed. Moline v. 
CUTLIS... 1. sscerecveceseenearscecenceeronsen tengenten cavoraeesceseeseesa0y OST 
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Bill of Exceptions—concluded. 
2. County judge has no authority to sign, embodying affidavits 


used on hearing of motion to dissolve attachment. Jd., 520, 


3. Nor is there any authority for such a bill to embody evi- 
dence taken in proceedings by supervisors to remove 
county treasurer. Hopkins v. Scott. .........00 Perrererrireeterr 

4. Where a deficiency judgment in a foreclosure proceeding 
is rendered fourteen months after the original decree it is 
then too late for the trial judge to sigu a bill of excep- 
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666 


tions. State v. Walton.. ...cccecreseseses osecccesesoereee cseneee 497, 498 


Bills of Review. See APPEAL, 5. 
Bills and Notes. See NeaoTraBLy INSTRUMENTS. 
Bonds.- See Actions, 1-4. BaIL. BASTARDY. BUILDING 
ConTRACTS, 2,3. LAND CoNTRACTS, 2-4. SHERIFFS, 4. 
Boundaries. See LANDLORD AND TENANT, 3. 
Survey procured and acquiesced in by adjoining owners will 
not be disturbed because a later survey tends to show a 
mistake in the first. Benson v. Daly...... dipheaeks ereeeeee L5G, 
Briefs. See REVIEW, 5. 
Reflections upon trial court in, condemned. Lau v. Grimes 
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Building Contracts. 


1. A provision that contractors for the erection of a building 


for a city shall file with board of public works receipts of 
claims from laborers and material-men is a promise that 
the latter shall be paid by such contractors, for which 
promise the awarding of the contract is a sufficient consid- 
eration. Lyman v. City of Lincoln.......... eeiecassuets serene f 99, 
2. Such laborers and material-men may sue directly on the 
bond for the performance of such coutract, and no statute 

or ordinance need authorize such bond. Jd. 
3. An allegation by a material-man that he is still unpaid 
sufficiently avers a breach of such bond. Id......... ceseeseee 
4, Such material-man may recover from the city the reasona- 
ble worth of the contractor’s part performance, after the 
city has exercised its right to terminate the contract. 
Td. csssersovees sbseaslesacedseose.boneeseei sededecessesnes davies easeaevscacssas 


5. Where no limit is fixed the law requires completion within 
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a reasonable time. Id..........6 shaecassiees sadeesiiee eases pasessites 801 


Burden of Proof. See CrimInaL Law, 14. Onus PROBANDI. 
PLEADING, 3. 
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Carriers. 

1. State courts have not lost jurisdiction over actions against, 
involving interstate shipments because of congressional 
legislation. St. Joseph & G. I. R. Co. v. Palmer.........473-476 

2. Railroads in this state cannot relieve themselves of com- 
mon law liability of, even for interstate shipments. Jd... 471 


Census, See REGISTER OF DEEDS. 


Certiorari. : 
1. Office at common law, to bring up for review errors ap- 
pearing on face of record. Moline v. Curtis ........00.2+..532-534 
2. Will not lie where appeal or error is available. Id....533, 534 


Chattel Mortgages. See INForMATIONS AND INDICT- 
MENTS, 1. 
1. Question of identity of property covered by two mort- 
gages; evidence held insnfficient and mortgagee’s lien de- 
nied. First Nat. Bank of Mount Pleasant v. Davis......238, 243 


2. Purchaser with knowledge of, though mortgage is unre- 


corded, takes subject thereto. Wagner v. Steffin......... 393, 394 
3. Evidence found to support finding of such knowledge. 
Id, 
Checks. See EvipENczg, 5. 
Children. 


Negligence. Chicago, B. & Q. RB. Co. v. Gradblin....ceccsecee. 99-102 
Cities. See MUNICIPAL CORPORATIONS. 


Common Carriers. See CARRIERS. 


Complaint. 
In prosecution before justice of the peace, set out and held 
valid, though informal. Vennum v. Huston wu..cccoeese 300-302 


Confessions. See CriminaL Law, 3. 


Consideration. See BUILDING ConTRactTs, 1. STATUTE OF 


FRAUDS, 4. 
For alleged fraudulent conveyance held to be proved. First 
Nat. Bank of Wymore v. Myers. ....cccerscrvcescevecssceescesssaeee 154 


Conspiracy. See EVIDENCE, 7. 


Constitutional Law. See MunicipaL Corporations, 1. 
J. Bond for $70,000 from one charged with embezzling that 
amount is not ‘‘ excessive bail ’? within sec. 9, art. 1, Const. 
Tn 16 SCOtbssesescsserssorsesseccsersecssecsccsssesensessessssessssssssces SOD 
2. The depositing of state funds, provided for by statute, is 
not sufficiently another subject than the depositing of 
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county funds so as to render invalid a statute covering 
both. Hopkins v. Scott........06 setsoeeerene beveseeee se aseae vacene 
Nor is an act rendered unconstitutional by a provision that 
it shall not apply until expiration of the terms of certain 
OfFicerS. Td... cece cssccecseccersseeeceare coesenenscessse tenses seeteoses 


» 


4. Private property can only be taken without the owner’s 
consent, for a public use; what is such a use is a question 
for thecourts; when it should be supplied is for the legis- 
lature. Welton v. Dickson .......cccsscccerensecsesetooese sosescecs 

5. Secs, 47-52, ch. 78, Comp. Stats., are unconstitutional, be- 
cause they authorize taking private property for private 
use. Id. 


Construction. See QUESTIONS or LAw. 
Contempt. See Liquoxs, 9. 


Continuance. See County TREASURER, 2. JUSTICE OF THE 
PRACE, 2. 

Affidavit for, held insufficient. May v. State....... 

Hammond v. Tonngon.. .ccccsecocecerectecsserscsecseescers cesses nenses 


Contracts. See Actions, 9. Buripinc ConTRACTS. EvI- 
DENCE, 11. Goon-WILL. Lanp ConTBACTS. MAR- 
RIED WOMEN. QUANTUM MERUIT. STATUTE OF 
FRAUDS. 
Contributory Negligence. See NEGLIGENCE, 4. 
Conversion. 
1. Defined. State v. Hill.......cccescucsscceeceeeseens snbsvcesocdess ees 


2. Of money from state treasury; is completed at time and 


661 


668 


213 
251 


707 


place of taking—not that of deposit. d........... a aeveee 707, 708 


Conveyances. See RESCISSION. 


Corporations. See ATTACHMENT, 4, MASTER AND SERV- 
ANT, 2. 

One who is shown to be the general manager of a corporation 

engaged in the business of feeding and raising cattle is 

presumably empowered to buy feed for them. Powder 


River Live Stock Co. v. LAMD.....cccccscerecneserevecsceressessOOLy BOR 


Corpus Delicti. See CrriwuiwaL Law, ’7. 


Costs. See Lanp ContTRACTS, 2. 
Decree as to, modified because of confnsed pleadings. JIfc- 
Connell v. First Nat. Bank of Lincoln........ Siilasecedsetezetitess 


Counties. See AcTions, 1-4, 7, 8 BASTARDY. CoUNTY 
CLERK. COUNTY TREASURER. REGISTER OF DEEDS. 
SHERIFFS. 


257 
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County Board. See Counry TREASURER, 2-5. 


County Clerk. 
Deputy of, must be paid from fees and cannot collect salary 


from county. Gage County v. Wilson....... sddsesenseasoavs sends 165 


County Court. See ADMINISTRATION OF ESTATES. AP- 
PEAL, 4. 
1, Motion for a new trial; judgment rendered four days after 
case taken under advisement. Bush v. Bank of Commerce... 405 
2. County judge has no authority to sign bill of exceptions 
embodying affidavits used in hearing motion to dissolve 
attachment. Moline v. Curttg....ccccscoscccserscecece seeeee020, 534 


County Treasurer. 
1, Embezzlement of public funds; amount of bail. Mm re 


SCO. ciscaneisesences siseuccvescotentesdee encase sdectstoncicesdoseGesencese 
2. In proceedings by supervisors to remove county treasurer, 
the fact that he appears and obtains a continuance and 
then goes to trial without objection will prevent him from 
being heard to claim in supreme court that he was not 
allowed sufficient time. Hopkins v. Scott........... ie 662, 670 
3. Such proceedings are not invalidated by the fact that some 
of the supervisors were also witnesses. Jd. 
4. Nor by the fact that not all were present at the ‘hearing, 
a quorum being safficient. Jd. 
5. There is no authority for a bill of exceptions embodying 
the evidence at such proceedings. Jd...........s0006 ch eaicineee 666 


502 


Creditor’s Bill, See FRaupDULENT CONVEYANCES. 


Criminal Law. See Bail. INFORMATIONS AND INDIcT- 


MENTS. MALICIOUS PROSECUTION, . 
1. Rulings of trial court, not prejudicial to accused, ignored. 
Hay v. State...... Sinede eee ecbodse’ doceed suee cae ossiesees tees sddtesddessce 211 


2. Affidavit for continuance on account of insufficient notice 

of trial should show that accused was not otherwise aware 

Of. 18. ate. Ld saci. sciecseescvecwerseresceseccdece sbousdescseceesesers 213 
3. Voluntary confessions of accused are admissible. Td........ 214 
4. Evidence in conviction for larceny held sufficient. Jd..... 215 
5. Issues of fact raised by plea in bar must be tried by a 

jury; accused cannot waive that right. Arnold v. State.... 754 
6. Circumstantial evidence must, in order to sustain a con- 

viction for felony, exclude every other reasonable hypoth- 

esis, Dreessen v. State.....ccccsececsseeserseseccesseensessO75, 387, 388 
7, And in homicide cases the corpus delicii must be estab- 

lished beyond a reasonable doubt. Jd. 
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Criminal Law—conceluded. 

8. The rule which requires proof beyond a reasonable doubt 
applies to misdemeanors. Vandeventer v. State........se0c00 S95 
Proof that offense was committed on precise day named 
in information is not essential. Palin v. State. .....6. e000. 865 
10. Where but a single crime is charged in information, and 

in order to prove it on the trial the state seeks to prove 

similar but distinct offenses, defendant should move to re- 


ad 


quire prosecutor to elect. Jd.... ...... sseseee sens se seeceecescevees 866 
11. Instructions as to presumption of innocence approved. 
Td. srsrocascccanccsescscereesecesscevces tesacesusccsenercsesescocessecees 867, 868 


12. It is reversible error for trial judge to permit arguments 
to the jury in a criminal cause while he is absent from the 
courtroom. Td........ aiguseswanceae soeevecvarsees pnsedusy Sieeesiees 867, 868 
13, “Abuse” is synonymous with “ravish” in Crim. Code, 
BOC. 12. Td...ecererveccnecsoree sascscenescercesssees costevsesses ressesses COT 


14. Burden of proof never shifts in criminal prosecutions; state 
must disprove beyond a reasonable doubt, and not ac- 
cused prove theory of self-defense. Gravely v. Stute....873-875 


Cross-Examination. 
Wide latitude permissible in, of parties to alleged fraud. 
Altschuler v. Coburn. ...ccccecssevenccsccsrscceasseccsccessscsscsssscoes OOS 


Damages. See Goop-WILL. LANDLORD AND TENANT, 5. 
Liquors, 1,2. MUNICIPAL CORPORATIONS, 2, 4. 
1. Omaha & BR. V. RB, Co. v. Moschel.......cessesercesece tecoceceseseces OL 


2, An injured party must make reasonable efforts to render 
injury as light as possible. Loomer v. Thomas........ srecere 280 


Damnum Absque Injuria. 
Morrissey v. C., B. db Qs Re CO..sssseeecssececercsoresccccsssesevese430, 431 


Death by Wrongful Act. See Liquors,1-3. NEGLIGENCE, 
2, 9. 


Debtor and Creditor. See ATTACHMENT. EX"MPTIONS. 
FRAUDULENT CONVEYANCES. 


Decedents. See ADMINISTRATION OF ESTATES. EVIDENCE, 8. 
Decree. See APPEAL, 5. REVIEW, 1, 2. 

Dedication. See Hichways, 1, 2. 

Deeds. See Escrow,1. Eviprence, 4. LAND ConTRACTS, 2. 


Default. See Bail, 6,7. JuDGMENTS, 1,2. JUSTICE OF THE 
PEACE, 2. 


Definitions. See Wornps AND PHRASES. 
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Demurrer. See PLEADING, 5. 

Depositions. See EVIDENCE, 8. 

Deputies. See CounTy CLERK. SHERIFFS, 3. 
Description. See EMINENT DOMAIN. MECHANICS’ LIENS, 2. 


Dismissal. 

1. Motion for, in supreme court, on ground that order com- 
plained of was entered by consent, will not be entertained 
if notice was not served prior to expiration of time for 
serving briefs. Omaha Fire Ins. Co, v. Maawwell.....ccsesseoee 
Motion to dismiss appeal to supreme court on ground that 
appellant has accepted the fruits of the decree complained 


2. 


921 


359 


of, will be heard, though notice thereof was not served un- 


til after time for serving briefs, when it appears that ap- 
pellee had no earlier knowledge of the grounds of the 
motion. Harte v. Castetter..........06+ Meveaescs sessbes vaicovseaD ay 
3. For want of prosecution, in district court, should be va- 
cated upon a showing that plaintiff’s counsel was then 
engaged before another judge of the same court, had a 
meritorious defense, and was not negligent. Lundgren v. 
EEPAle sivevecesins (erases vor senescosese paneaey senceevcesrees san ovevsevccececees 


Divorce. See HusBAND AND WIFE, 2. 
Easements, See ADVERSE POSSESSION, 8. 


Hjectment. See GOVERNMENT LAND. 
Smith v. Hitchcock... ..-ccccecsecessecces cesses asses ced Séevianasiecevestesee 


Election of Counts. See CriminaL Law, 10. 
Embezzlement. See BAIL, 3. 


Eminent Domain. See ConstiruTionaL Law, 4, 5. 
Petition describing land by government subdivision will not 
authorize condemnation of platted city lot. Omaha & R. 
V. B. Co. v. Rickards........cccccscorveceseevseceseves 


Equity. See SuBROGATION. 


Error Proceedings. See APPEAL, 1, 3. JUDGMENTS, 3, 
STIPULATIONS. 

1, Failure to file motion for new trial will not of itself war- 
rant dismissal of petition in error, but where an inspection 
of the latter shows it to be without merit, the judgment 
will be affirmed. Upton v. Cady...... Weseddesdesevtas@cotesses 210, 


2. A petition in error from justice’s court must be incorpo- 
rated into the record for the supreme court before latter 
will review judgment of district court thereon. Lean v, 
ANGTCWS8.... 6. cecsveoveoees soaeseys Savion ssbaceotdcaecess wsebeasevsescoesee 


573 


363 


104 


847 


211 


656 
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Error Proceedings—coneluded. 
3. Are the proper remedy, and not mandamus, to correct error 
of justice of the peace in granting a new trial more than 


four days after judgment. Slate v. Holines.........cesceees 357, 358 


Error Without Prejudice. See Harmiss Error. 


Escrow. 
1. Finding of trial court that depositary of deed in, delivered 
it by authority, held, sustained by the evidence. LEggle- 
SEON V. POLLOCK... .recserercnceverscvecstecrereveessresencesscesestersseene 
2. Finding that depositary of mortgage delivered it without 
authority, Aeld, to be sustained, and that neither mort- 
gagee nor his assignee with notice acquired any rights 


190 


thereby. Roberson v. Reiter... .ccccccseerecsacerecs esses sesereL 99-209 


Estoppel. See ADVERSE Possession, 5, RES ADJUDICATA. 
Cannot he grounded on silence unless there is both the spe- 
cific opportunity and the apparent duty to speak; party 
omitting to speak must know that another is acting or 

about to act in reliance thereou. Scharman v. Schar- 


MAN. .cecare sercerecsncereccoeccsee Wudeeedessts seneees noas tees Saiectseueses 40, 50 


Byidence. See CRIMINAL Law, 3-9. HuSBAND AND WIFE, 
2. LANDLORD AND TENANT, 2. Liquors, 3,9. NEG- 
LIGENCE, 2. NEGOTIABLE INSTRUMENTS, 2. NEW 
TRIAL. PARTNERSHIP,2. STATUTE OF FRAUDS, 1, 5. 
TRIAL, 2, 3. 

1. Rulings on admission of, approved. Roberson v. Reiter, 203 
2. Offer of proof is necessary in order to predicate error upon 
exclusion of answers to questions asked. Smith v. Hitch- 
COCK 0. ssccnesisesctascvesvioses siodsduseescscosietecssecusutesenascoavesddosess 


3. Admission of incompetent, in trial to court, not reversible 


, 204 


110 


error. Liverpool & London & Globe Ins. Co. v. Bucksiaff... 147 


4. Record of a deed not admissible in, if acknowledged by 
grantees instead of grantors. Maxwell v, Higgins ...... 675, 
5. Check containing memorandum of terms of contract is 
admissible for the purpose of showing the same. Carstens 


DV, MCDONGIG: sivcsevsesesssevsdecs siccteveversiecetascersie vessedess eos see 
6. Hearsay statements of decedents held inadmissible. Me- 
Connell v. First Nat. Bank of Lincolrri.ssccsccccsececrevcevccsces 


7. Where testimony tends to prove conspiracy to defraud 
creditors, declarations of one of the parties to it, in dis- 
paragement of his title, are admissible in action of eeiilas 
by him against sheriff. Alischuler v. Coburn.. acbeseees 

8. The introduction by defendants of their decedanits ftee 
sition, merely for the purpose of rebutting plaintiff’s 


676 


860 


262 


889 
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Evidence—concluded. 


claim that the subject-matter of the pending action was 
not identical with a former one, will not, under Code, sec. 
329, authorize the admission of testimony as to transac- 
tions and conversations with such decedent relative to 
other matters material to the pending cause. Furbush v. 
Barker..sscccccee bd seehccedvaveseeess beens eae seseeetsadeswesssicesss +1, 26, 27 


9. Conrt may permit leading questious to be asked of a 
paralytic who can answer only in monosyllables. Belknap 
U. SlEWAE.....cecersccceces sevcees FES sedises SerdsceacseToaeeeddecdaceossse BLO 
10. Record of divorce proceedings not admissible in action 
against a husband for board and lodging furnished to his 
wife while living apart from him without justification. 
Dd issvetessanscecssesssoesstostanecddecseivevecevesonceseees Sietesenespes 307-309 


11. Rulings on, in action against contractors who had prom- 
ised to pay for material furnished a subcontractor. Bar- 
ras v. Pomeroy Coal Co,...ccsscseesee socsscececsssssccesssccecsseserne OLL 


Executions. fee JUSTICE of THE PEACE, 2. LAND Con- 
TRACTS, 4. 


Executors. See ADMINISTRATION OF ESTATES. 


Exemptions. 


1. Debtor’s inventory, set out in opinion, held sufficient 
though informal. Farquhar v. Hibben...........se0ceesee00e008-061 


2. The ‘‘ pair of horses’? exempted by sec. 530 of the Code 
is not necessarily a working team; the selection is left to 
the debtor. Conway v. Roberts. ....crsccensecsscessvcvevecccecsiees 458 


Fees. See SHERIFFS, 2, 3. 

Fellow-Servants. See MASTER AND SERVANT, 3, 
Felony. See CriminaL Law, 6 

Fences. See NEGLIGENCE, 3. 

Final Order. 


Vacating judgment and permitting answer at same term is 
not. Roh v. Vilera........00 saeaecoesasanneees oh sensteesecee sensesens OO 


Findings. See REvigew, 2, 3, 11, 15, 16. 
Fire Insurance, See Insuranog, 1-5. 


Foreclosure. See HomesrEaps. Lanp CONTRACTS, 2-4, 
MorteaGes. Tax LIENS. 


Forfeiture. See Barn, 6, 7. 


Fraud. See Rrescissron. VENDOR AND VENDBEE. 
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Fraudulent Conveyances, See ConsIDERATION. 
1, Verdict of jury supported by competent evidence is con- 
clusive as to frandulent intent, Schrider v. Tighe.........00 394 


2. Intention to defrand cannot be inferred from mere fact of 
preferring creditors. Farwell v. Wright. .....cccersccereccreece 401 


3. Rulings and instrnctions in attachment and replevin held 
to have restricted too much province of jury. Karll v.. 
Garnishment. See SHERIFFs, 4. 
1. Stipulation that garnishee should be discharged upon 
‘showing fully’? the amount in his hands, is no defense 
to an action under Code, sec. 225, for unsatisfactory dis- 
closure and conversion. Lau v. Grimes Dry Goods Co...... 224 


2. Rulings of trial court in such action held to be harmless 
error, and evidence of value of goods sufficient to sustain 
Judgment. Ld. ....secccsecscessesenccvesecestenereeretesven tesveeeeay 224 


3. Garnishee must answer unequivocally, aud if he fail to 
obey orders of court he acts at his peril. Workv. Brown... 498 


General Denial. See PLrapine, 5. 
Good- Will. 


One who sells his business and good-will to another, agree- 
ing not to do business at the same point, and afterwards 
violates such agreement, is liable in damages. Nelson v. 
Hidtt... .cccccereseevorevcccererccvenstsoccssctoscsceccvcsesscscersossesecees AUB 


Government Land. See TaxatTioy, 1, 4. 


Holder of receiver’s certificate cannot, when entry has been 
canceled (though without authority) and no patent has 
been issued, maintain ejectment. Headley v. Cuffman, 68, 74, 75 


Guaranty. See NEGOTIABLE INSTRUMENTS, 6. 
Habeas Corpus. See Balt, 5. 


Harmless Error. See INSTRUCTIONS, 2, 3, 6. 
l. Altschuler v. Coburn...... daaveeseccccetecesneseerarescsessssscrssesess GOS 
2. Lau v. Grimes Dry Goods Co......cccoccseveceers 


Highways. 


1. Animus dedicendi must be clearly proved before highway 
may be claimed by dedication. Brown v. Stein..........c006 599 

2. Evidence held inaufficient to establish dedication. Jd. 

3. Secs. 47-52, ch. 78, Comp. Stats., providing for the estab- 
lishment of private roads, are unconstitutional. Welton v. 
DICKSON. cio cesvsSobacinewssonsasestecvavese sesscia va avi veteesavecsissvees’ OT 
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Homesteads. See EXEMPTIONS. 
Under see. 17, ch. 36, Comp. Stats., surviving husband or wife 
may mortgage life estate in, and the same will pass to pur- 
chaser at foreclosure sale. Nebraska Loan & Trust Co. v. 
SMAGSALL sccecceicsecesececednas idéesd cucedevcessiesteacseneatesssesaesses DID 
Homicide. See CriminaL Law, 7. 
Horses. See EXEMPTIONS. MASTRE AND SERVANT. 


Husband and Wife. See Homestzaps. MARRIED WoMEN. 

1. Husband not impliedly responsible to a third party for 
board and lodging of a wife living apart from him without 
justification or permission. Belknap v. Stewart........ eeisies 310 

2. Record of divorce proceedings not admissible in action by 
sucb third party against husband, to show wife's justifi- 
Cation.  [d........ seserccrerssccensccassescecececeaccesee see seesssseeGUt~S09 

3. Wife may recover from husband for his use and occupa- 
tion of her premises, though without an express contract, 
but she cannot testify in such action. Skinner v. Skinner, 756 


Identity of Issues. See APPEAL, 4. 
Illegitimate Children, See BasTarDy. 


Impeachment, 
Furbush v. Bar ker.ccccscscvcenesveceece sen daceaseasdeactieteesedssraveed ely 20 


Improvements. See TaxAaTION, 1, 2. 
Indictments. See INFORMATIONS AND INDICTMENTS. 
Indorsements. See NEGOTIABLE INSTRUMENTS, 1,4, 6. 


Informations and Indictments. See CriminaL Law, 10. 
1. When charging unlawful transfer of mortgaged personalty, 
must allege name of transferee and that transfer was with- 
out written consent of owner and holder of debt. State 
v. HUGhed. csrscsseereresoreesernsssenrnnscessatconeane setae eessereee 368, 369 
Q2. Not a fatal defect that offense is charged with unnecessary 
particularity; surplusage may be stricken out. State v. 
Kendall ....sccresescesccseessrereccetnaceeroecerssveressvereens ld, B19, B20 
3. Sufficiency of,in prosecution for maintaining dam injauri- 
ous to public health. Id........scecseveseerccsesteceessceesence 818, 819 
4. When apparently defective, court should inquire whether 
_there is probable cause for prosecution and hold or dis- 
charge accused accordingly. Id..sssecsessesseeensers oseeee 821, 822 


Injunctions. 
1. Remedies at law must be plain and adequate, which will 
prevent resort to. Welton v. Dickson....... seeeesesotesenees TOL, 782 
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Injunctions—coneluded. 


2. Petition for, to prevent enforcement of judgment rendered 


by default must aver facts from which it appears that 
plaintiff had a meritorious defense, and that his failure to 
plead it and to avail himself of appellate and other rem- 
edies was not due to neglect. Langley v. Ashe..............55, 56 


Instructions. 
1. 


Erroneous, if they assume existence of a material fact con- 
cerning which evidence is conflicting. Chicago, B. & Q. 
Be. Co. v. Anderson. ....11csreneve rarscvesccerevcceaccssveccesseeer 116, 117 


. Error in, is not cured by the fact that the general tenor of 


the charge is more favorable to the defeated party. Id... 117 


. Conflicting charges, oue of which misstates the law to the 


prejudice of the successful party, cannot be availed of as 
error by the defeated one. Farwell v. Cramer.....c.esecseee 62, 67 
Need not be given upon uncontroverted points or in the 
exact languageasked. Lau v. Grimes Dry Goods Co...216, 222 


. Refusal of, when applicable to the issues and not otherwise 


supplied, is reversible error. Powder River Live Stock Co. 
D. LAMDcassicceesctvssdcsdevesetecsunstscecsned cas ceadedsequbesti desecssts, OOS 


. Giving an erroneous instruction, ora second instruction on 


the same point, is not reversible error unless the jury is 
misled thereby. Carstens v. DfeDonald......... sewasecaccet 861, 862 


Insurance. See MortTGacgs, 1. 
1. Oral agreements of attorneys to arbitrate loss will not be 


5 


enforced against objections of one even though policy pro- 
vide for arbitration. German-American Ins. Co. v. Buck- 
SLAF... sceneve wddedededes sabaesteneedosdtvecaesaiess oon ccecceserevccseerst 40-143 
Vacancy and non-occupancy of a building are questions 
for the jury under proper instructions. Id......ccovececrevene 144 
A building whose tenant has removed, leaving a portion 
of his effects therein, is not ‘ vacant or unoccupied.” Liver- 
pool & London & Glube Ins, Co. v. Buckstaff........00.000..148, 149 


. A clanse requiring actions to be “commenced six mouths 


after the occurrence of the fire,” construed with another 
providing for payment sixty days after receipt of proofs of 
loss, and held to authorize commencement of suit within 
six months after the sixty days. Fireman’s Fund Ina. 
Co. v. BUchatla ff. ..csccvercsercevescececseserevcsscesecscsecsresesesl Ol, 152 
Against fire is a personal contract, and does not ran with 
the land. New England Loan & Trust Co. v. Kenneally.... 900 


6. Written contract of, conclusively presumed to contain all 
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Insurance—concluded. 


agreements of the parties. DfcLaughlin v. Equitable Life 
Assurance Society. .rseceseeee ceieabecaveessacsscet ee ceswiesteestevseen 1 G0 


7. Ina life policy providing for issue of paid-up insurance 
upon surrender of old policy within six months after de- 
fault, time is of the essence, and where there is no sur- 
render for more than eleven months beneficiary cannot 
compel specific performance though three annual premi- 
ums had been paid. Jd............ seiseises tetcosceeceeseasses Vad, 130 


Interstate Commerce, See CARRIERS. 


Intoxicating Liquors. See Liquors. 


Inventory. See EXEMPTIONS. 


Jailers. See SHERIFFS, 2. 


Joint Tenancies. 


Are not favored, and conveyance to more than one will be 
presumed to create a tenancy in common. Maxwell v. 
Higgins 16 Sebi aGieous so sGodWeesssexcsees dbesecesouneseas svesesevaceeee, O16 


Journal Entries. 


By clerk of district court are conclusive on review; if incor- 
rect, should be remedied by order of district court. Chi- 
cago, B. & Q. BR. CO. v. ANMETSON As ssercesverceecoreccserssserseee 112 


Judgments, See JuSTICE oF THE PEACE, 2. REPLEVIN. 


SUBROGATION. VOLUNTARY PAYMENT. 

1. Order vacating judgment by default and permitting answer 

at same term not a final order. Roh v. Vilerd.......00+ dveceee 338 
2. Motion to vacate, sbould assign grounds, but if these are 

set forth in a separate paper, and acted upon by the trial 

court without objection as to form, supreme court wilPnot 

Consider it. TLd....ccccerecseseereceees coceascereeacessvoeseescescnsses God 
3, When rendered against surety on appeal bond, only the 

surety can complain, and such judgment does not bar er- 

ror proceedings against principal defendant. Habig v. 

LAYN€..covvcercssesservcsseees PROTEC ce sevevcseereceecctacesceessese 4 AT, 148 
4. Cannot be vacated by district court after term except for 

grounds enumerated in Code, sec. 602. McBrien v, Riley, 563, 564 
5. Hence the fact that one against whom judgment was ren- 

dered by default was not notified of appeal of the case 

from justice’s court is not sufficient ground for vacating it, 

Tivo sievesicense adaviausevecestsedeuaees Sreseatiipacses caveesecssareescoisss, OOF 
6. A motion to vacate judgment by default must be accom- 

panied by answer setting up meritorious defense. Id. 
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Judicial Sales. See ATTORNEYS. 
Fraud alone in appraisement, and not mere error of judg- 
ment, will authorize vacation of; objections to appraise- 
ment and motion to vacate should be made and fil d before 


Sale. Vought v. Foxworthy... .ccccccsoscvesccscscoesccesoseveres dd, 194 


Jurisdiction. See Actions, 1-4, 7, 8. ADMINISTRATION OF 
EstaTEs, 3. CARRIERS. MANDAMUS, 1, 


Jury. See FRAUDULENT CONVEYANCES, 3. NEGLIGENCE, 3. 
QUESTIONS OF FACT. 


Justice of the Peace. See ERROR PROCEEDINGS, 3. Ma- 
LICIOUS PROSECUTION. 


1. Notice of appeal from, by appellant, to appellee, is not 


necessary. DMeBrien v. Riley. ......scccccerecorersversssreesevesesse O64 


2. Order of continuance by, two days before summons is re- 
turnable, with the consent of one defendant but without 
the knowledge of the other, is, as to the latter, voidable only; 
and where judgment is rendered against him by default 
at the adjourned date,a petition to enjoin its execution, 
which merely states that he had a good defense without 
setting it forth, and which does not state why he failed to 
appear or appeal, is insufficient. Langley v. Ashe.........00 


Land Contracts. 


1. May be shown by parol to be securities in the nature of 
mortgages, even though formally and absolutely assigned 
in writing, upon payment of debt, or lien of assignee 


54 


@ ceases. Scharman v. Scharman...... crccscccececccssecconeceses 39, 45 


2. In action by vendor to foreclose contract of purchase or 
bond for deed on account of vendee’s default, plaintiff 
need not prove a tender of deed; at most this could only 


affect the matter of costs. Harrington v. Birdsall. ......182-184 


3. Strict foreclosure decreed where vendee had paid but one- 
tenth of the purchase price and was in default more than 
fifteen months without showing excuse, or that the land 
had increased in value; or was worth more than purchase 


PICO. Td icvines oscssdcusesstuscoscocsnandavsdeveete+sevdesdessacceeverece: 182 


4. Stay of execution not allowed in strict foreclosure. Jd.,1187, 188 


Landlord and Tenant. See Acency, 1. Jornt Tewan- 
cies. MECHANICS’ Ligns, 9. 


1. In absence of contract to repair, tenant takes premises as 
they are, and cannot recover for repairs made. Powell v. 


Bech ley. ..s.ecseessssarcessecsansseventresercessceceneteveressseseneors1 57, 161 


2. Relation of, implied between parties, by the beneficial use 


INDEX. 


Landlord and Tenant—concluded. 
and occupation on the part of one of the other’s land with 
owner’s knowledge. Skinner v. Skinner. ...c...cesecceeesoeres : 
3. In an action between lessor and lessee’s assignee, where 
description in lease is uncertain, parol] evidence is admis- 
sible to show that at the time it was made the parties to 
the lease went upon the land and agreed upon certain 
boundaries. Schneider v. Patterson. ......coccesscncesessesens B04, 
4. Itis no defense to an action by such assignee for damages 
for exclusion from the land that he knew of his assignor’s 


929 


685 


exclnsion and the lease to another. Id........ Vasvanawsacen 685, 686 


5. Measure of damages for exclusion from land leased for 
mining sand is value of occupancy for that purpose, and 


evidence thereof isadmissible. Jd......sserooeeses abeessscataees 


Larceny. See Crimmat Law, 4. 

Leading Questions. See EvipENcg, 9. 

Leases. See LANDLORD AND TENANT. TAXATION, 2 
License. See Liquors, 4-9. 

Life Estates. See HomstTraps. 

Life Insurance. See INSURANCE, 6, 7. 


686 


Limitation of Actions. See ADMINISTRATION oF ESTATES, ° 


5. INSURANCE, 4. Tax LIENS. 

Action for damage to land by construction of railroad near it, 
is barred in four years from such construction. Omaha & 
R. V. BR. Co. v. Moschel.....cc010sseeceee +287, 
Morrissey v. Chicago, B. & Q. BR. C0....-crsssecocssccvcescssvevecs 


Liquors. 

1. It is not a fact mitigating damages in action against sa- 
loon-keeper for death of a father caused by, that deceased 
had accumulated property which plaintiffs acquired. 
Houston 0. Gti ieccececeeceserveseer snccauecetansesseeseetenseess, O90, 

2. Nor is a child precluded from recovering in such action to 
the extent that be has supported himself in the past. Id. 


3. Evidence that the saloon-keeper had instructed his serv- 
ants not to sell to the deceased is inadmissible. d......... 
4, Publication of statutory notice is a jurisdictional prere- 
quisite to issne of license. Rosewater v. Pinzenscham...... 
5. Affidavit of publisher that notice was published in news- 
paper having largest circulation in county, is prima facie 
evidence thereof, but may be impeached. d............ peace 


6. Considerations in determining proper newspaper. Id...... 


63 


288 
415 


691 


839 
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Liquors—concluded. 

7. Whether separate editions of a daily paper are distinct 
publications, isa question of fact for the license board. Jd., 845 

8. Where such editions are not substantially the same, inser- 
tion in but one is sufficient if its circulation is the largest 
im the County.  [du.y.....cccsseceescscccccscensccscessecevsescensceees 846 

9. License board has no power to designate newspaper, but 
on. hearing remonstrance may compel production of instru- 
ments and commit for contempt those refusing to testify. 
Tdessssssecseeceere cteenaneecceeencsesssseccrseseerecensescssecesesO00, 843, 844 


Locus. See Actions, 1-4, 7, 8 


Malicious Prosecution. 

1. Action for, against justice of the peace, constable, and 
prosecuting witness, is properly brought in the county 
where plaintiff was arrested, though subsequent proceed- 
ings were all in another county. Vennum v, Huston. ...299, 300 

2. Justice of the peace is not liable for issuing a warrant, if 
he acts in good faith, has jurisdiction, and the complaint, 
though informal, is not void. Id...............0000. sseeceeesacs - 302 

3. Prosecuting witness not liable unless inspired by malice 
and without probable cause. Id........ccccsccccsevesssssessevees SUS 

Mandamus. 


1. Application for, to enforce private rights, should be made 
first to the district court, not the supreme court. Slate v. 


Lincoln Gas C0.....scssceee Seeeeedsesesteseee’ aaletveveseon sivavessesees . 33 
State v. School District... vesddee seoee 237 
State v, Derrill sccccsecesseee ebb Dedtaiseauavan eksaeacanunee’ ives BLL 


2. Not tbe proper remedy to correct error of justice of the 
peace in granting new trial more than four days after judg- 
ment. State v, Holmes.......csccccoccarensessscvere se sevesessereB00y BOG 


Manslaughter. See CrrminaL Law, 7. 
Married Women. See HussAND AND WIFE. 


1. Property rights, same as feme sole. Farwell v. Cramer...... 61 
2. No presumption that personalty in possession of wife liv- 
ing with her husband belongs to latter. Td........... sseonss 66, 67 
3. Common law disability remains except as removed by 
statute. Godfrey v. Megahati....cccrecrerccecsseeseccceeeee seseecen - Wil 
4. Whether contracts of, are made with reference to separate 
estate is a question of fact. Id.........0ccsss00 scecscccevessceens FOR 


Master and Servant. See Liquors, 3. PLEADING, 6. 
1. Master’s duty to provide for use by servant is the same in 
respect to animals as in case of machinery. Hammond v. 
TORNGON ...cocceccrevcevssarecccsccccsececseces sovcasececesesseoe reeset, 249 


INDEX. 931 


Master and Servant—concluded. 


2. 


Master, even thongh a corporation, is liable for injuries to 
servants from instruments which it might have known 


were unsafe. I4........ aveeasescee epavedseeewsscen adesepasdeseiers 249, 230 
3. Evidence held to show that party directing the use of a 
vicious horse by servant was a vice-principal and not a 
fellow-Servant. Id...ceccccssssessscoscesscecsececceecsessscessascseees QOL 
Maxims. 
‘*He who seeks equity must do equity ” discussed. <Alex- 
ander v, Shaffer ....ccccsscecssevesseeoes wodbecdsdawssawacsioceseisess . 816 
Measure of Damages. See LANDLORD AND TENANT, 5. 
Lyman v. City of Lincoln. ...cccovsecesoccssencsscsecsscsscvessecseessens B03 
Mechanics’ Liens. 
1. Cannot ordinarily take precedence over prior recorded 
Mortgage. Holmes v. Hutchins.e.csccessecssccecceceeeees cece 610-612 
2. No lien attaches agaiust purchasers where sworn state- 
ment contains a misdescription of premises. d......... 617, 618 
3. Mere knowledge by the vendor of a lot, of proposed build- 
ing thereon by the vendee, will not subject the former’s 
mortgage lien for purchase money to the material-man’s 
Wiens Ld eisescciven Gress cerca vag cesdeatosse accused dessus viesses'scetse 602, 619 


10. 


11. 


. Vendor's lien is subject to, where, by agreement with 


vendee, latter is constituted agent of vendor in erecting a 
building on the premises; and such agreement may he 


established by parol. Sheehy v. Fullon........seeceveeeee693-696 


. Lien of material-men and laborers contributing to the 


construction of a railroad eld superior to a mortgage on 
the railroad executed before such construction was begun. 
Kilpatrick v. Kansas City & B. BR. Co....sscecorscseessccesenceses 


. Such lien is not waived by merely taking collateral se- 


curity from another, in a manner not inconsistent with 
retention Of lien. Id...,...sesercsresererserevcececocseceseesees 040, 


. Do not. attach merely by virtue of delivering material 


to son of contractor not shown to be acting or claiming to 


620 


641 


act for him. Weir v. Barnes.....ccercccercereee SSeweveacsscess 877, 878 


. Filing of lien within statutory limit is imperative. Td... 


Cannot attach by virtue of contract with mere tenant of 
premises. Waterman v. Stout. .......ccccrcccccsscscereccescessesses 
Material-man is charged with notice of interest held by 
party with whom he deals. Jd. 

Attach for lumber delivered at another place than where 
building is being erected but used in its construction as 
was intended; and such lien dates probably from final de- 


878 


396 


livery at building. Badger Lumber Co. v. Mayes.........827-830 
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Mill-Dama, 
Are unlawful if they render a stream stagnant and it-becomes 
injurious to public health and safety. State v. Kendall... 820 


Misconduct. See Triat, 4. 
Misdemeanors. See CRIMINAL Law, 8. 


Mortgages. See CHATTEL MortcacEs. Escrow, 2. Home- 
STEADS. INFORMATIONS AND INDICTMENTS,1. Lanpb 
Contracts, 1. MercHanics’ Ligns, |, 5, 6. 

1. Where a fire insurance policy un mortgaged premises, pay- 
able to the mortgagee, is forfeited through his fault, a 
purchaser subject to the mortgage to whom the policy was 
not assigned cannot set off its amount against foreclosure. 
New England Loan & Trust Co. v. Kenneally. .eccccoscscersese 895 

2. Purchaser assuming first mortgage does not thereby be- 
come liable for a second. Id........sccssesssesseseosecreessen 901, 902 


Motions. See JupiciaL SALES, PLEADING, 4. 


Municipal Corporations. 

1. Charter provision requiring statement of claims against 
city for unliquidated damages to be filed with city clerk 
within three mouths after cause of action accrues, is 
constitutional and a condition precedent to suit. City of 
Lincoln v. Grant,...... dereeeaces acpuastenhteesincmasieeeeonueyess 372-374 


2. Evidence held to show that damages to property from 
change of street grade exceeded special benefits. Svanson 
v. City of Omaha. .......00e ais tinedea vin desuse deduce srasveudedes tsesvesss ODO 
3. In cities of first class over 10,000 in counties under town- 
ship organization, town board equalizes taxes and may 
employ aclerk. Rillenhouse v. Bigelow.........cecceeeseecers 543 
4, Award of damages to property from construction of viaduct 
held insufficient. Stanwood v. City of Omaha....cecsccesseoeee GS2 


Murder. See Criminat Law, 7. 
Names. See AcTIons,6. AMENDMENT, 3. 


Negligence. SeeDamaces. MASTER ANDSERVANT. PLEAD- 
ING, 6. 
1. Chicago, B. & Q. R. Co. 0, ANderson.......cereecrecsecercenceres » 112 
2. In au actidn against a railroad company for killing a boy 
on its track, evidence of the engineer’s neglect to keep a 
lookout ahead is inadmissible where petition does not al- 
lege the same, and a verdict founded on such evidence 
will be reversed. Chicago, B. d Q. BR. Co. v. Grablin...... 96-99 
3. Failure of company to fence its tracks as required by stat- 
ate is. Id........ sceecseobevedn seadevsescneventasiacesccseroessccoescsses 99 
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Negligenco—concluded. 
4. 


orton 


In determining whether the deceased was guilty of con- 
tributury negligence in trespassing on the track, it was 
proper for the jury to consider his age and discretion. I4d., 

99, 100 


. The fact that a train is not onschedule time isnot. Id... 98 
. Outside of cities, speed of train is not, per se. Id., 91, 98, 99 


. Failure to use air-brake on trains may be. Id..........0002 98 
. Failure of engineer to keep a lookout ahead is, though de- 


ceased was a trespasser. Td.....ecccsecsscccssecnsceneceeener 101, 102 


. Action against employer for death from defective appli- 


10. 
11. 


ances; rulings and instructions approved; judgment for 
plaintiff affirmed. Union Stock Yards Co. v. Conoyer...... 488 
Union Stock Yards Co. v. Largon........cceceseee ebasisssesees srsveee 492 
Is a question of fact. Union P. B. Co. v, Porter.....cceeeee 233 
Instructions in actions by passenger against railroad com- 
pany, for personal injuries, approved. Id........s60-sss0230, 237 


Negotiable Instruments. 
1. 


2. 


Assignee after maturity takes subject to all defenses be- 
tween the parties. Roberson v. Reiter ......ccceceessceerssvsecee 204 
Instruction that giving of note at settlement is prima facie 
evidence that all matters then pending bet ween the parties 
were settled, approved. Wagner v. Ladd....... arandeee arasseve 163 
Action on note; defense, fuilure of consideration; finding 
and instroctions approved. Richardson v. Winter........ cove 288 


. The guarantor of a note who has paid part of it, may re- 


cover such payment from the sureties thereon, though the 
latter were-also stay sureties on a judgment against the 
maker, to the discharge of which such guarantor, at the 
maker’s request, had applied the amount loaned on the note, 
and thus made paramount a lien of his own. Lichty v. 
HOore..cresesvere sss 0a0Ge baeasieeeiooseess bdeeee seeds sesavse eeyeuzie 274, 275 


. Nor is it a defense to such an action that the original 


payee, as assignee of the maker, has wasted the latter’s 
estate so that he cannot pay. [d.........ccceeeceeesseeseronsesere QB 


. Blank indorsement may, as between original parties, be 


modified by parol. Holmes v. First Nat. Bank of Lincoln, 330-332 


New Trial. See Manpamus, 2. 
Newly discovered evidence to authorize, must be such as was 


not, with diligence, procurable at first trial, and would 
change the result thereof. Smith v. Hitchcock..........s00e0 110 


Notes and Bills. See NeGorrABLeE INSTRUMENTS. 
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Notice. See ADVERSE Possession, 2,3. CHATTEL Mort- 
GaarEs, 2. DIsMIssat, 1,2. JUSTICE OF THE PEACE, 
1. Liquors, 4-9. MrcHaNnics’ Lizns, 3,10. VENDOR 
AND VENDEE. 


Nuisances. See MILL-DAMs. 


Omaha & B. V. BR. Co. v. MOschel ...cscsveccssoeccscascessevace sessseeses 201 


Oath. See ARBITRATION AND AWARD, 3. 

Occupancy. See ADVERSE PossEssion. INSURANCE, 2, 3. 

Officers. See County CLERK. COUNTY TREASURER. MUNI- 
CIPAL CORPORATIONS, 3. REGISTER OF DreDs. SHER- 
IFFS. 

Official Bonds. See Actions, 3, 4. 

Onus Probandi. See CriminaAL LAw, 14. PLEADING, 3. 


Not error to instruct that plaintiff must make out his case by 
‘*a fair preponderance of the evidence.”” Altschuler v. Co- 


DUTT sccissoecenscosadeusyevceesaneces ssensdeaenens ca csseeecscecevere 1 G09, 890 


Overruled Cases. See TABLE, ante, xxiii. 

Paid-Up Insurance. See INsuRANCE, 6, 7. 

Parol Evidence. See LANDLORD AND TENANT, 3, PART- 
NERSHIP, 2, STATUTE OF FRAUDS, 5. 


Parties. See AMENDMENT, 3. BuILDING CoNTRACTS, 2. 
Roman Catholic bishop the proper plaintiff in action ona 


church subscription. Egan v. Bonacuit ......sc0sescseseeseeee - S17 


Partnership. 
1. Purchase of material by one member of a firm of contract- 
ors, under a written contract in his own name, though 
with no understanding that it was on his individual ac- 


2. Secs. 27-29, ch. 65, Comp. Stats., requiring certificate of, 
to be recorded, do not prohibit conduct of partnerships 
without such certificate, nor exclude parol evidence of 
their existence. Schneider v. Pattergon.....scce seers sieacseeeeess: 

Patents. See TAxaTIoNn, 4. GOVERNMENT LAND. 

Personal Injuries. See MAsTER AND SERVANT. NEGLI- 
GENCE. 

Pleading. See Actions,6. APPEAL, 4. AXRBITRATION AND 
AWaRD, 5. BUILDING CoNTRACTS, 3. INFORMA- 
TIONS AND INDICTMENTS, 1,2. INJUNCTION, 2. NEG- 
LIGENCE, 1. 

1. Facts, and not conclusions in, will be considered. Spargur 


680 


OD. ROMine....cceccccsescesece rrcrrererrere cre giveeseceasenerceres 736, 741 
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Pleading—concluded. 
2. Allegations of petition, not specifically denied in answer, 
will be taken as admitted. Maxwell rv. Higgins .........-+ we 676 


3. In submissions on pleadings moving party must make out 
his case from pleadings alone; question is not as to bur- 
den of proof, but who, from the disclosed facts, is entitled 


to judgment. State v. Lincoln Gas Co......005 Lecuguves ngaeees 33, 39 
4. Sustaining a motion to strike from an answer a portion of 


the defense which consisted of a series of acts constituting 
one transaction is reversible error. Hovland v. Bur- 


TOUS werseceneoerssosseescccceses sieeaaes sddasdevsseses ohcesoureuss osv'sde 130, 131 


5. In an action on a contract governed by that section of the 
statute of frauds which requires acceptance, a petition 
which merely alleges delivery is demurrable, and the de- 
fect is not waived by auswering to the merits but is raised 
by a general denial. Powder River Live Stock Co. v. 


LAMD ...cccccceeesevee dinae poaiveis ves cediessieseeesatedee seeenataedayedess 348-351 


6. In action against employer for death of servants from de- 
fective appliances, latter’s want of knowledge of the defect 
need not be averred in the petition. Union Stock Yards 


Co. v. Conoyer......coe0 aesnee oaheekedauswaaense ister She decrasseince 490, 491 


Possession. See ADVERSE PossESSION. 


Practice. See APPEAL. DISMISSAL. ERROR PROCEEDINGS. 


MANDAMUS, 1. PLEADING. REPLEVIN. REVIEW. 
TRIAL. : 


Prescription. See ADVERSE PossEssIoN, 


Presumption. See Bait, 4. INSURANCE,6. JoINnT TENAN- 


CIES. MARRIED WOMEN, 2. Revigw, 16. WATERS, 4. 


Skinner v. Skinner ..... eieeey Seascape eidaasia's easingsseceessaeseercesersess 


Principal and Agent. See AGENcy. CORPORATIONS. LiQ- 


vors, 3. MrcHANIcS’ LIENS, 7. 


Principal and Surety. See NEGOTIABLE INSTRUMENTS, 4, 
SURETYSHIP. 


Production of Instruments. See Liquors, 9. 
Public Health. See MILL-DAms. 

Public Lands. See GoveERNMENT LAND. 
Publication. See Liquors, 4-9. 

Quantum Meruit. See Buitpina Conrracrs, 4. 


There can be no recovery on, by one who pleads and relies on 
a special contract. Powder River Live Stock Co. v. Lamb... 


756 


354 
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Questions of Fact. 
1. Whether speed of train constitutes negligence is. Chicago, 
Bi. & Q. Be C0. 1. Gradliniccccoccsesccccceccsovesessvreeseeeee DL, 98, 99 
2. And in general negligence is. Union P. R. Co. v. Porter... 233 
3. Whether building is ‘‘ vacant or unoccupied " is. German- 
American Ins. Co. v, Buckslaff ...ccrccececcoscecenccsersrsscssscsere 144 
4. Frandulent intent in conveyances is. Shrider v. Tighe..... 394 
Farwell v. Wright..ccccccvercessrssevscsecscsvarssaresccccsesereneseneses 445 
5. Whether contract of married woman is made witl refer- 
ence to separate estate is. Godfrey v. DMegahan..........0. 751 
6. Whether separate editions of a daily paper are distinct 
publications is. Rosewater v. Pinzenscham....ccccecserereees 845 
7. Need not be decided by the jury upon a mere count of 
witnesses; they are judges of the weight of each witness’ 
testimony, and unless clearly wrong their estimate will 
not he disturbed on review. Howell Lumber Co.v. Camp- 


DELL c.cssornevecrernecevoscerscnsserescsseeseecceesenssnaveascsscwares sececee 567 


Habig v. Layne......0 


Questions of Law. 
_ Interpretation of insurance policy is. German-American Ins. 
Co. 0. Buckstafl ..rescccrccccsecsrorccccosccececooverescestencseosevorene 144 


Quorum. See County TREASURER, 4. 


Quo Warranto. 

Information in, against railroad corporation for illegal use of 
franchise, dismissed upon approval of adverse report of 
referee upon the facts. State v. Atchison & N. R. Co........ 437 

Railroads. See Carriers. Damages, 1. MECHANICS’ 
Liens, 5, 6. NEGLIGENCE, 2-8, 10,11. Quo WaR- 
BANTO. WATERS, 3. 

Rape. 

The word ‘“‘abuse”’ in sec. 12 of Crim. Code is synonymous 
with “ravish.”? Palin ». Slate..........00. adusdeuaces Se ccsdeacutve 867 


Ratification. See AGENCY, 2. 


Real Estate. See ADVERSE PossESsION. BOUNDARIES. Gov- 
ERNMENT LAND. JOINT TENANCIES. LAND Con- 
TRACTS. VENDOR AND VENDEE. 


Real Estate Agents. 
Action for commissions; jadgmeut for plaintiff affirmed. 
MAUS v. Leavitt ...csccccceceeecseserestenscscecesceceseesccasseee teens 580 


Reasonable Doubt. See CriminaL Law, 6-8, 14. 
Recognizance. See Balt, 6, 7. 
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Record. See CHarre, Mortcaazs, 2, REVIEW, 8, 12. 


Register of Deeds. 
Counties having less than 18,003 inhabitants by last national 


census cannot elect, though prior state census shows that 
waumber. State v. Lewis........ Vesssdesesecedesssetaeesesisarvossl 9G, LOM 


Religious Societies. See PARTIES. 
Remedies. See Actions, 5. InsuNcTION, 1. 
Removal of Officers. See County TREASURER, 2-5. 
Replevin. See EvipEncs, 7. 


1, 


2. 


Will not lie against one not in possession or control of 
property unless he has concealed, removed, or disposed of 
the same in order to avoid the writ; but such a defendant 
is not entitled to judgment for return of property. De- 
priest v. McKinstry....ccsevorcccecercesecccesccssecescercssesrseeess 196, 197 
Judgment in, should be in alternative, for property or its 
value; but if not so, case will simply be remanded to trial 
court for proper judgment. Roberson v. Reiter...........205, 206 


Reputation. 
Furbush v. Barker...ccsssessorecscceeccssccscsscerscssessssccseesesessesss ety 2 


Res Adjudicata. 


1. 


2. 


Party asserting, must show that former judgment was con- 
clusive in his favor. Spargur v. Romine...c.ccsccccsccccecsees . 742 
A former adjudication in the federal court will not be no- 
ticed in the state court unless properly presented by plead- 
ings and evidence. Kilpatrick ». Kansas City & B. R. Co., 
620, 647 


Rescission. 
Decree setting aside conveyance of land for notes proving to 


be worthless, affirmed. Wagner v. Lewis.....ccccsescocsssseece O20 


Reviéw. See ADMINISTRATION OF ESTATES, 2. APPEAL. 


a 


Error PROcFEDINGS. BAIL,2. CERTIORARI. Dis- 
MISSAL, 1, 2. NEGLIGENCE, 2, 11. QUESTIONS oF 
Fact, 7. REPLEVIN, 2. 
Richardson v, Winter, cocccsscccscscncsscscncssccscssccacsessesssssesese 288 
Findings foreign to the issues will be disregarded by the 
appellate court, and if essential to the decree the latter 
will be set aside. Furbush v. Barker ...ccccccccsescsscecsseaceed?, 1 


. Decree upon findings unsustained by the evidence will be 


set aside and one directed entered which the facts will jus- 
tify. Id. 


. Conflicting evidence. . Cunningham v. Katz....cscccescoowccseee 29 
. Alleged errors will not be considered unless argued spe- 


cifically in briefs. Brown v. Dunn..icccocrsccscssssecssesescceee 52, 
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Review—concluded. 


6. 


10. 
11. 
12. 
13. 
ae 
15. 


16. 


Assignment in petition in error that the court erred in 
excluding evidence sought to be introduced “ according to 
the offer made by defendants in the record” is too gen- 
eral. Farwell v, Cramer ..cccscocseccssscccscces cosssevseesescescaes . 67 


. A decree granting appellant the relief sought by him be- 


low will be affirmed regardless of its merits. Hoops v. 
MUCNichols.. ...,.0sscecoreceseccesccsesecs secssecscccessssastscsisccessseccs 76 


. Supreme court will not substitute, for the certified copy of 


the journal entry in the transcript, another paper certified 
to be a memorandum of such journal entry prepared by 
the trial judge. Chicago, B. & Q. R. Co. v. Anderson....... 112 


. Admission of incompetent testimony in trial to court 


not ground for reversal. Liverpool & London & Globe Ins. 
Co. v. BUckstaff.......scccereccsccssseercecerscscsscanccserscecessone ssecee 147 
An order entered by consent of parties will not be re- 
viewed by supreme court. Omaha Fire Ins. Co. v. Maz- 
WELL... vervuccrecsorsetccecercesisesscesccecesees sisainsoseesen dec¥ecsesese 360, 361 
Special finding requested by one party but made in favor 
of the other; evidence conflicting; finding sustained. 
McConnell v. First Nat. Bank of Lincoln.....scoecssecereoone 261-263 
Where the copy of an affidavit appearing in the transcript 
differs from that in the bill of exceptions, only the latter 
will be considered. Lundgren v. Erik...... Suauedees vestadenhsee 365 
Unless exceptions were taken to amendments and objec- 
tions made to allowance of amendments, rulings of trial 
court on neither point will bereviewed. Levi v. Fred, 566, 567 
Judgment found to conform to pleadings and evidence; 
affirmed as of course, no brief having been filed. Damon 
Vs Oily OF OMAN, ..ccrceecccccrece sree ives soncevcesonsscscecees serseceee OBS 
Decree on appeal will be affirmed unless it and the fitd- 
ings are irreconcilable with any view of the testimony. 
Swartz v. Duncan. ...... scdnesateeaerse sessesioaes Wiweesvessemseodesscees 785 
Evidence will be presumed to sustain findings where bill 
of exceptions is so poorly prepared as to prevent an intel- 
ligent examination. Badger Lumber Co. v. Mayes.......826, 827 


Roads. See Highways. 
Sales. See INFORMATIONS AND INDICTMENTS, 1. JUDICIAL 


SALES. 


School Lands. See Taxarion, 2. 


Scienter. See Liquors, 3. 


. Self-Defense. See CarminaL Law, 14. 
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Settlement. See NEGOTIABLE INSTRUMENTS, 2. 
Evidence held not to show unfair means in obtaining. Swartz 


De DUNCWU ciinisi Cecvedtccsieved séeliscieveceseasecserearseercesecsess -787, 788 


Sheriffs. 


1, 


Not entitled to salaries from county for themselves or 
deputies as jailer, but only to compensation for board 
and care of prisoners. Kyd v. Gage County.....cccccrcrveee 134 


2. But are entitled to fees as jail guard. Gage County v. Kyd, 164 


3. 


4, 


5. 


Deputy of, cannot collect salary from county. Gage County 
Gi, WUSON. 50 cde viesce's 0b68 505050 gvasionadcotdenaccescadsssdendecd’ ssecasee 169 
Not a sufficient cause of action on bond of, that sheriff 
served notices of garnishment in his own case before serv- 
ing those previously left with him by plaintiff. Auliman 
DM. QYIMeS, cc ccsccesesseneecees ae daceauvnaiswaede cweese ses ove seeesese0 800, 881 


Wrongful seizure of property. Russell v. Gillespie......459, 461 


Special Findings. See Review, 11. 
Specific Performance. See INSURANCE, 7. 


State 


Treasurer. See ACTIONS, 3, 4. CONVERSION. 


Statute of Frauds. 


1. 


rc 
by 


5. 


Evidence found to show an original verbal promise to pay 
for materials furnished another. Barras v. Pomeroy Coal 
Cin. sisidove scedsosea sbvnestite cavecishaceesesesdece Voveiseees seceee OLA 
Sheehy v. Fulton .cccccscccecccccensecenvecoes Bssaca bbe deaderdsesesteae «. 697 
A contract is not within sec. 8 of ch. 32, Comp. Stats., 


where performance within one year is possible. Powder 
River Live Stock Co. v. LAMD....1..ccccscscossscsecsccesotenners 347, 348 


. Under sec. 9 of the same chapter, actual acceptance by 
‘the vendee is necessary; mere delivery by vendor is insuf- 


ficient. Td.....sscssecsececreccreccscaeseassecscere secre scsens cease O40=350 


Memorandum executed after sale, in pursuance of verbal 
promise before sale, is sufficient and requires no new 
consideration. Sheehy v. Fulton. ....cescscccnessctesteveeeess 692, 697 


While separate parts of a correspondence are sufficient to 
constitute the memorandum required by, the conuection 
of these parts must be apparent and cannot be established 
by parol. Fowler Elevator Co. v. Cottrell .....ccccssseessvee SL4-16 


Statute of Limitations. See LimiTation oF ACTIONS. 
Statutes. See ConsTITUTIONAL LAW. TABLE, ante, p. xlv. 


1. 


2. 


Ch, 50, Laws of 1891, is constitutional, and did not repeal 
art. 2, ch. 18, Comp. Stats. Hopkins v. Seott..............667-669 
Nor is the latter repealed by act of 1879, specifying powers 

of county boards. Td. 
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Stay. See Lanp Contracts, 4. SUBROGATION. 


Stipulations. See ATTORNEYS, 1. 
Orders entered by, are not available as ground of error or 
reviewable in supreme court. Omaha Fire Ins. Co. v. 
Maxwell ....cocesececeee odaes andevoosesee dens sewvedsese cegsesseeesessss BOO, OOL 


Streets. See MunIcIPAL CorPoRATIONS, 2. 
Strict Foreclosure. See LAND ConTRACcTs, 3, 4. 


Subrogation. See ATTORNEYS. 
A stay sarety, who is also surety with the judgment debtor 
on a note for money with which the stayed judgment has 
been discharged, is not thereby subrogated to the rights of 
the judgment creditor. Lichty v. Moore......sserecoese.oee 209, 275 


Subscription. See Parris. 

Summons. See Actions, 2,7,8. JUSTICE OF THE PEACE, 2, 
Sunday. See ARBITRATION AND AWARD, 4, 

Supervisors. See County TREASURER. 2-5. 

Supreme Court. See DismissaL, 1,2. REVIEW. 


Suretyship. See JupemMents, 3. NEGOTIABLE INSTRUMENTS, 
4. SUBROGATION. ; 

Sureties on a bond for the faithful performance of a building 
contract, which requires the payment of laborers and ma- 
terial-men, are not released from liability to the latter by 
an extension of time granted the principal by the obligee. 
Lyman v, City of Linco... ccccccssorcccsssceccsecscscsessesens 99, 800 


Surface Water. 
Morrissey v. Chicago, B. & Q. R.C0.....0 sees Scisedeeweskecasves -415-421 


Survey. See BouNDARIES. 


Tacking Possession. 


Maxwell v. Higgina.....cccccscssccsecncsessseacovscssssssssensseserseressees O19 


Taxation. See MUNICIPAL CORPORATIONS, 3. 

1. Improvements on government land, whose owners have 
not made final, are subject to. State v. Tucker.........00000 59 

2. So are the interests, as determined by improvements, of 
lessees of schoo! land and purchasers thereof who have not 
made full payment. I[d.......scccsssssessererereereresccsssceeresess 60 

3. A payment of taxes upon a demand known to be illegal, 
and without urgent necessity, such ss threatened sale or 
seizure, is voluntary and cannot be recovered back. Dixon 
County 0, Bear dshearn.cccrecsscccssscccscrsccnssscseesctcceevscens 391, 392 


4. Land in which federal government has such a beneficial 
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Taxation—concluded. 
interest as to warrant witholding a patent, is not taxable 
by the state. Graff'v. Ackerman............6 Sesino ees eeeeee 722, 723 
5. Petition to enjoin collection of tax must allege facts, not 
conclusions, which clearly entitle plaintiff to relief; peti- 
tion under consideration eld insufficient. Spargur v. 
ROMINEC srsccceeseccseversccseesevccncccscescecssesscesseeces senessese TOU tad 


Tax Liens. 

Not merely the right to foreclose, but also tbe lien itself ex- 
pires in five years, and it cannot fhen be set up against the 
valid claims of a subsequent tax lien holder. Alexander 
V. SHAPE... ..ccereccnvcccscrecscnscrscessececssscsessesessveestecsesee GL 4—-B16 


Tender. See Lanp ConTsgacrs, 2. 

Tenancies in Common, See Joint TENANCIES, 
Trade. See Goop-WILL. 

Transcript. See APPEAL, 2. REVIEW, 8, 12. 
Trespass. See NEGLIGENCE, 4, 8. 


Trial. See CriminaL Law, 12. Cross-EXAMINATION. EvI- 
DENCE. INSTRUCTIONS. NEW TBIAL. PRACTICE. 
REVIEW. 

1. Where defenses are not sustained by the evidence, court 
should not direct verdict for defendants. Lichty v. Moore, 269 


2. Upon a motion to direct a verdict for defendant, every al- 
legation, in support of which there is testimony, should 
be considered as proved. Union Stock Yards Co. v. Con- 
OYCT. recerecsscuce corscnsersctecccceseccccerecesecscee vosscsece sessescesd OG, 491 
Habig v. Layne...... seceees ceseceveee 143 

3, Admission of evidence, in itself immaterial, upon promise 

- to connect it with material matters, is not erroneous if ob- 
jections are waived. Farwell v. Cramer ......cccsscosseesesernes 64 


eeenee 


Oral motion, not shown to have been sustained, to send 
certain documentary evidence into the jury room, is not 
misconduct. Id.....s0..000 cnseseraacenessescceecescessorecsessseesesO4, O5 


= 


Trover. See CONVERSION. 
Trusts. See ATTORNEYS, 2. 
Undisclosed Principal. See AcENcy, 1. 


Use and Occupation. See HuSBAND AND WIFE, 3. LAND- 
LORD AND TENANT, 3. 


Vacancy. See INSURANCE, 2, 3, 
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Vendor and Vendee. See LAND ConTRACTS. MECHAN- 
Ics’ Ligns, 4. RESCISSION. 
Continued possession of vendor after conveyance, which he 
claims to be fraudulent, is notice of his rights to purcbas- 
ers from vendee. Kahrev. Rundle. .....c0cssecssscssssserersd19, 320 


Vendor’s Lien. See MecHanics’ LIENS, 4. 
Venue. See Actions, 1-7, 7, 8. 
Vice-Principal. See MasTER AND SERVANT, 3. 


Vicious Animals. 
Hammond 0. JoRnson...ccosreccoarcececcvscrssecccesscssecectssccsssevscees 244 


Voluntary Payment. See TAXATION, 3. 

Payment by judgment debtor, of a judgment by virtue of 
which debtor’s land has already been sold, with his know]l- 
edge, is voluntary, and gives no right of subrogation 
against plaintiff's attorney who retains the proceeds of the 
sale, and no rights in the land. Washburn v. Osgood...810, 834 


Waiver. See CRIMINAL Law, 5. DISMISSAL, 2. MECHAN- 
Ics’ LIENS, 6. 


Warrant. 
For arrest by justice of the peace, set out and held valid 
though informal, Vennum v. Huston.........0.cccesees oreo DOL, 302 
Waters. 
1. Water-courses defined. Dforrissey v. Chicago, B. & Q. B. Co., 


406, 420 
2. Surface water distinguished from water-courses. Jd...415-421 
3. A railroad company is not liable for the deflection of sur- 
face water from its normal course by the construction of 
an embankment proper for railroad purposes. Jd......430, 432 
4, In the absence of proof to the contrary such embankment 
will be presumed to have been properly constracted. Jd, 414,415 
5. Information for unlawfully obstructing a stream by main- 
taining a mill-dam; sufficiency. State v. Kendall........818-S820 
Wills. See ADMINISTRATION oF EsTATES, 6. 
Witnesses. See County TREASURER, 3. CROoSS-EXAMINA- 
TIoN. EVIDENCE,9. HUSBAND AND WIFE, 3. Li@- 
UORS, 9. 
Words and Phrases. See Maxims. 
1. ‘* Abuse.” Palin v. State......ccccescccsssscssssccccessssevevsceses COT 
2. ‘*Newspaper.”? Rosewater v. Pinzenscham, .....ccccssccoressere 844 
3. ‘‘ Provable claims.’’ Stevenson v. Valentine........cesseeceees 903 
4. “Ravish.’?? Palin v. States..sccccoccsevsrssvecscsscssssscsasesssense BOF 


